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ERRATUM. 
In  Vol.  VIU.  p.  568.  linei  5  and  6.  /sr  «  dctrifcabk**  rt^  «  dlvifible.** 


CASES 


C    A    S    E    S 


ARGUED  AMD  DETERMINED  1807, 


tM  THB 


Court     of     KING*s     BENCH, 


IV 


Michaelmas  Term, 

In  the  Forty-eighth  Year  of  the  Reign  of  George  III. 


Wm.  RoBiNsdN  againji  Chtpciiase  Grey,  Margaret 
Robinson,  Wm.  Grey,  and T.  R.  Grey. 

TTIE  Maftcr  of  the  Rolls  fent  the  following  cafe  for  the  opir  One,  hating^ 
-■"       •         r^L"    r»^     ^  entered  int© 

men  of  this  Court.  ^  articles  of 

Margaret  Robin/on  by  her  will,  dated   the   loth  of  March  agreemett 

I  ^6%i  duly  executed  and  attefted,  after  reciting  *  that  (he  had  for  the  pur- 

lately  entered  into,  articles  of  agreement  with  J.  Rofamond^  and  ^*|®  ®'  ' 

Henry  Wajlell^  clerk,  for  the  purchafe  of  feveral  mefluages  and  premifes, 

devifed  the 
fame  to  a  truftee  to  pay  the  rents  and  profits  to  her  three  daughters  (one  of  thcti 
beiog  covert),  and  the  furvivor  of  them,  for  their  lives,  fhare  and  fhare  alikp  ;  and, 
after  their  deceafe,  in  trull  for  all  and  every  the  child  and  children  of  her  three 
daughters  who  fhould  be  living  at  the  death  of  the  furvivor  of  them,  as  tenants  in 
common:  but  if  all  her  daughters  fhould  die  without  leavin^ir  any /^r,  then  after 
the  deceafe  of  the  furvivor,  in  truil  for  her  grandfon  in  fee,  who  was  tier  heir  at  law  .* 
ike  refidue  of  her  real  and  perfonal  ellate  to  her  three  daughters.  Upon  a  bill  filed 
by  the  grandfon  in  the  lifetime  of  the  furviving  daughter  to  reftraiu  tfje  tenant  from 
cutting  timber,  &c. ;  and  after  a  conveyance  of  the  premifes-to  the  ufes  of  the  will ; 
hrld  that  under  the  will  and  deeds  of  leafe  and  releafe  the  three  daughters  took  no  legf  i 
elates,  but  that  the  r^leafee  took  an  eitate  fbr  the  lives  of  the  daughters  ;  and  that 
fuch  of  their  children  as  fhould  be  living  at  the  death  ot  the  furvivor.of  the  daughters 
would  take  cflateft  in  fee  as  tenants  i^  common. 
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t8oy.        6thcr  premifes  in  High-Jlreet^  Sunderland^  in  the  fevenl  occupa^ 
Ij  """^        tions  of  M.  Harrifon^  Chipchafe  Grey^   and  others  named»    as 

armnf       tenants  thereof  |  which  agreement  had  not  been  carried  into 

GftCT  execution;  (he  thereby  defired  that  her  executrix  after  named 
ftod  Others,  fiiould^  as  foon  as  donyenientlj  might  be  after  her  deceafe^  pro- 
cure the  faid  agreement  to  be  carried  into  execution^  and  taife 
and  pay  the  purchafe  money  out  of  her  perfonai  eftate ;  (except 
the  plate^  china,  houfehold  goods,  and  other  furniture  in  her 
dwelling-houfe  at  the  time  of  her  death),  or  by  fale  or  mortgage 
of  the  premifes  fo  purchafed.  The  will  then  proceeded :  <*  And 
.<<  I  do  hereby  gire  and  devife  the  faid  mefluages  and  other  pre- 
^  mifes  io  purchafed  as  aforefaid  to  Lady  Ann  Middkton^  her 
**  heirs  and  alBgns>  upon  the  federal  trulls,  and  for  the  ufes, 
^  intents,  and  purpofes  following  \  tiz.  in  truft,  firft,  t9  pay 
'<  the  rents  and  profits  of  the  faid  premifes  to  my  three  daughters^ 
^  Elizabeth  RMnfon^  Ann^  wife  of  Chipchafe  Grey,  and  Mar^ 
<<  garet*  Roiin/on,  and  to  the  funrivor  of  them,  for  their  refpec. 
^  tire  natural  lives,  to  be  equally  divided  amongft  them  (hare 
<<  and  (hare  alike.  And  I  ordi:r  and  dm€t  that  the  (hare  of 
<<  my  faid  daughter,  Ann  Grey,  (halt  be  paid  into  her  own 
€*  proper  bands.  Sec.  for  her  feparate  ufe,  and  that  her  receipt, 
*'  notwitliftanding  her  coverture,  fliall  be  a  fufficient  difcharge 
'<  for  the  fame.  And  from  and  immediately  after  the  deceafe 
<<  of  all  my  faid  daughters,  the  faid  premifes  and  the  rents  and 
^  profits  thereof  (hall  be  in  truft  for  all  and  every  the  child  and 
^<  children,  as  well  fons  as  daughters,  of  my  faid  three  daugh-' 
^*  ters,  Elizabeth,  Ann,  and  Margaret,  who  (hall  be  living  at 

C  3  1  *^  the  death  of  the  furvivor  of  my  faid  daughters,  (hare  and 
<<  (hare  alike  \  to  take  as  tenants  in  common  and  not  as  joint 
«'  tenants.  But  if  all  my  faid  daughters  (hall  happen  to  die 
*<  without  leavin?  any  ilTue,  then  immediately  from  and  after 
*<  the  deceafe  of  me  furvivor  of  my  faid  daughters^  in  truft  for 
**  my  grandfon,  Wm,  Robinfon,  hts  heirs  and  affigns  for  ever. 
<*  And  my  will  is  that  the  faid  premifes  (hall  be  conveyed  in 
'<  purfuance  of  the  faid  agreement  to  and  for  the  (everal  ufes, 
<<  intents,  and  purpofes  hereinbefore  limited,  exprefied,  and 
"  declared.  Alfo  I  give  and  bequeath  to  my  faid  daughters 
•*  Elizabeth  Robinfon,  Ann,  and  Margaret  Robitfon,  all  the 
«  plate,  china,  houfehold  goods,  and  other  the  furniture,  &c. 
^'*remaining  in  my  dwelling-houfe  at  the  time  of  my  death, 
f;  equally  to  be  dirided  between  themi  (hare  and  (bare  alike* 

«  And 
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•«  And  ai   to  all  the  refi  and  reftdui  of  my  real  and  pcrfonal         »8o7* 

•«  eftate,  whatfoever  and  wlicrcfocTcr,  or  of  what  nature   or    ^^^^^^^^ 

««  kind  focvcr,  I  give   and  dcvife  the  fame   to  my  faid  three       aj^ainft 

«  daughters,  their  heirs,  executors,  &c.  to  be  equally  divided        Grby 

"  amongft  them,  Ihare  and  Ihare  alike  -,  fubjca  nevcrthekfe  to   *»*  Othtrs^ 

««  the  payment  of  all  my  juft  debts  legacies,  and  funeral  ex- 

«  pences,  which  I  hereby  direft  to  be  paid  tlicrcout  by  my  faid 

«  executrix.    Provided  neverihelcfs,  that  the  faid  feveral  be* 

**  qacfts  to  ray  daughter  Elizabeth  Robitifott  are  not  intended  to 

•<  be  any  farisfa£lion  to  her  for  a  debt  of  loo/.  due  from  me  to 

«  her,  and  fecured  by  bond  dated  the  9th  of  March  indant  \ 

«  which  I  will  that  (he  Ihall  receive  out  of  my  cftate  and  cflFcas, 

**  over  and  above  what  is  hereinbefore  given  to  her.     And  I 

^  appoint  the  laid  Lady  Ann  MiddUton  fole  executrix  of  thia  my 

«  wilV  &c. 

The  teflatrix  died  on  the  a4th  of  March  1762,  leaving  the  [43 
plahitiflr,  JFm.  Rdnnfm^  her  grandfon  and  heir  at  law,  and 
leaving  alfo  her  faid  three  daughters,  her  furvivtng.  Lady  Anri 
Middkten  declined  to  zQt  in  the  tnifls  of  the  will,  and  having 
renounced  the  execution  thereof,  by  indentures  of  Icafe  and 
leleafe  of  the  itth  and  13th  of  February  \'i6']^  made  after  het 
death,  the  faid  Henry  Wt^eH  and  John  Rofamond  being  feifed  in 
fee,  and  one  Wm.  MiddUtorty  heir  of  the  faid  Lady  Ann^  did;  , 

for  the  oonfideration  therein  mentioned,  convey  the  premifcs  in 
the  will  mentioned,  in  purfuance  of  the  faid  agreement,  unto 
the  faid  Wm.  RMnfon,  his  heirs  and  affigns,  to  the  ufes  folIoW'» 
ing,  vis.  To  the  ufe  of  one  Adam  Boulby^  his  executors,  &c. 
for  the  term  of  2000  years,  in  mortgage,  for  fecuring  icaS/. 
and  intereft  as  therein  mentioned ;  and  fubje£t  thereto,  upon 
the  trufts  and  for  the  intents  and  purpofes  declared  concerning 
the  fame  in  the  will  of  the  teftatrix  Margaret  Robinfin.  Tho 
£ud  mortgage  term  of  2000  years  has  by  divers  mefne  aflSgn- 
ments  become  vefted  in  Chipchafe  Grey.  After  making  the  faid 
indentures  of  leafe  and  releafe,  Anny  wife  of  the  faid  Chipchafe 
Grey,  and  daughter  of  the  teftatrix,  died,  leaving  two  children, 
T12.  the  defendants  Ifnt.  Grey  and  T.  R.  Grey^  her  furviving  ; 
and  EHzabetb  RMnfin,  afterwards  E,  Scoit,  another  of  the  tef<» 
tatrix's  daughters,  after  the  making  of  thefe  indentures,  alfo 
died  without  leaving  any  iflue  living  at  her  death ;  and  the 
defendant,  Margaret  Robin/on,  is  the  furvivmg  daughter  of  the 
Icftatrixt     Chipchafe  Grey  has,  by  vittue  of  the  faid  mortgage, 

B  a  and 
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1807.         and  With  the   confent  of  Margaret  Rolnnfon^  Wm*  Grey\  and 

T.  iJ.  Grey^  been  for  many  years  in  the  pofTeiEon  of  the  demifed 

^^^^^n       premifcs,  and  has  cut  down  timber,  and  otherwifc  committed 

Grky  wafte  thereupon;  the  •faid  JTirw.  Robin/on  claiming  to  be  cn- 
mnd  Others,  titled  under  the  faid  will  to  the  remainder  in  fee  of  the  premifes 
'  ^  J  expectant  upon  the  death  of  Margaret  Robin/on,  Wm.  Grey^  and 
jT.  J?.  Grey.  In  Michaelmas  Terra  1803,  Wm.  Robinftm  ex- 
hibited his  bill  m  Chancery  agamft  Chipchafe  Grey^  Margaret 
Robinfon^  Wrru  Grey,  and  T.  R.  Grey^  to  have  his  right  thereto 
declared  and  eftabliflied  by  a  decree  of  the  faid  Court,  and  that 
Chipchafe  Grey  might  be  reftrained  from  catting  down  timber 
and  committing  wafte  on  the  premifes.  To  which  bill  the  de- 
fendants appeared  and  put  in  their  anfwer  :  and  on  the  19th  of 
March  1805  the  caufe  came  on  to  be  heard  before  the  Mafter 
of-  the  Rolls,  when  his  Honor  ordered  that  this  cafe  (hould  be 
ftated  for  the  opinion  of  this  Court  upon  the  following  queftion; 
"  What  cftatc  and  interefl:  the  teftatrix  Margaret  RMnfot^t 
**  three  daughters,  Elizabeth  Robinfon  fpinftcr,  Ann  Grey  wife 
<*  of  Chipchafe  Grey^  and  Margaret  Robitifon  fpinfter,  and  the 
«*  furvivOr  of  them,  and  their  children,  or  fuch  of  them  as 
<<  ihould  be  living  at  the  death  of  fuch  furvivor,  refpe£lively 
*<  took  under  the  faid  teftatrix's  will  and  the  fkid  indentures  of 
**  leafe  and  releafe  ?" 

This  cafe  was  argued  in  Trinity  Term  laft,  by  Abbot  for 
the  plaintiff,  and  Holroyd  for  the  defendants:  when  it  was 
admitted  that  the  ufe  was  executed  in  the  truftee  during  the 
Jives  of  the  three  daughters,  Elizabeth,  Ann,  and  Margaret; 
the  truftee  being  direfled  to  pay  the  rents  and  profits  into  the 
hands. of  the  daughters  and  the  furvivor  of  them,  one  of  whom 
alfo  was  a  married  woman ;  which  could  not  be  done,  unlefi^ 
the  truftee  were  entitled  firft  to  receive  and  take  fuch  profits ; 
which  carries  the  legal  eftate,  according  to  J<mes  v.  L9rd  Say 

[  6  ]  and  Sele  {a)y  and  Doe  v.  Simpfon  {b).  The  queftion  therefore 
turned  principally  on  the  eftate  in  remainder  which  the  teftatrix's 
daughters  or  their  children  might  talle  by  implication  from  the 
devife  over  being  to  the  heir  at  law  ii^  a  certain  event  only : 
afluming  it  to  be  clear  that  a  legal  remainder  to  the  ifiue  could 

{a)  8  Vin.  Abr.  262.  and  vi.  Bagjhaw  v.  Spencer^  z  Vef  144.  and 
Barton  y.  Harton,  7  Term  Rep.  654. 

ib)  r-^fl/,  171. 


IN  THE  Forty-eighth  Teae  of  GEORGE  III. 


not  unite  with  a  prior  equitable  cftate  for  life  to  the  daughters^ 
foas  to  give  them  cftates  of  inheritance  in  the  firft  inftance:  and 
that  the  Court  woul  J  not  execute  the  ufe  in  the  truftee  beyond 
what  was  neccffary  to  give  efFeft  to  the  intention  of  the  teftatrix. 


1807. 


ROBINSOX 

againfi 
Grey 

And  though  at  the  time  of  making  the  will,  the  teftatrix,  having  ao<i  Othen. 
only  an  equitable,  though  a  devifable  (^),  intereft  in  the  pre. 
mifcs  contrafted  to  be  purchafed,  could  not  carve  a  legal  eftate 
out  of  it;  yet  the  legal  conveyance  being  afterwards  made  ac- 
cording to  the  trufts  and  ufes  of  the  will,  the  queftion  came  to 
be  argued  as  if  the  terms  of  the  will  had  been  introduced  into 
the  deed ;  the  legal  eftate  pafling  by  the  deed,  and  the  wilt  ope- 
rating in  efFe£l  as  a  declaration  of  the  ufes.  However,  it  was 
agreed,  at  the  rcqueft  of  the  Court,  to  relieve  them  from  any 
difficulty  in  deciding  on  the  devife  of  a  mere  equitable  title^  that 
the  cafe  (h'ould  be  argutd  as  if  the  teftatrix  had  been  feifed  in 
fee  of  the  premifes. 

Mbot  on  the  part  of  the  plaintiff  argued,  that  the  children  of 
the   three  daughters  who  happened  to  furvive   all   the  three 
daughters  (and  fuch  only  would  take  any  thing)  took  only  eftates        [  7  } 
for  life  J  I  ft,  confidering  only  the  words  of  devife  to  the  childrerii 
without  the  limitation  over  to   the  teftatrix's  grandfon  JVm. 
Robin/on ;  2dly,  confidering  the  firft  devife,  with  reference  to 
the  limitation  over,     ift,  The  devife  is  of  "  the  faid  premifes^ 
ahd  the  rents  and  profits  thereof ^  in  truft  for  all  and  every  the 
child  and  child  fen,  as  well  fins  z%  daughters,  of  my  faid  three 
daughters,  who  fliall  be  living  at  the  death  of  the  furvlvor  of  my 
faid  daughters,  (hare  and  ftiare  alike,  to  take  as  tenants  in  com^ 
mm  and  not  as  joint-tenants."     There  is  nothiug  in  the  defcrip- 
tion  of  "  the  {-ixA  premifis  and  the  rents  and  profits  thf^reof "  to 
(hew  that  any  greater  eftate  than  for  life  was  intended  to  be 
pified.     There  is  not  even  fo  ftrong  a  word  as  hereditament, 
which,  however,    in  Denn  v.  Mellor  {h),  was  held  not  to  be 
fufiicient  to  carry  the  fee.     Nor  are  there  any  words  of  inheri- 
tance or  limitation  to  carry  a  greater  eftate  than  for  life.     Then, 
adly,  the  word  iffue  in  the  next  claufe  limiting  over  the  eftate 
to  the  grandfon  cannot  enlarge  the  prior  devife  to  xh^  children  of 


{a)  Longford  v.  Pitiy  1  P.  IVms.  629.  and  vide  i  Eq.  Caf.  Ahr, 
174.  which  collets  the  prior  authorities. 

[h)  5  Term  R-p,  558.  $  Term  Rep.  175.  i  Bof.  &f  Pull  SJ^. 
pii  ^  B0/.U  PulL  247.  - 

•     •  B  3  the 
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1:807.        tiie  daughters  to  which  it  refers ;  but  It  muft  be  taken  to  h« 
^ there  ufcd  fynonimoufljr  to  children  \  io  which  fcnfe  it  is  fomc- 

arainfi       ^^^^   ufcd ;  as  in  Goodriffht  v.  Dtsnbatn  (a),  and  Dee.  ▼.  Per^ 

Grey        ryn  {b).     \^Le  Blatic  J.  obferved  that  in  ihofe  cafes  the  itokitattom 

and  Others,    were  to  the  children  and  their  heirs :  and  for  default  of  j^#, 

then  over  (r).]     But  here  there  are  no  words  of  Itntitation  in 

the  prior  devife  to  carrjr  a  fee  to  the  children ;  and  the  Court 

[83  cannot  fupply  them  by  conjeAurc  of  what  the  teft^^trix  might 
have  intended,  however  hard  the  cafe  may  feem  (</)•  The 
period  contemplated  by  the  teftatrix  was  the  death  of  the  laft 
of  her  daughters  \  if  they  left  any  childrenj  then  thofe  children 
were  to  take»  but  for  life  only,  for  want  of  words  to  carry  % 
greater  eftate :  if  there  were  no  fuch  children  then  living,  the 
grandfon  was  to  take  in  fee, 

Holroydi  on  the  part  of  the  defendantSi  admitted,  that  if  there 

had  been  nothing  more  in  the  will  than  the  devife  to  the  children 

living  at  the  death  of  the  furvivor  of  the  three  daughters,  the 

children  would  only  have  taken  eftates  for  life ;  but  he  relied  on 

the  fubfequent  limitation  over  to  Wm*  Robinfitty  who  was  the 

heir  at  laiv  of  the  teftatrix  (a  circumftance  material,  to  be  conf 

fidered)  in  default  of  ifiue  of  the  daughters.     And  he  contend* 

cd,  I  ft,  either  that  the  three  daughters  would  take  eftates  for 

lives,  as  joint-tenants  \  remainder  to  their  children  for  liyes,  as 

tenants  in  common ;  with  a  vefted  remainder  in  fee,  or  at  leaft 

in  tail,  to  the  three  daughters  by  implication ;  or,  adiy,  that 

after  fuch  life  eftates,  the  children,  as  they  came  in  efie,  wo^d 

take  a  vefted  remainder  in  fee  by  implication,  liable  to  be  de^ 

vefted  as  to  fuch  of  them,  who  died  before  the  three  daughters^ 

cr  the  furvivor  of  them  :  or,  jdly,  that  the  daughters. would 

take  a  vefted  ren^ainder  in  tail,  after  the  life  eftates  to  them  and 

their  children  \  with  a  contingent  remainder  in  fee  td  the  chiU 

dren,  as  Uiey  csme  in  effe  \  which  would  veft  in  fuch  as  were 

living  at  the  death  of  all  the  daughters ;  which  remainder  was 

liable  to  be  defeated  by  the  particular  event  of  the  daughters 

dying,  without  leaving  ifTue  at  the  death  of  the  furvivor ;  in 

[  9  D       which  event  only  the  eftate  is  given  over  to  Wm*  Ratiti/otty  the 

{a)  JDo'igl  164.  (I)  $  Term  Ref^\S4. 

(c)  Vide  Letvij  f.  Waiertt  6  Eiiftf  336.  and  Rex  yijie  Me^rjut^ 
ff  Stajordi  7  Eaft^  521. 

(d)  Denn  v.  Bagjhav)^  6  Term  Ref*  5x3. 
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Arcr  ;*  who  wouM  take  either  by  contiDgcnt  remainder,  if  the        1807. 

whole  fee  were  not  before  difpofed  of ;  or  by  way  of  executory 

deYife  in  the  particular  event,  if  it  were :  or,  4thly,  fuppofing       againfi 

that  the  whole  eftate  was  not  given  over  by  impKcation  to  the       Grey 

daaghtas,  or  to  their  children,  by  the  claufc  referred  to,  that  *"^  Othtrt. 

the  three  daughters  would  takjc  the  fee,  as  tenants  in  common^ 

under  the   refiduary  claufe,   giving   to  them  and  their  heirs^ 

equally  to  be  divided  araongft  them,  ihare  and  (hare  alike,  the 

sefiduc  of  the  real  and  perfonal  eftate.    The  devife  over  to  IVmm 

Rohinfin^  the  heir  at  law,  was  not  generally^  but  only  in  the 

particular  event  of  there  being  no  ifiiie  of  the  daughters  living 

at  the  death  of  the  furvivor  of  them  ;  and  tliere  was  nooccafion 

to  devife  the  fee  to  him  generally,  in  cafe  none  of  the  childreii 

furvived  the  daughters ;  for  the  law  would  have  .given  it  to  him 

without  the  appointment  of  the  teftatrix^     But  it  is  clear  that 

in  the   event  of  the  daughters'  leaving  children  the  teftatrix 

meant  that  it  fiiould  not  go  to  her  heir  at  law ;  and  therefoie 

the  daughters  muft  take  fome  larger  edate  than  for  life  \  for 

unTefs  they  did,  as  the  children  were  to  take  as  tenants  in  com* 

mon,  upon  the  death  of  either,  the  (hare  of  that  one  would  go 

over  to  the  heir  at  law  \  but  he  was  not  to  take  in  the  event  of 

thers  being  any  ifiue  left  at  the  death  of  the  furvivor  of  the 

daughters.    By  this  the  daughters  would  take  a  veiled  remainder 

in  fee,  according  to  the  dod^rine  in  Purefoy  v.  Rogers  (a),  re*- 

cognized  by  Lord  C  J.  Willes  in  Moore  v,  Heafeman  {b).     So  in 

Doe  Vf  Clayton  {c)^  where  the  teftator  devifed  his  eftate  at  Eaton 

to  bis  grandfon,  without  any  words  of  inheritance  or  limitation  \ 

yet  this  being  accompanied  with  a  prohibition  to  the  hu(band  of 

his  daughter  and  heir  at  law  to  *<  come  upon  his  premifes  or      r  xo  1 

hereditaments  on  any  account  whatfoever  %**  this  was  held  to 

give  a  fee  to  the  grandfon  by  implication.     But  certainly  the 

daughters  would  not  take  lefs  than  a  vefted  remainder  in  tail, 

according  to  Ives  v.  Legge  (r/).     The  cafes  of    Goodright  v. 

J)unbam9  and  Doe,  v.  Perryny  do  not  apply  ;  for  there  the  word 

ijfue   clearly .  applied  to  children  t   but  if  the  children   of  the 

daughters  had  died  leaving  ifTue,  it  could  never  Have  been  the 

intention  of  the  teftatrix  that  the  limitation  over  to  Wm.  RtAin* 

fan  (hould  take  effed.     But  if  the  daughters  do  not  take  a  fee, 

•  * 

(a)  2  Savnd.  388.  a.  [h)  WWes,  143.  {c)  8  Eafi^  14X. 

t^)  3  Tffffi  liff.  4^8.  in  notis,  and  i  Fe;:rnU  Cent,  jitem*  554. 

^  4  their 
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1807.         their  children  muft,  as  the  heir  at  lanv  is  at  all  events  excluded  tf 

J.  the  daughters  die  leaving  iffuc.     On  the  4th  point  there  arc  au- 

a^.tmjl        thorities  to  (hew,  that   the  whole  intereft  of  the  dcvifor  not 

Grey         before  diipofed  of  may  pafs  by  a  refiduary  claufe  to  one  to  whom 

and  Others.    ^^  eftate  for  life  was  before  given  in  the  fame  premifcs :  a» 

Hogatt  V.  Jachfon  {a)^  and  Ridout  v.  Pain  {h). 

In  reply,  it  was  urged,  that  as  the  daughters  of  the  teftatrix 
were  admitted  to  take  equitable  eftates  for  lives  in  the  firft  in- 
fiance,  they  could  not  take  eftates  tail  by  the  limitation  over  in 
default  of  their  ijfue ;  which  being  a  legal  limitation  could  not 
coakfce  with  a  prior  equitable  cftatc  for  life.     For  the  truftcc 
takes  the  firft  eftate ;  and  therefore  the  limitation  over  is  the 
fame  in  effed:  as  if  made  in  default  of  iflue  of  a  ftranger,  to 
whom  no  prior  dcvife  for  life  was  made ;  and  there  is  no  cafe  to 
ftiew  that  an  eftate  taif  can  arife  by  implication  from  a  dcvife 
over  in  default  of  the  iflue  of  a  perfon  to  whom  no  life  eftate 
is  before  exprcfsly  given  by  the  will.     iLaturence  ].     Was  it 
r  J  J  -J       not  held   otherwife  in   Waiter  v.  Drew  (c),  in  the  cafe  of  an 
heir  at  law  ?J     In   Moone  v.  Heafemariy  the    devife  over  to  the 
heirs  of  the  mother,  in  cafe  the  daughters  died  before  their 
mother,  was  to  the  fame  perfon  who  took  the  intermediate  eftate  ; 
but  here  Wm.  Robin/on^  though  the  heir  of  the  teftatrix,  was 
not  neceJarily  the   heir  of  his  aunts.     And  in  Doe  v.  Clayton 
the   conftru£lion   arofe  upon  the   different   provifions « of   the 
whole  will.     Every  eftate  which  any  perfon  can  take  on  the 
death  of    the  daughters  having  children  muft  be  contingent* 
whether  the  children  would  take  for  life  or  in  fee :  for  none  of 
the  children  can  take  but  in  the  event  of  their  furviving  the 
three  daughters.      At  law  the  daughters  themfelves  can  take 
nothing  :  on  their  death  fuch  of  the  children  as  arc  then  living 
will  take  for  life ;  or  if  none  be  then  living,  Wm,  Robin/on  will 
tike  a  fee.     Then  if  the  firft  remainder  be  contingent,  every 
fubfequent  remainder  muft  be   contingent  alfo,    according  to 
Lodington  v.  Kime  (d). 

The  following  certificate  was  afterwards  fcnt  to  his  Honor. 

(a)  Covjf.  299. 

(b)  3  jitir  493.  and  fee  alfo  Camjield^  Gilhrrty  3  Eajl^* ^16. ' 

(r)  Com*  Rep.  372.  and  Tide  Target  v.    Grant f    per  Parker  C. 
10  Mod.  403. 
(d\  I  €aU.  94* 

.   .  Thi$ 
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This  cafe  hat  been  argued  before  us  by  counfel:  we  have         1807. 
eonCdered  it,  and  are  of  opinioni  that,  under  the  will  and  the 
indentures  of   leafe  and  releafe.   the  three  daughters  of  the      -       .0 
teftatrix,  Elizabeth,  Anney  and  Margaret^  did  not  take  any  legal         Gilev 
cftates  ;  but  that  JVm.  Robin/on  the  releafee  in  the  hidentures  of    and  Otheri. 
leafe  and  releafe  took,  fubjedl  to  the  term  of  2000  years,  ;in 
cftare  for  the  lives  of  the  faid  three  daughters,  and  the  life  of 
the  furvivor  of  tbem ;  and  that  fuch'  of  their  children  as  (hall 
be  living  at  the  death  of  the  furvivor  of  the  faid  daughters  of      [1^3 
^he  teftatm  will  take  eilates  in  fee,  as  tenants  in  common,  fub-* 
\c€i  to  the  faid  term  of  years/ 

ELLENBOROUGUf 

I'jthjune  iSo^f  N.Grose. 

S.  Lawrence. 

&.XiE  B^ANC. 


Giles  and  Another  again/i  Perkins  and  Others,  Aflignees  Saturday, 
of  DicKEKsoN  and  Others,  Bankrupts.  ^^^'  7^^- 

TyiCKENSON  and  Co.  were  bankers  at  Birmingham,  with  A  cuftomer 
whom  the  plaintiffs  had  opened  a  banking  account  in  1804,  P^Y^^g  hills, 
which  was  continued  down  to  the   i8th  of  November  1805,  huUnW*^ 
when  Dickenfon  and  Co.  Hopped  payment  and  became  bankrupts^  the  country. 
On  the  12th  of  November  1805  the  plaintiffs  paid  into  the  bank  whofecuftom 
three  bills  to  the  amount  of  above  11 00/.,  which  were  indorfed"  |5.  ^^*  ^°  ^"' 
by  them,  but  were  not  due  till  December  and  January  following  -,  cuftomers  for 
and  at  the  time  of  the  bankruptcy  there  lyas  a  confiderable  the  amount  of 
balance  due  to  the  plaintiffs  upon  their  cafli  and  bills  (due)  ^"^**  ^^^|?»  ^ 
account,  independent  of  the ,  three  bills  in  queftion.     It  was  caSi^°(charffl 
flated  to  be  the  pradiice  of  this  and  other  banking  houfes  in  the  ing  intercft), 
pountry,  that  when  bills  which  were  approved  we^e  brought  to  "  <^n^»^Jed  10 
them  by  a  cuftomer,  though  the  bills  were  not  then  due,  if  fuch^bills  in 
th«y  had  not  a  long  time  to  run,  they  would  enter  them  in  a  fpecie  from 
grofs  fum  with  cafli,  or  paper  which  was  immediately  payable    ^^^  bankers 

to  the  credit  of  the  cuftomer  ;"  giving  him  either  cafli  or  libertv  ^^^^"™*"ff 

,  -  **,,,,  ^    bankrupt ; 

ta  draw  upon  them  to  that  amoun^     •  And  the  bankers  fp  far  the  balance 

.      .  ofhiscafhacn 

count  independent  of  fuch  bills  being  in  his  favour  at  the  time  of  the  bankruptcy: 

and  if  payment  be  afterwards   received  upon  fuch  bills  by  the  affignees,   they  are 
liable '(0  refund  it  to  the  cuftomer  14  an  a£Uon  for  money  had  and  received. 

con-       *  [  13  J 
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1807.        confidcKd  thefe  running  biHs  (which  were  always  indorfed  by 
-  the  cufiomer)  as  their  own,  that  they  would,  as  convenience  rc« 

.^!  quired,  pay  them  away  to  other  cuftomers  in  the  ufual  cOurfe  of 
Pi&KiNs.  bufinefs,  or  tranfmit  them  to  their  own  corrcfpondentt  in  London  t 
and  intereft  was  charged  on  both  fides  the  account  on  fuch 
paper  tranfa£lions ;  and  if  the  intereft  account  turned  out  to  be 
againfl  the  cuftomer,  the  bankers  aMb  charged  a  certain  com* 
miffion.  Differing  in  this  refpc£k  from  the  pradice  of  bankers 
in  London^  who  upon  the  receipt  of  undue  bills  from  a  cuftomer 
do  not  carry  the  amount  direfily  to  his  credit,  but  enter  thtm 
(hort,  as  it  is  called ;  that  is^  note  down  the  receipt  of  the 
bills  in  his  account,  with  the  amount,  and  the  times  when  due^ 
in  a  previous  column  of  the  fame  page  \  which  fums  when  re* 
*  ceived  are  carried  forwards  into  the  ufual  cafli  column.  In  the 
prefent  cafe  the  aflignees  of  the  bankrupts  confidering  that  the 
three  bills  in  queftion  had  been  entered  in  the  bank  books  in 
common  with  ca(h,  and  that  by  the  ufual  mode  of  dealing  the 
plaintiffs  might  have  drawn  for  the  amount  before  the  bills  were 
due,  refufed  to  deliver  ihem  up  to  the  plaintiffs  on  demand  \ 
and  as  they  became  due  the  affignees  received  the  money  from 
the  acceptors,  to  the  credit  of  the  bankrupts'  eftate  ;  for  which 
the  plaintiff's  brought  their  adion  for  money,  had  and  received* 
And  the  queftion  was,  whether  they  were  entitled  to  receive 
back  thefe  bills  in  fpecie  from  the  bankrupts  9t  the  time  of  their 
bankruptcy,  the  fame  not  being  then  due,  though  indorfed  by 
them,  and  the  balance  of  tlie  cafli  account  being  in  favour  *of 
the  plaintiffs  \  or  whether  they  were  only  entitled  to  come  in  as 
creditors  under  the  commiflion  for  the  whole  amount  of  their 
hanking  account.  Lord  EUenhrough  C.  J.  was  of  opinion,  at 
r  14  ]  ^  ^^'  before  him  at  Guildhall^  that  the  plaintiffs  were  entitled 
to  recover;  and  they  accordingly  obtained  a  vercKA  fQr  the 
amount  of  the  bills. 

Garret  and  Richard/on  now  moved  for  a  new  trial ;  relying 
on  the  courfe  of  dealing  of  country  bankers  who  always  entered 
approved  bills  at  th^  ufual  ihort  dates,  as  cafh,  and  gave  the 
cuftomers  the  benefit  of  drawing  upon  them  for  the  amount  ac-» 
cordingly.     And  he  referred  to  Bent  v.  Pulter  (<»),  where   there 

(a)  5  Tkrm  Rep.  594.  and  vide  Buckler  v.  ButttvanU  3  Eafi,  7  a, 
Sed  vide  Parie  v.  Elia/btij  ;  Eafi,  ^^^  and  f'wb  v,  H^iilien  ^  Biacn 

having 
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having  been  a  general  bill  account  between  two  paTtiesy  one  of        1807. 
vbom   became  bankrupt^  it  was  conGdexed  that  the  folvent       'Z, 
party,   in  whofe  favour  the  balance  wa8»  could  not  maintain       ajrain/i 
trover  for  the  bills  dcpofited  by  him  with  the  other ;  they  having    Pejlkini, 
been  paid  in  on  a  general  account,  and  not  fpecifically  appropri- 
ated to  anfwer  particular  drafts  which  bad  not  been  paid  by  the 
bankrupt. 

Lord  Ex.L^N90R0UGH  C  J.  Every  man  who  pays  bills  not 
then  due  into  the  hands  of  his  banker  places  them  there^  as  in 
the  hands  of  his  agent,  to  obtain  payment  of  fhem  when  due. 
If  the  banker  difcount  the  bill  or  advance  money  upon  the  credit 
of  it,  that  alters  the  cafe  }  he  then  acquires  the  entire  property 
in  it,  or  has  a  lien  pn  it  pro  tanto  for  his  advance.  The  only 
difference  between  the  pradice  ftated  of  Jjonaon  and  country 
bankers  in  this  refpe£k  is,  that  the  former,  if  overdrawn,  has  a 
Hen  on  the  bill  dcpofited  with  him,  though  not  ipdorfed  ;  where** 
as  the  country  banker,  who  always  takes  the  bill  indorfed,  has 
not  only  a  lien  upon  it,  if  his  account  be  overdrawn,  but  has 
alfo  his  legal  remedy  upon  the  bill  by  the  indorfementj  but  [  15  } 
neitlier  of  them  can  have  any  lien  on  fuch  bills  until  their  ac- 
count be  overdrawn :  and  here  the  balance  of  the  caih  account 
at  the  time  of  the  bankruptcy  was  in  favour  of  the  plaintifis. 
Pir  Ctmam%  Rule  refufcdt 


Doe,  on  the  Demife  of  Webb,  again/i  Dixqn«  Monday. 

Nov,  9ih. 


1 


^HE  defendant  held  the  premifes,  for  which  this  ejedment  Under  a  leafe 

was  brought,  ficuated  in  Cornwall,  as  tenant  at  rack-rent,  fo"*  '4  o^ 

under  a  Icafe,  ^he  habendum  of  which  was  ^  i/^  or  1  years,  ^^^i^^^^w 

Notice  was  given  by  the  landlord  to  determine  the  leafe  at  the  hastheoption 

end  of  the  firft  feven  years  \  and  the  queftion  was,  whether  by  of  determin- 

this  mode  of  demife  an  option  were  referved  to  the  landlord,  as  '"^  ''r*!* 

11  1  r   .  .  .        «      .     i-         t  J      r  end  of  the 

well  as  to  the  tenant,  of  determinmg  the  leafe  at  the  end  ot  ^^^  [ty^n 

feven  years,  or  whether  the  tenant  alone  had  fuch  option.     At  years ;  everj 
the  trial  before  Lawrence^,  at  Bodmin ^  there  was  cited,  in  fup-  doubtful 
port  of  the  leffor's  right  to  hring  the  ejeftnient  at  the  end  of  the  f^ft^rued  m 

feven  &Tourofthe 
grantee* 


• 
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1807.        fevcn  years,  Goodright  v.  Rlchardfin  (a),  where  it  was  confidcrcd 
•  to  be  the  intention  of  the  parties  under  fuch  a  demifc,  that  cither 

.  ^  might  deteripinc  it  at  the  end  of  the  firft  period.  And  the 
PizoN.  ^^^^  of  conftniftion  there  laid  down,  it  was  faid,  wasmoft 
confonant  to  the  modern  confideration  of  leafes  at  rack-rent^ 
regarding  them  as  mutual  contrafts,  equally  beneficial  to  both 
parties,  and  not  merely  as  grants  from  the  leflbrs  to  the  lefTees  5 
in  which  view  the  old  rule  of  conftrufllon  was  applied  to  them^ 
that  every  grant  fhould  be  taken  mod  ftrongly  againft  the 
r  |g  1  grantor  and  for  the  benefit  of  the  grantee.  On  the  other  hand? 
it  was  obferved,  that  this  was  not  the  point  in  judgment  in  Aat 
cafe,  but  an  obiter  opinion  only  :  and  that  the  contrary  was  de- 
cided in  the  fubfequent  cafe  of  Dann  v.  Spurrier  (^),  which 
was  a  cafe  fent  by  the  Lord  Chancellor  for  the  opinion  of  the 
Court  of  C,  B.;  and  underwent  much  confideration  ^  and 
where  it  was  finally  held  and  certified,  that  on  a  leafe  granted 
for  7,  14,  «r  21  years,  the  leiTee  alone  had  the  optioa  of  deter- 
mining it  at  the  end  of  7  or  14  years:  and  that  went  upon  thu' 
old  principle  of  law  in  favour  of  grantees,  where  the  grant  was 
doubtful.  The  learned  Judge  held  himfelf  bound  by  this  Ifift 
determination,  and  nonfuited  the  plaintiff. 

J^ens  Serjt.  now  moved  to  fct  afide  the  nonfuit,  and  brought 
thefe  conflifting  authorities  in  rcvfew  before  the  Court.  But  by 
Lord  Ellknborough  C.J.  All  doubts  which  might  at  one 
time  have  exifted  on  (he  fubjeft  are  concluded  by  the  decifion 
in  the  Court  of  Common  Fleas,  which  was  made  updn  full  con- 
fideration  of  the  cafe  in  this  Court,  and  the  antecedent  authorities  ; 
and  wlii^h  proceeded  upon  the  application  to  leafes  of  the  general 
principle,  that  where  the  words  of  a  grant  are  doubtful,  they 
arc  to  be  conftrued  in  favour  of  the  grantee  :  and  that  was  cer- 
tified to  the  Lord  Chancellor,  who  mud  be  taken  to  have  been 
fatisfied  with  the  decifion. 

Per  Curiam,  Rule  refufed. 

{a)  3  Term  Rep.  461.  (h)  3  Bof,  tff  Pull.  399.  and  442^ 
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,         x8oy. 
Doe,  on  the  Demife  of  Ducket  and  Ladbroke,  againfl  Tue/day, 

WATTS.  Nov.  10^, 

A  T  the  trial  of  this  eje£lment  before  Rooh  J.  at  Warwick,  Where  ejed- 
'^  the  Icffors  of  the  plaintiff  {hewed  a  primd  facie  title.     The  ?*«"*  '■ 
defendant,  who  claimed  under  her  late  hufband's  will,  bavihg  ^  fine  levied 
confefled  leafe,  entry,  and  oufter,  gave  in  evidence  a  fine  fur  by  the  de- 
cognizance  de  droit,    &c.. .levied  by  her  hufband   before  his  f"l       *i^"jj 
death,  as  of  laft  Eajler  term,*  with  proclamations,  of  which  one  prodama- 
proclamation  was  made  on  the  8th  of  May'm  that  term,  and  tionshave 
another  on  the.  i6th  of  June  in  Trinity  term  ;  but  the  plaintiff  ^^^^  ™*^^ 
having  ferved  his  declaration  on  the  23d  of  May^  one  proclama-  ^!^zj^l  ^  ^ 
tion  only  had  bee^  made  before  the  commencement  of  die  fuit.  it  is  not  ne- 
Batno  aftual  entry  had  been  made  by  the  leffors  to  avoid  the  cefTaryforthe 
fine  :  and  the  queftion  was,  whether  fuch  entry  were  ncceffary  *^"°^°  P'"®^ 
to  maintain  thea£kion?    The  learned  Judge  held,  that  as  the  entry  to  avoid 
four  proclamations  had  not  been  made,  the  fine  was  not  fo  far  fuch  fine ; 
complete  as  to  render  an  entry  neceffary  by  one  who  had  title  ^onfidering  it 
previous  to  the  bringing  of  the  ejeftment  j  and  therefore  the  only  as  a  fine 
plaintiff  obtained  a  verdi£^.  at  common 

Ba/guymoYtd  to  fct  afide^e  verdiift  on  the  ground  of  the  law:  but  by 

Judge's  mifdire&ion  in  law:  for  that  theeffe£l  of  a  fin^  at  common  ^^^s  confef- 

law  is  to  deveft  all  the  prior  eftates,  which  can  only  be  reverted  fion  of  leafe, 

again  by  entry,  or  by  judgment  in  a  real  adion  {a).    Then  the  entry,  and 

ftat.  4  H.  7.  r.  24.,  which  fuperadds  the  proclamations,  does  merits* onlv 

.not  alter  the  effeft  of  the  fine  at  common  law  in  that  refpeft  {&).  of  the  leflbr'a 

Therefore,  though  the  fine  in  this  cafe  could  not  operate  as  a  ?*^|®  ^^^  P^^ 

fine  with  proclamations,  fo  as  to  bar  ftrangers  within  5  years ;  ^"  j-  ^^g  -i 
yet  ftillit  would  have  the  effeft  of  a  fine  at  common  law,  and. 
confequently  an  entry  would  ftill  be  neceffary  to  avoid  it  and 
rcveft  the  old  eftate.  It  is  true  that  in  Jenkins  d.  Harris  v. 
Pritchard  (r),  it  was  faid  that  an  aflual  entry  was  not  neceffary 
to  avoid  a  fine  without  proclamations  :  but  that  was  not  the 
principal  point  in  judgment ;  but  only  a  fecondary  point,  which 
became  unneceffary  to  be  decided,  as  the  Court  were  clear  that 
the  leffors  of  the  plaintiff  had  no  title.     And  it  feems  not  to  have 

{a)  Vide  Plowd.  ^57.         (b)  Go'odri^hi  v.  Forefl$r,  8  Eajl,  $6^^ 

{c)  2  mif,  45.   ^ 

been 
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1807.        been  argued  at  the  bar,  or  much  confidercd  by  the  Court.    It 

"Z^  is  contrary  to  pHncipIe  ;  and  P/owdenj  365.,  ^vhich  is  referred 

armmB        *^  '^^  ^^^  margin  bf  the  Reporter,  fo  far  from  fupporttng  the 

Watt««      pofition,  rather  beats  againft   it :  for   there  it  was  conPidered 

that  the  flat.  4  Hi  7;  e,  24.  did  not  alter  the  form  or  fubftance 

ti  the  fine  at' common  law,  but  only  enabled  the  party  to  add 

proclamations  to  it  for  another  purpofe :  aad^  tlieteforej  though 

any  0/  the  proclamations  upon  a  6ne9  according  to  that  Itatatei 

ihottld  be  erroneous^  as  if  made  on  a  Sunchjf  it  would  not  avoMl 

the  fine  itfelf,  which  woutd'ilill  operate  as  a  difcontinuance  at 

tommon  law^ 

Lord  Ellekborovgh  C  J.  The  (tat,  4  H.  7.  makes  a  fine 
with  proclamations  a  bary  faving  the  rights  of  perfons  who 
purfae  them  by  aflion  or  lawful  etitry  within  a  certain  time.  In 
C  19  ]  Oata  ir.  Bridon  (a)  Lord  Mansfield  faid  tkat  the  confeflion  of 
Icafe,  entry,  and  ouftcri  Was  fufficient  in  alf  cafes  except  in  the 
cafe  of  a  fine  with  proclatnotionj^  in  which  cafe  it  was  neceflarf 
to  prove  an  a^ual  entry.  The  entry  therefore  prcTtous  to  the 
bringing  of  an  eje£tment  is  only  neceilary  by  the  words  of  die 
ftatute  (o  far  as  refpejis  a  fine  with  proclamations:  an  ejeBtnent  not 
being  conCdered  as  an  aSioHf  witiiin  the  meaning  of  it.  So  is 
the  cafe  of  Jenkins  v.  Pritchard  {b) :  and  the  pradice  ev«r  fince 
has  been  in  conformity  with  that  decifion.  And  when  it  is  faid 
in  feveral  cafes  that  an  entry  is  necefTary  before  ejeflment 
brought  to  avoid  a  fine»  it  muft  be  underftood  of  a  fine  with 
proclamations  (c).  The  pointy  therefore}  having  been  fettled 
in  thefe  cafes,  there  feems  to  be  no  ground  for  didurbing  it. 

Per  Curiam,  Rule  refufcd  {J). 

{a)  Bull.  N.  P,  103.  Vide  S.  C.  3  Burr.  1897.  where  Lord 
Mansfi€!d*8  expreilion  is  more  general ;  that  to  avoid  afne  there  muft 
be  an  a6\ual  entry,  kc.  and  that  in  all  other  cafts  the  confeflion  of  leafe, 
entry,  ,aiid  oailer  is  fufficient :  without  adverting  to  the  diftin£kion,  as 
in  the  note  in  the  Law  of  Niii  Prius,  between  a  fine  laiti  proclamations^ 
and  a  fine  at  common  law.  See  alfo  Goodrigbt  v.  Caior,  Dtp^L  478. 
and  Sm'ulf  V.  Cl^fford^  i  Term  Rep,  741. 

{h)  2  mif.  45. 

(r)  Berritigionv.  Parlhurjl^  Andr.  125*  and  2  Stra*  1086.  was  the 
cafe  of  a  fine  with  proclamations,  as  appears  from  the  argument. 

{d)  The  nfolutioo  in  this  cafe  is  contrary  to  the  decifion  of  C  B. 
in  Tapnerd.  Pedham  and  Others  v.  Merku  and  Anosheri  m/ksf  177  t 

which 
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which  wai  not  feferred  to  upon  this  occafion,  nor  noticed  in  the  csGei 
of  Jenlltu  ▼.  Pritcbardt  and  Oates  v.  Bridon^  thovgh  prior  to  both  in 
point  of  time.     Ld.  C.  J,  WilUi  there  faid,  that  the  Court  would  not         ^^?» 
determine  whether  the  fiae  there  was  to  be  confidered  as  a  fine  with      '^^^ 
proclamations,  or  not ;  the  a£lion  having  been  brought  before  the  time 
when  all  theproclamationcwereexpired ;  and  afl  the  proclamations  having 
been  made  that  could  be  made  before  that  time ;  becaufe  it  was  clear 
that  it  was  a  fine  of  one  fort  or  another ;  and  there  was  no  pretence  to 
£aj  that  the  fine  was  void.     And  if  not  void,  )dl  the  Court  were  of  opi. 
moo,  that  when  a  perfon  in  pofieffion  levies  a  fine  of  any  fort,  the 
parties  out  of  poffeffiMi  cannot  nuuntain  an  ejedment  without  an  a&ual 
entry.     Lord  /Cenyon  aMb,  in  Compere  v.  Hlchp  7  Term  Rep*  73^*  • 
obferved,  that  in  Berrlngton  v.  Paribur^^  as  reported  in  /Indrewi^ 
136.  Lord  Hardwlcke  faid  that  in  the  cafe  of  a  fine,  the  party  had  no 
title  before  entry,  not  on  account  of  the  fiat.  ofVi.  7,,  but  on  account 
of  the  puifiance  of  a  fine  at  common  law.    On  the  other  hand^  the       [  20  ] 
necefilty  of  an  entry,  before  ejedment  brought,  to  avoid  a  fine,  feems 
20  other  cafes,  prior  to  thofe,  to  have  been  put  upon  the  ground 
of  the  ftat.  of  H.  7.  in  relation  to  a  fine  with  proclamations ;  as  in 
LttiterefsciLfey  Moor,  450.)  and  in  jimfdeley\Q9Xt^  it,  457.  where  it 
is  (aid  that  the  ftatute  is  to  be  conftrued  ilri6d]r,  being  made  for  the 
fecurity  of  titles.     Alfo  at  common  law  it  was  neccflary  to  enter  for  a 
condition  broken;  but  in  Little  v.  Heaton^  I  Salt.  259.  (which  was 
endearoured  to  be  difiinguifhed  from  the  cafe  in  Wdies)  an  entry  was 
held  not  to  be  neceflary  before  the  bringing  of  the  ejeftment.     And  the 
opinion  of  Lord  C.  J.  Hale  was  referred  to,  who  in  an  cjedment  tried 
before  him  at  the  aflizes  in  Bucks  had  held  that  the  confeffion  of  leafe, 
entry,  and  oufter,  was  fufficient :  in  which  opinion  all  the  Judges  af- 
terwards concurred  with  him  upon  a  cafe  referved.     And  fabfequent 
refolutions  to  the  fame  efi'c£l  were  alfo  referred  to.     It  is  true  tliat  the 
confeiSon  of  leafe,  entry,  and  ouder,  as  was  obferved  by  Lord  C.J. 
WUleif  is,  as  to  the  entry ^  a  confeffion  of  the  entry  of  the  leffee,  and 
not  of  the  leflbr,  in  ejed^ment :  but  it  mud  alfo  be  recollefled  that  by 
the  ancient  praAice,  to»  fuperfede  which  the  rule  for  confcffing  leafe, 
entry,  and  oufter  was  made  in  the  time  of  Lord  C.  J.  Rolle^  {Runnings 
$0M  on  EjeAment,  14.)  leafes  to  try  title  in  eje6lment  were  afluaUy 
ftaled  and  delivered  on  the  land  itfelf ;  and  confcquently  thelelTor  muft 
have  entered  upon  it  before,  in  aflertion  of  his  title  :  becanfe ,  fay  the 
books,  it  was  maintenance  in  any  one  who  was  out  of  pofiefTion  to 
convey  to  another.     And  indeed  where  the  rightful  owner  was  diffeifed 
there  might  be  fome  rifle  of  his  failing  in  his  eje£tment,  if  he  had  merely 
entered  and  afterwards  executed  a  leafe  off  the  land  ;  for  the  dilTeifee 
continuing  in, ,  or  immediately  after   regaining  pofTefllion,  would  have 
operated  as  a  new  difFeifmi  and  confcquently  as  a  re-difleifin  of  the 
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lefibr  at  the  time  of  executing  the  leafe.  Then  there  is  nothing  in  t(i# 
flat.  18  Ed.  1.^.4*  de  modo  levandi  fineSy  which  requires  that  a« 
entry  (hall  be  made  on  the  land  in  order  to  aToid  the  fine  \  though  it 
concluded  thofc  who  had  right  if  they  made  not  their  claim  of  their 
a£Uon  within  a  year  and  a  day /iir  la  pie  ;  that  is,  upon  the  foot  of  tie 
fine  ;  and  not  By  the  country,  as  it  is  tranflated  in  Runnington's  edition 
of  the  Statutes,  and  other  books ;  as  if  it  had  been  written  pays  in- 
ftead  o£p:e.  Vide  2  Blac.  Rep,  994.  But  Lord  Coke  fecms  to  con- 
fider  the  ftat.  oiEd,  1.  ds  repealed  by  that  oi  H.  f.  fo  far  as  to  render 
an  entry  of  the.party's  claim  at  the  foot  of  the  ^ne  unavailable  at  thit 
day.*  Certainly  it  mud  be  unaTailable  again  ft  a  fine  levied  with  pro*  . 
clamations  accoi-ding  to  the  latter  ftatute.  And  f.nce  the  ftat.  21  Jac* 
I,  c.  1 6.  the  party  having  a  right  of  entry  has  20  years  within  which 
to  make  his  entry  after  his  right  accrues :  but  by  ftat.  4  Ann^  e.  16. 
yi  16.  no  claim  or  entry  on  lands  (hall  be  of  any  force  or  efFe6l  to  avoid 
any  fine  levied  nvitb  proclamation's  or  (hall  be  a  fufficient  entry  or  claim 
within  thejlatute  of  James  i.  unlefs  an  a^ion  (hall  be  thereupon  com- 
menced within  one  year  after,  &c.  and  profecuted  with  effeft.  Upon 
the  whole  it  feems  now  that  for  ever}'  purpofe,  except  that  of  avoid- 
ing a  fine  with  proclamation s^  in  which  cafe  the  ftat.  of  H*  7.  requires 
an  entry^  the  bringing  of  an  eje£lment  will  ferve  the  fame  purpofe  ;  and 
indeed,  if  the  good  fenfe  of  the  thing  is  to  be  regarded,  it  feems  better 
adapted  to  anfwer  any  ufcful  purpofe  for  which  an  afiual  entry  on  the 
land  was  originally  required,  or  can  at  this  day  be  made.  But  if  the 
confedion  of  the  leafe  made  by  the  leffor  in  eje£lment  be  evidence  of  an 
admiffion  on  the  part  of  the  defendant,  that  the  le(ror  had  made  ao 
aftual  e'ntry  on  the  land  before  or  at  the  time  of  making  the  leafe,  in 
order  to  enable  liim  lawfully  to  make  it ;  it  (hodd  feem,  while  the 
matter  was  res  integra,  that  the  fame  evidence  might  have  been  applied 
to  a  fine  levied  with  proclamations  under  the  ftatute  of  H.  7.  without 
doin^  violence  to  the  words  of  that  ftatute. 
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DoNOVAN,  Affignee  of  Kennett,  an  Infolvent  Debtor,  Tuefday^ 
againfi  Duff,  Affignee  of  the  fame  Kennet*  under  a  ^'w-  »oth. 
Commiflion  of  Bankrupt. 

THIS  wai  an  adion  for  money  had  and  received  by  the  dc-  Neither  the 
fchdant  to  the  plaintiff's  ufcj  the  proceeds  of  property  Jn"^"£^^ 
belonging  to  the  bankrupt  which  had  been  difpofed  of  by  his  claimingfrom 
affignee  under  the  commiffion.      The  bankrupt  had  no  cer-  himbyaffign- 
tificate.     The  plaintiff  became  a  creditor  of  his  after  the  com-  '^^^^  ^^^^X^ 
miffion  fued  out,  and  fubfequently  took  an  aOignthent  of  his  commiffion  of 
eSe£l8  under  the  laft  infolvent  debtors'  ^0i :  and  after  the  bank-  bankrupt, 
rupt  had  made  application  to  the  Great  Seal  to  fuperfcde  the  ft^all  be  per- 
commiflion,  (on  which  an  iffue  was  direftcd  to  try  the  validity  ^^q^  ^^  jj^^ 
of  it,  *  but  on  which  no  further  proceeding  was  had  5)  the  plain-  to  queftion 
riff  now  brought  this  adion  1  and  in  anfwer  to  the  defendant's  '^^  validity 
proof  of  a  petitioning  creditor's  debt,  an  a£k  of  bankruptcy,  and  ®  -^^  ^^^* 
the  commiffion  regularly  fued  out  thereupon  under  which  he  recover  from 
was  chofen  affignee,  the  plaintiff  trailed  the  bankrupt  to  prove  affigneesthe 
an  z£k  of  bankruptcy  ptior  to  the  petitioning  creditor's  debt,  in  ^l^^'^Z      ^ 
order  to  invalidate  the  commiffion  ;  and  alfo  offered  proof  of  a  taken  under 
good  petitioning  creditor's  debt  exiding  at  the  time  of  fuch  prior  it,  by  proving 
ad  of  bankruptcy,  whereon  a  new  commiffion  might  be  fued  an  adof bank- 
out.     But  Lord  ElUnhnrough  was  of  opinion,  at  the  trial  at  the  j^j^^^^  ^y  ^^ 
laft  Gttings  at  We/bninfier^  that  it  was  not  competent  for  the  bankrupt 
bankrupt  himfelf,  or  any  perfon  (landing  in  his  fituation,  lik^  prior  to  the 
tlic  plaintiff,  to  controvert  tlie  claim  of  his  affignees  under  a  Editor's 
commiffion  regularly  fued  out,  by  (hewing  a  prior  ad  of  bank-  debt; though 
Tuptcy ;  however  fuch  a  defence  might  be  fet  up  by  a  debtor  of  it  be  alfo 

the  bankrupt  refiftinr;  a  claim  made  by  the  afiignces  under  the  ^^^  ^"**' 

,  ,  there  was  a 

commiffion  again  (I  him  j  as  it  opened  a  great  door  to  fraud  j  fufficient  pe« 

and  there  was  another  and  n-ore  proper  method  pointed  out  titioning  ere* 

by  the  ftatutcs  for  the  bankrupt  to  obtain  redrcfs,  by  applic-ition  ditor'sdebt 

to  the  Great  Seal  to  fupcrfede  a  commiffion  improperly  iffued  time  of  fuch 

againft  him.     The  defendant  therefore  obtained  a  verdift.  prior  aft  of 

Afarfjat  now  moved  for  a  new  trial,  and  referred  to  the  clafs  l^y^kruptcy, 

of  cafes  where  commiffions  of  bankrupt  have  been  con(idered  to  bettc  00 

be  nugatory^  on  trials  at  nifi  prius,  upon  proof  of  a  prior  aS  miffion  might 

of  bankruptcy,  and  a  fufficient  petitioning  creditor's  debt  at  the  J^^^«  b  *»n 

Vol.  IX.  C  time  Tr*""^'  ^ 
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1807.        time  whereon  to  fupport  a  commiffion.    Doe  v.  Botticot  (a)>  Toms 
^  Y»  Mytton  [b\  •  and  Bingley  v.  Maddifon  (r).     And  if  a  debtor  of 

iiftffiiy?       the  bankrupt  may  obje£i  to  the  claim  of  the  ai&gtiees  fuing  for 
Duff.       the  property  of  the  bankrupti  on  account  of  proving  an  aft  of 
.*  [  23   3    bankruptcy  prior  to  the  petitioning  creditor's  debt,  there  feems 
no  reafon  for  precluding  the  bankrupt  himfclf,  or  any  perfon 
claiming  from  him  fubfequent  to  the  commiffion,  from  aTatling 
himfelf  of  the  fame  objedlion.    The  objeftion  goes  to  the  validity 
of  any  debt  contrafted  after  an  aft  of  bankruptcy,  as  proveable 
under  a  commiiEon  founded  upon  fuch  aft  of  bankruptcy :  and 
this  is  Supported  by  fevera)  afts  pafied  to  make  debts  of  a  certain 
defcription  fo  proveabk :  as  the  ftat.  7  G.  i«  r.  3 1.  making  bills, 
&c«  payable  at  a  future  day,  proveable  under  a  commiffion  fued 
out  on  a  prior  aft  of  bankruptcy :  the  ftat.  5  G.  l.  c,  30./.  2a. 
enabling  fuch  bills,  &c.  to  be  a  fuflkient  petitioning  creditor's 
d^bt :  and  laftiy,  the  ftat.  46  G.  3.  c  135.,  which  enables  bona 
fide  creditors,  without  notice,  to  prove  their  debts  under  any 
CQmmiffion  ^of  bankrupt,  notwitbftanding  any  prior  fecret  aft 
of  bankruptcy*     £Lord  EUenhrougb  C.  J.    The  exifting  com* 
miffion  can  only  be  cut  down  by  ihewing  tliat  another  better 
commiffion  may  be  taken  out^  and  that  can  only  be  done  by 
Ihewing  not  only  an  aft  of  bankruptcy  antecedent  to  the  prefent 
petitioning  credltorV  debt,  but  alfo  a  fufficicnt  petitioning  ere* 
ditof's  debt  exifting  at  the  time  of  fuch  prior  aft  of  bankruptcy.] 
That  was  (hewn.      [Lord  Eilenborougb  C.  J.      Still,  the  only 
eficft  of  that  was  to  fhew  xiutfome  other perfin^  as  aflignec  under 
a  commiffion  to  be  fued  out  upon  fuch  prior  aft  of  bankruptcy, 
would  have  a  better  title  than  the  defendant:  but  it  does  not  prove 
that  the  piaifitjf  hzs  a  better  right.]     In  the  meantime,  and 
r  24  3      imtil  another  valid  commiffion  was  fued  out,  the  right  to  the 
property  would  be  in  the  plaintiff  by  affignment  from  the 
bankrupt. 

Lord  EllenboroCGH  C.  J.  That  brings  it  to  the  original 
queftion  again>  whether  Kennett  himfelf  could  have  maintained 
.this  aftion  againft  his  affignee  under  the  commiffion  of  bank* 
rupt,  by  evidence  that  he  had  committed  a  prior  aft  of  bank* 
ruptcy ;  for  his  affignee  fubfequent  to  the  commiffion  cannot  be 

{a)  t  Ejp.  N.  P.  Caf,  59J.  {h)  2  Sira.  744.     ' 

(0  B.  R.  Mich.  1783,  Co.  Banit.  Lam,  ch.  a. 
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lA  a  better  fituatioa  than  bimfelt     I  know  of  no  inftancc  whprc       1 807. 

fuch  proof  has  been  admitted  on  the  'part  of  the  bankrupt  and  for        ^ 

his  benefit  againft  ^c  affiances  under  the  commiflion ;  but  I  ag^lj*' 
know  th^t  in  a  cafe  before  Loird  j[,0ifghiorw^b  when  Chief  Dw*r-. 
jaftice  of  the  Common  Pleas,  he  refufcd  to  permit  a  bankrupt, 
in  an  adton  againft  his  own  affi|jnces  under  the  commiffion,  to 
proTc  a  prior  a£k  of  bankruptcy,  iii  order  ;o  defeat  the  title  of  the 
aflignees:  and  indeed  it  would  be  pregnant  with  enormous 
miTchief  to  fuffcr  it.  If  the  bankrupt  be  aggrieved  by  the  com- 
iaoSOoa  (aed  out  againft  himj  he  may  apply  to  the  Great  Seal 
for  relief,  which  the  ftatutes  hafre  authorized  tfee  Lord  Chan- 
cellor to  admlnifter.  But  here  we  have  it  admitted  that  fuch 
an  application  has  been  nUde :  and  not  fucceeding  there,  it  is 
now  attempted  to  queftiouxthe  commiflion  in  this  collateral 
obje&ionable  (hape;  after  the  bankrupt  himfelf  has  ac<}uiefced  in 
iti  and  after  an  in  efie^ttal  attetbpt  to  impeach  it  dire£lly  before 
the  proper  tribunal.  . 

Lawrsmcb  J.  If  this  wcte  permitted  to  be  dpncj  it  would 
place  every  adsgnee  of  a  bankrupt  in  a  dreadfiil  Gtuatipn.  Foe 
khen,  after  a  con^miffion  had  been  fued  out  upon  a  clear;  a£l  of 
bankruptcy  proved,  to  which  the  bankrupt  fubmitted,  without 
^iieftion,  at  the  time ;  and  after  his  property  had  been  poUefiLed  [  i J  j 
land  diflributed  under  that  commiflion  ;  it  would  be  in  the  power 
of  the  bankruptf  if  it  were  coriipetcnt  10  hiijn  to  adduce  fuch 
evidence,  by  bringing  an  a£lion  for  money  had  arid  received 
againft  his  aflignees,  and  proving  a  fecrct  zSt  of  bankruptcy 
prior  to  the  petitioning  creditor's  debt,  to  recover  from  bU 
affignees  the  whole  amount  of  his  property  after  diftribution. 

The  other  Judges  concurred  iri  refufing  the  Rulc^ 
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the  King  agait^  Sweet.  »>«,*/*», 

'  ^        ^        '      ,    .  Nov,  nth. 

AN  order  of  filiation,  made  at  the  quarter  fcffions  for  the  j^  a„  order 
county  of  Surry,  ftated  that  of  filiation 

and  maintcw 
mnce  the  juftices  have  no  power  by  the  ftat.  x8  ERx.  c.  ).  to  direft  the  defendant  to 
pay  the  cofts  of  the  panlh  in  obtaining  the  order :  but  having  in  fuch  order  feparated 
the  fum  to  be  paid  tor  maintenance^  and  the  fum  to  be  paid  for  coftp,  the  order  was 
qoalhed  as  to  the  latter,  and  confirmed  as  to  the  rplt  of  it. 

C  a  «  WhiPiM 
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^'  trhereas  it  appears  to  this  Ceurt^  as  well  on  the  complaint 
oF  the  churchwardens  and  overfeers  of  the  poor  of  the  pari(h  pf 
^ainfi^    Sflr///f  Mary^  Newington,  in  the  county  of  Surry,  as  on  the  oath 
SwiiT.      oi  Elizabeth  Kenrici,  fingk  woman,  that  (he  the  faid  E,  K.  on 
t3th  May  1805  was  delivered  of  a  male  baftard  child  in  the  faid 
parifh  of  Newington,  and  that  the  faid  child  is  now  chargeable 
to  the  faid  pari(h  and  likely  fo  to  continue :  and  further,  that 
otie  Jefipb  Sweet  did  beget  the  faid  child,  &c.     And  whereas 
the  faid  y,  S.  hath  been  duly  fummoned  to  be  and  appear  before 
diis  Court,  and  hath  been  now  heard,  &c.  but  no  fufficient 
caufe  hath  been  (hewn  why  he  fliould  not  be  adjudged  the  re- 
puted father  of  the  faid  child:  now  (upon  hearing  counfel  on 
both  fides,  examination  of  witncflfes  upon  oadi,  and  the  premi(es 
fiilly  conGdered,)  it  is  adjudged  by  this  Coiirt  that  the  faid  y. 
Sweet  is  the  reputed  father  of  the  faid  child-:  and  it  is  ordered, 
L  26  2      ^^  ^^'^  ^^^  ^^  better  relief  of  the  faid  parilh  of  Newington  as  for 
the  fuftentation  of  the  faid  child,  that  the  faid  y.  S.  (hall  and  do 
forthwith  upon  notice  of  this  ordex  pay  or  caufe  to  be  paid  to  the 
churchVardens,  &c.  of  Newington,  &c.  1 1/.  6s.  6d.  for  and  to- 
wards the  lying  inof  the  faid  Elizabeth Kenrick^znA  the  maintenance 
of  the  faid  child  to  the  time  of  making  this  order ;  and  the  further 
fum  of  1 7\.for  the  co^s  of  the  faid  pari/b  in  and  about  the  obtaining 
tf this  order.     And  it  is  further  ordered,  that  the  faid  y,  S.  (hail 
likewife  pay  to  the  churchwardens,  &c.  of  Newington,  &c.  3/.  6d. 
.   weekly,  &c.  during  fo  long  time  as  the  faid  child  (hall  be  charge- 
able to  the  faid  parilh  of  Newington.^* 

Two  objedions  were  made  to  this  order;  ift,  that  there 
was  no  fufficient  adjudication  of  the  birth  of  the  baftard  child 
in  the  pari(h  of  Newington,  but  only  a  recital  of  that  tzfk,  idly. 
That  the  Se(rions  had  no  jurifdi&ion  to  award  the  payment  of 
cods. 

Garrow  (hewed  cau(c  in  fupport  of  the  order.  As  to  the  firft 
obje£lion  ;  it  is  fufficient  that  the  fa£t  of  the  baftard's  birth  in 
the  parilh  is  recited  by  the  juftices  as  appearing  to  them  upon 
the  complaint  of  the  pari(h  officers  and  upon  oath  ;  and  unlefg 
that  were  proved  the  juftices  could  not  have  made  the  order  on 
the  defendant  as  the  putative  father.  Rex  v.  Gravefend  {a),  and 
Rex  V.  Mortfvia  (^),  are  in  point.     And  the  fame  conftrudtion 

(a)  S.  15  G.  2.  MS.  I  Conft^s  Bote,  MT.pl  595. 
\b)  Ib.pLsg^. 

wat 
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was  made  in  lUx  v.  Fox  Tr.  ap  &  30  C    a.,  cited  by  Lord 

Kimyon  from  bis  own  MS.  in  Rex.  v.  Prke  {a)  \  both  of  which 

orders  were  in  the  fame  form,  in  this  rcfpcfk,  as  the  prcfcnt.  '^^  '^'*® 

The  cafe  of  The  King  v.  M^rawa  fumiOies  *  an  anfwct  to  the      Sw^rr. 

fecond  objeAion  alfo  i  lor  there  a  fum  in  grofs  adjudged  to  be    •  £  27  J 

paid  «  for  the  maintenance  of  the  chiid  and  other  incident  cb^rgu 

and  exfence/*  was  held  weii :  and  as  the  cofis  which  the  parifli 

are  put  to  in  fccuring  the  reputed  father  and  obtaizung  the  order 

sgainft  him  would  fail  under  that  general  defcription,  there  can 

be  no  objedion  in  ftating  the  charge  for  cffti  in  thp  order.   The 

cafe  of  Tie  King  v.  Skina  {i)  may  be  cited  as  an  authority  the 

other  way  (  but  that  only  goes  the  length  of  (hewing  that  the 

Sefliohs  cannot  delegate  to  the  clerk  of  the  peace  the  power  of 

Using  the  amount  of  the  cods  awarded  by  them.     And  Rex  r. 

Ne^  (r)  is  an  exprefs  authority  that  the  Cpurt  have  a  power  of 

awarding  colts  upon  an  order  of  filiation ;  fupported  as  the  re* 

port  is  by  the  original  order  for  cods  made  in  that  cafe  (i). 

(a)  6TermRep.i^9,     (3)  JS.  15 G. 2.  MS. i  Can/fi ^0//i  421. //.55a. 

ic)  I  Fenir.  37. 

Id)  Die  Feneru  prox.  poft.  15.  SanS^tTrlnhatii^  anno  ai°  Car,  adi 
ftegis. 

NoETHTusH      1      Ordinatum  eft  quod  defendetm  xnyeniat  feeuritatem 
Rex  /  pi'o  manutenentia  fpurii  per  ipfum  nupergeniti  fuper 

V.  I  corpus  ER^ahethe  Barrett  /  et  fimiliter  pro  iodemni. 

BsNj.  Nelson.  J  ficationeparochianoramdeOr/MincomitatuprsediQo 
ab  eodem  fpurio.  £t  quod  idem  defendensfoWit  omnia  cn/tagiatXex^Y^ikbL 
quae  iidem  parochiaoi  expehderunt  in  et  circa  manutenentiam  prsdidt 
fpurii,  et  praedi^tx  EiitcaBetia  Barrett  $  tempore  incubatioois  ejufd^m 
EU%abetb£.  Necnon  quod  idem  defendens  foWit  pra;di^  parochiao^ 
omnia  cufiagia  et  expenfa  quae  iidem  parochiani  expenderunt  inet  eirta 
difenfionem  et profecutlonem  ordin'u  per  jufticios  pacis  comitattts  pnedtdi 
faAi  verfus  defendentem  pro  manutenentia  prsedidti  fpurii  a  tempore  quo 
ordo  ilia  fie  fada  fuit.  £t  quod  Thomas  Fanjhaw  Milei  interim  attenda- 
tar  cum  comptis  cuftagionim  et  expeoforum  praedi^nim  parochiano* 
rum  fie  (ut  prefertur)  expofitorum,  et  quod  idem  Thomat  Fan/haw 
certificahit  curix  hie  fuperinde. 

Ex  motipnt  Mr'  Lovellf 

Per  Cur. 


C  3  .  Laxt'fig 
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1S07.  LawiSi  in  fnpport  of  the  firft  obje&ion,  refeired  to  Rnf  t.  C^ 


The  Km  • 


dwgton{a)  as  in  poinr.  that  the  order  (boaM  ftate  that  the  baftard 
^J^nfi^  was  born  in  the^panfli  to  which  the  rcHcf  was  ordered  ;  which 
Sw«iT»  ^^8  not  deed  in  RexY.  Gravefind^  and  Rex  v.  Moravia*  plic 
Court  obfeWed,  that  it  did  not  appear  in  that  cafe  what  the  forth 
of  the  order  was  :  the  fad  might  no  where  have  appeared  in 
the  order.]  In  Rex  r.  ButeHer  ({),  where  the  order  ran  \  «*  Wt 
jf.and  JBL>  two  juftices,  ^c.  redding  within  the  fimits  wheire 
tlie  )>ari(h  church  is,  vntbin  wbktf  pari/b  fie  child  was  hrh^  do,**. 
2cc.  ;  It  was  held  not  to  be  a  fufficient  aTcrment  that  the  child 
was  born  in  the  parifh  to  which  the  relief  was  ordered.  [Pa- 
Curiam.  The  objeQion  there  was  of  another  fort,  viz.  that  il 
did  not  appear  that  the  pariQi.  ordered  to  be  relieved  was  the 
fame  parifli  wlierr  thr  child  was  born.]  Secondljr,  The  Seffions 
liave  no  jurifdif^ion  to  award  cofts  in  any  cafe  except  by  lilititte  ; 
_  and  none  of  the  ftatutes  (r)  touching  baftards  give  the  jufticet 
fach  a  power.  In  Rex  v.  Moravia^  the  objeAion  was  to  the 
generality  of  the  charges  and  expencea  as  incident,  not  to  the 
Obtaining  the  order  of  filiation,  but  fo  the  maintenance  of  the 
cbildf  of  which  the  cofts  of  obtaining  the  order  could  form  no 
part :  and  even  that  did  not  pafs  without  great  doubt.  And  the 
erier  for  cofts  referred  to  in  Tfie  King  v.  Neljon  was  an  order  of 
fSis  Courts  and  not  of  the  Seffions ;  which  was  probably  made! 
.upon  the  particular  circumftances  of  the  cafe  attending  the  re- 
moving of  the  orders  by  certiorari }  and  refts  altogether  upon 
the  general  difcrctionary  power  of  the  Court  in  all  cafes  where 
t  29  3  an  improper  ufc  is  made  of  their  procefs.  And  the  cafe  of  The. 
King  V.  Skinn  is  an  authority,  as  f^r  as  it  goes,  to  fl^cw  that  tho 
Seffions  have  no  power  to  award  cofts.  \(jrofe  J.  ftated,  that  he 
felt  a  difficulty  upon  the,  words  of  the  ftat.  18  Eliz.  c.  3*/  2. 
which  dircfls  the  j^fticcs  to  "  take  order,  aiswell  for  the  ponifli- 
ment  of  the  mother  and  reputed  father  of  fuch  baftard  child,  as 
alfo  for  the  beUer  relief  of  every  (uch  ^ari/b  in  part  or  ifi  alL*V 
And  linlefi  the  nlagiftrates  below  had  a  power  of  dire£ling  the 
cofts  •f  obtaining  the  order  to  be  paid,  fo  far  from  the  pari(h 
being  relieved,  it  iQightin  fome  cafes  be  burthened  ftill  more 

(a)  E.g  Ann.  \  Conf^s  BoH,  434-  pi.  58 j.         (b)  i  Stra,  437. 
(r)  j8  ^/isn  c.  3.    7  Jac.  i.  r. 4.  *  3  Cat.  i.  c.  4.     13  k  14  Can  a, 
'^  'a.6  G.a.r.  31.  andi3  G.  3.^.  8a.  ... 

than 
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tban  before,]    The  lame  might  be  faid  in  the  cafe  of  other        i8o7- 
orders  made  by  juftices  of  the  peace ';   but  except  in  certain    ^,    _ 
c»fes  where  a  power  to  award  cofts  ia  exprefsly  givenj  it  nevct       arainfi 
was  confidered  that  fuch  a  power  was  incident  to  the  power  of      Swsit. 
making  the  order  for  the  relief  of  the  parties  aggriered.    There 
is  no  common  law  jurifdi&ion  eren  in  this  Court  to  give  cofts 
upon  procefs  i  but  it  is  given  by  different  ftatutes. 

Lb  Blanc  J.  obferved^  that  at  any  rate  Mr.  Lawes  could  only 
pray  that  fo  much  of  the  order  as  dire&ed  the  payment  of  the  iV. 
for  cofls  ihould  be  quaihed.  In  anfwer  to  which  he  fuggefted, 
that  the  order  being  one  and  entire  could  not  be  divided.  But 
the  learned  Judge  fald^  that  the  juftices  themfelves  had  feparated 
the  fums  in  their  order. 

.  Loid  Ellbnborough  C.  }.  The  firft  obje£lion  made  is^ 
that  there  is  no  adjudication  of  the  pariih  where  the  child  was 
bom  :  but  when  the  order  ftates^  that  whereas  it  appears  to  the 
juftices  on  the  oath  of  thd  mother  that  /be  was  delivered  of  the 
tbiU  in  the  parijb  of  Newington  \  we  muft  underftand  it  as  an  f  3^  1 
affirmative  propofitiqn  by  the  juftices  that  the  fad  was  fwom  to 
by  the  mother  before  them»  and  that  they  find  it  to  be  true  y 
for  they  proceed  upon  that  ground  to  adjudicate  that  the  defend- 
ant is  the  reputed  father^  and  that  for  the  better  relief  of  that 
pariih  he  (hall  pay  fuch  and  fuch  fums :  and  by  the  fiatute^  giv- 
ing relief  in  this  cafe^  the  reputed  father  is  only  bound  to  pay 
fuch  relief  to  the  parifli  in  which  the  baftard  child  is  bom.  And 
there  is  no  cafe  where  an  order  in  this  form  has  ever  been  held 
to  be  bad  ;  for  in  The  King  v.  Butcher^  which  was  fuppofed  ta 
come  neareft  to  this,  the  ambiguity  was  of  another  fort.  Se- 
^ndly^  it  is  objeded  that  tliere  is  no  exprefs  power  given  by  any 
of  the  ftatutes  to  the  juftices  to  award  cofis  in  this  matter  \  and 
that,  without  that,  they  have  no  fuch  pow^r.  The  only  words 
of  the  ftat.  1 8  £/rz.  relied  on  are,  that  the  order  is  to  be  made 
for  the  better  relief  qf  the  pariih  %  which  it  is  faid,  cannot 
cfie&ually  be  relieved,  without  fuch  a  power.  But  there  does, 
not  appear  to  be  any  fnftance  from  the  pafTing  of  the  ftatute  to. 
the  prefent  time  when  the  juftices  have  awarded  cofts  :  the  only 
cafe  which  has  been  found  feeming  at  all  to  bear  the  other  way 
is  that  of  The  King  v.  Nelfon :  but  upon  looking  into  it  more 
accurately,  it  appears  that  the  award  of  the  cofis  there  to  be 
paid  was  by  the  order  of  this  Court  upon  the  removal  of  the 
original  order  by  certiorari ;  and  thofe  it  is  evident  were  ccrfts^ 

C  4  tecurredv 
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lioj.        incurred  fubfequent  to  the  making  of  the  original  order,  dj  the 
-        very  terms  of  it.     Under  what  particular  circumftances   thofe 

azainfi       cofts  were  awarded  does  not  appear,  as  there  is  no  recital  of  the 

SwEiT.  matter  in  the  order  itfelf.  The  cafe  of  He  King  v.  Skifin  may 
indeed  be  open  to  the  anfwer  which  has  been  given,  that  at  anjr 
rate  the  Seifions  could  not  delegate  the  power  of  taxing  the 

[313  cofts  :  otherwife  it  would  bear  againft  the  power  contended  for* 
-  in  Tie  King  ▼.  Moravia  the  queftion  turned  on  the  generality  of 
the  award  of  "  incident  charges  and  expences :"  but  the  charges 
and  expences  there  meant  were  fuch  as  were  incident  to  tie 
,  maintenance  oftieciild.  There  is  therefore  no  cafe  which  enables 
us  to  put  the  conftru£kion  contended  for  on  the  words  of  the 
ftatute  of  EUxabsth^  as  giving  the  juftices  authority  to  award 
cofts  in  this  cafe.  Then  let  us  look  to  the  rcafon  and  view  of 
the  ftatute  itfelf  to  fee  if  fuch  muft  have  been  the  intention  of 
^he  Legiflature  \  for  it  might  not  be  too  late  even  now  to  put  a 
right  judicial  conftruSion  upon  it,  if  a  wrong  conftruflkion  ha4 
been  put  upon  it  by  ufagc.  But  there  is  nothing  appearing  in 
the  ftatute  which  ncceffarily  requires  fuch  a  power  to  be  given 
to  the  juftices  :  the  mifchicfs  recited  are  the  charges  of  keeping 
the  baftard  children,  and  the  evil  example  of  others  \  for  each 
of  which  a  particular  remedy  is  given  ;  the  one  by  making  an 
order  for  the  charges  already  incurred  by  the  parifli  on  account 
of  the  child,  and  for  its  future  maintenance )  the  other  by  the 
punifliment  of  the  lewd  mother  and  reputed  father.  There- 
fore neither  in  eVprefs  terms,  nor  by  fair  inference  is  there  any 
power  gi^en  to  the  juftices  to  order  the  cofts  of  obtaining  the 
order  to  be  paid  by  the  defendant :  the  order  therefore  is  bad 
pro  tanto  j  but  it  is  good  for  the  reft,  as  the  juftices  have  diftin- 
guiftied  how  much  was  given  for  maintenance,  and  how  much 
for  cofts.  And  this  very  cafe  ihews  the  inconvenience  which 
would  arife  from  extending  the  power  of  the  juftices  in  this  re- 
fpeS  5  for  much  additional  expcnce  has  been  incurred  by  going 
to  the  Seffions  to  get  an  original  order  of  filiation,  inftead  of 
applying  to  two  magiftrates  near  at  hand. 

C  52  3  pROSEj.     I  ftill  feel  a  difficulty  in  faying  that  the  juftices 

may  not  dired  the  defendant  to  pay  the  cofts  of  the  parifli  ob-^ 
taining  the  order.  It  is  true  that  the  expences  may  be  improperly 
enhanced  by  going  in  the  firft  inftance  to  the  Quarter  Seffions^ 
inftead  of  applying  to  two  neighbouring  juftices,  where  th^t 
may  be  done  \  tut  of  that  tlie  juftices  will  judge  in  confidering 
•••  '  -  '  ^  the 
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'tfae  quantum  of  cofts.    But  as  the  Seflions  have  ah  originar        1807. 
jttrifdiAion  in  this  matter,  and  the  words  of  the  ftatute  of  Elizd^    tu  \c 
ietb  being,  that  the  juftices  (hall  take  order  ^^for  the  tetter  reli§f      againfi 
ff  itftrf  fucb  fariflt  in  part  or  in  ally*  and  this  being  a  remedial       Sw&it. 
law  i  it  did  appear  to  me  that  the  juftices  had  a  power  of  di- 
leAing  the  fair  and  neceflary  expences  of  the  pariih  in  obtaming 
i|he  relief  granted  to  be  paid  to  them  j  other  wife,  fo  far  from 
taking  order  for  tlseir  better  relief  in  part  or  in  all,  the  parifli  may 
in  fome  cafes  be  more  burthened  by  the  expence  of  obtaining 
the  order  than  by  the  maintenance  of  the  child.     However,  as 
my  Lord  and  my  Brothers  have  no  doubt  upon  the  fubje^,  it 
muft  be  prefumed  that  tb^^y  have  put  the  right  conftru£^ion  on 
the  ftatute. 

Laweencb  J*  I  agree  with  my  Lord  in  the  conftru£lion  he 
has  put  upon  the  ftature  of  Elizabeth :  it  recites  two  mifchiefs  » 
the  oncj  that  the  baftards  are  left  to  be  kept  at  the  charges  of 
the  panth  where  they  are  bom  ;  the  other,  the  evil  example  and 
encouragement  of  lewd  life :  and  it  dire£l«  that  the  juftices 
fliall  take  order  as  well  for  the  punifliment  of  the  parents,  as 
alfo  for  the  better  relief  iA  the  pariih.  Now  thefe  latter  wordft 
being  general,  we  muft  colle£k  what  relief  the  Legiflature  in- 
tended by  adverting  to  the  mifchief  before  recited,  which  was  [  33  3 
that  the  pariih  was  left  borthened  with  the  charges  of  keeping 
the  child  :  this  cannot  include  the  cofts  to  be  afterwards  incurred 
in  obtaining  the  order  of  filiation  and  maintenance.  But  if 
the  words  were  more  doubtful  than  they  are  }  yet  after  fo  great 
a  lapfe  of  time  fince  the  pailing  of  the  a£l,  without  any  cafe 
having  put  fo  es^tendcd  a  conftruAion  pn  the  words  in  queftion, 
and  cofts  not  having  till  now  ever  been  ordered  to  be  paid  by  the 
juftices ;  it  would  be  going  too  far  at  this  time  of  day  to  fay 
that  they  have  the  power  of  awarding  cofts.  With  rcfpefl  to 
the  cafe  of  The  King  y.  Nelfon^  it  is  clear  that  the  cofts  there 
fpoken  of  meant  the  cofts  inc\irrred  in  this  court :  the  report 
in  Ventris  points  to  the  cofts  of  fuing  out  the  certiorari.  This 
Court  has  no  original  jurifdi&ion  to  make  an  order  of  filiation  : 
they  could  only  quaih  or  confirm  the  order  of  the  juftices 
below.  But  if  they  confirmed  the  order,  and  thought  that  it 
had  been  vezatioufly  removed  hither  by  certiorari,  they  might 
very  well  ord^r  the  defendant  to  pay  the  cofts  incurred  in  this 
^ourt. 


The  Kino 
agmnjt 
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l8o^  Ls  Blanc}.    This  js  a  new  attempt  to  give  the  jufticcs 

below  a  power  of  awarding  coftt  in  tlus  cafe,  which  they  never 
exercifed  beforei  and  in  my  opinion  never  had  under  the  ftatute 
of  Elizabeth*  The  power  conferred  on  the  jufticeaof  giving 
relief  to  the  burthened  pariih,  in  part  or  in  all|  muft  be.^  con- 
fined to  relief  againft  the  mifchief  before  recited^  that  of  main- 
taining the  child  bom  in  fuch  pariih,  and  cannot  be  applied  t^ 
the  fubfequent  expence  of  procuring  an  order  of  filiation  and 
maintenance.  And  this  I  think  would  be  the  proper  conflr ac- 
tion of  the  wordS)  even  if  they  were  found  in  a  recent  z£k  of 

(  34  3  parliament,  which  was  now  to  have  a  conftrudion  put  upon  it 
for  the  firft  time.  But  fuch  ic  appears  haa  always  been  confi« 
dered  to  be  the  true  couftru£lion  of  the  a£^  :  and  a  ftrong  argu- 
ment is  to  be  drawn  from  the  cafe  of  The  King  v.  Mjn^avia^ 
where  the  very  ground  on  which  the  Court  confirqaed  the  order 
for  the  payment  of  a  grofs  fum,  <<  for  the  maintenance  of  the 
child  and  other  incident  charges  and  expences/'  was  becaufe  they» 
confid^red  thofe  other  incident  charges  and  expences  as  confined 
to  charges  and  expences  attending  the  maintenance  of  the  cluld : 
confidering  that^  unleft  fo  confined^  the  order  would  have  beeix 
bad.  So  much,  therefore^  of  the  order  as  dire£)s  the  payment 
of  cofts  muft  be  quaflied  s  but  it  muft  be  conirmed  for  the  reftx 
the  order  itfelf  having  feparated  the  fums  to  be  paid^ 

Order  quaflied  as  to  the 
payment  of  the  cofts^ 
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T1M8ON  aivi  Others  ag^infi  Merac  and  Another.        FWi^jr, 

Nov,  13th. 
fpHE  firft  fpccial  count  of  the  declaration  (lated,^  that  on  the  The  flat. 
"^    iftof  September   i8o6i   at  Lcrtdon,  &c.  a   difcourfe  took  ^sG.yc.ig^. 
place  between  the  plaintiffs  and  defendants,  concerning  the  pur-    n'^jlj*!2°** 
chafej  fale,  and  (hipment  of  250  puncheons  of  brandy  for  the  king  by  order 
plaintiffs  by  Meflrs.  Gordon  and  Company,  then  bein^  in  parts  in  council  to 
beyond  Ac  fcas  -,  but  the  plaintifi.  not  being  fatisficd  with  the  ^^"^^  n^'lT 
refponfibility   of  Gordon  and  Co.,  it  was  agreed  between  the  Certain  iroods, 
plaintiffs  and  defendants,  that  the  latter  (hould  guarantie  to  the  being  Briti/t, 
ibnner  the  ihipment  of  the  brandy  on  their  account :  and  there-  o""  neutral 
upon,  in  confideration  of  the  premifes,  and  that  the  plaintiflbat  f"'^!^.^' 
the  defendants'  requeft  would  agree  that  Gordm  and  Co.  flunild  enemy's 
purchafe  for  them,  the  plaintiff,  and  that  they  would  buy  from  country,  in 
iSordon  and  Co.  the  brandy,  on  the  terms  and  conditions  after  neutral  iUpsj 
mentioned)  the  defendants  promifed  that  Gordon  and  Co«  fliouU  ^^^^  ^   ^^ 
purchafe  for  them  250  puncheons  of  Cogmae  brandy^  by  bills  of  and  B.f 
Exchange  to  be  drawn  for  the  fame  on  Q^tpment  of  fuch  brandies,  Briti/btvb' 
and  forwarding  indue  cdurfe  the  bill  of  lading  and  in  voices  thenof;  plain  tiffg\^|o|. 
the  {aid  brandies  to  be  purchafed  forthwith,  and  a  veflel  chartered  the  pHrchaie 
in  the  defendants'  names   at  a  ^  freight  agreed  upon  by  die  of  brandy 
plaintiffs,  viz*  for  the  purpofe  of  bringing  the  brandiea  from    £  ^^  • 
parts  beyond  the  feas  to  this  kingdom.  And  the  plaintiiis  averred  France  (an 

that  they  accepted  the  faid  agreement,  &c.  on  the  terms  and  enemy,  )tobe 

(hipped  from 
thence  in  a  neutral,  on  account  of  j1.  and  B. ;  which  contraft  was  made  in  ooniem* 
platlon  of  ohtalnlng  a  licence  for  that  purpofe  ;  which  hcence  was  accordingly  obtained 
Toon  afta*  the  maSiing  of  fuch  contra£k  and  before  it  was  begun  to  be  executed ;  is 
•  legal  contra6k,  aad  may  lawfully  be  guarantied  in  the  firft  inftanoe  by  C.  and  Z>. 
other  Briiijb  fubje^t^  ( the  defendants) .  And  after  fuch  licence  obtained  the  guarantees 
are  liable  in  damages  for  the  non-Oiipment  of  tl^  goods  by  the  houfe  in  France  on 
board  a  neutiral  fent  there  for  that  purpofe. 

'  Though  it  were  obje6^ed  to  the  licence  legalizing  fuch  trade,  that  it  was  noit  made 
out  to  A,  and  B,  by  name^  but  only  to  (7*  and  D.  and  other  Britifli  merchantt ;  and 
that  neither  C»  and  2>.  nor  even  Jl,  and  B*  had  any  property  in  the  goods ;  whereas 
the  licence  required  the  goods  to  be  imported  to  be  the  property  of  the  hid  perfons  or 
fomu  of  ihemr^xiA  until  (hipment  the  property  continued  in  the  houle  in  France* 
For  Blither  the  ad  of  parliament  nor  the  king's  licence  required  the  owners  of 
the  property  to  be  individualiy  named ;  and  even  if  the  licence  were  to  be  fo  con- 
firueo,  as  it  only  required  the  goods  imported  to  be  the  property  of  **  the  (aid  per- 
^  fons  or  fokie  of  them,  ae  may  befpecified  in  ibeir  hilh  of  hding ;"  and  as  no  billa 
of  lading  were  made  out,  which  night  have  been  made  in  *the  names  o^  (7.  and  />., 
and  if  fo,  would  have  conveyed  to  them  a  legal  or  fpecial  property  in  the  goods ; 
the  defendants  C.  and  D,  were  Skill  liable  to  anfwer  in  lamages  upon  their 
(Uarantie,  as  for  the  uon-pecfoimance  of  a  legal  coQtra£U  ^ 
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1867.        conditions  aforefaid  :  and  that  on  the  6th  of  SepHmber  iio6^  at 

^  London^  &c.  a  vcflcl  was  chartered  by  the  defendants  for  the 

^Mng       purpofe  of  bringing  home  the  faid  brandies :  which  veflcl  on 

I4eii4C«  ^^  ^^^^  of  September  failed  from  London  to  parts  beyond  the 
feas  for  that  purpofe^  and  on  the  1 7th  of  SepttnAer  arrived  at 
parts  beyond  the  feas  where  Gordon  and  Co.  were  to  (hip  the 
brandies  I  and  that  the  mafter  gave  notice  thereof  to  Gordon  and 
Co.j  and  requefted  them  to  (hip  the  brandies ;  and  that  the 
plaintiffs  were  always  willing  to  accept  and  pay  for  the  fame  : 
yet  that  the  defendants  did  not  perform  their  promife ;  nor  did 
they,  or  Gordon  and  Co.,  though  requefted,  purcbafe  for  the 
plaintiffb  fuch  brandy,  and  (hip  the  fame  \  but  refufed  and  ne- 
gleded  fo  to  do :  wherefore  the  veflcl  was  obliged  to  return  to 
this  kingdom  without  the  brandy  :  and  fuch  brandy  having  Gnce 
greatly  incregfed  in  value,  the  pIainti6Fs  have  thereby  loft  divert 
gains  m^hich  otherwife  would  have  accrued  to  them  from  thepei^ 
formance  of  the  defendants'  promife.  There  was  another 
fpecial  count  on  a  fimilar  agreement  and  guarantie  for  the  pur- 
chafe  and  fliipment  abroad,  by  Gordon  and  Co.,  of  50  puncheoot 
more,  in  addition  to  the  250  puncheons,  of  Cogniac  brandy  to 
be  fent  to  the  plaintiA  in  this  kingdom :  and  there  were  alfo  the 
common  money  counts*  The  defendants  pleaded  the  general 
iftiie ;  and  at  the  trial  at  GuUdbaU  a  verdi^  was  found  for  the 
plaintifis,  with  6000/.  damages,  fubjed  to  the  opinion  of  the 
Court  on  the  following  cafe. 

r  ..  -|  Previoufly  to  makipg  thecontraA  ftated  in  the  firft  count  it. 

was  in  the  contemplation  of  the  parties  that  Gordon  and  Co.,  then 
being  French  merchants  refiding  at  Pons  in  the  French  dominioBS» 
ihould  purcbafe  for  and  fell  to  the  plaintiffs  250  punclieons  of 
brandy,  to  bd  fliipped  by  Gordon  and  Co.  for  the  plaintiflSi> 
merchants  in  this  country  j  but  the  terms  on  which  the 
brandies  were  to  be  purchafed  were  firft  ftated  in  a  lettei^rt* 

^  ceived  from  the  defendants  in  the  following  words  \  *^  Meflrs. 

Tim/on f  JFrightVLui  Co.  London^  Sept.  ift,  1806.  Gent.  We 
engage  that  Mcflrs.  Gordon  and  Co.  of  Pons  fhall  puxchafc 
for  you  250  puncheons  of  good  and  genuine  Co^/ii^^ brandy 
not  exceeding  105  frartcs  p.  27  vclts,  firft  coft,  to  be  drawn 
for  the  fame  direft  at  three  ufances  on  (hipment,  and  forward* 
ing  in  due  courfe  the  bill  of  lading  and  invoices ;  the  brandies 
to  be  purchafed  forthwith,  and  a  veflcl  chartered  in  our  name 
at  A  freight  agteed  upon  by  you/*    (Signed)  T.  Merac  and  Oa. 

Oa 
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On  the  receipt  of  this  letter,  the  plaintiffs,  having  agreed  to  the  i8o7« 
temtSy  after  having  copied  them  rerbatim,  wrote  underneath 
fttch  terms  the  following  anfwer,  which  they  fcnt  to  the  de-  atMnfi 
fendants.  »  Mefirs.  T.  Mn-ac  and  Co.  ift  ZepU  1806.  Above  Mbrac. 
we  hand  you  a  copy  of  your  engagement  with  us  for  the  pur- 
chafe  of  250  puncheons  bed  good  genuine  C^gttiac  brandy  for 
oar  account,  guarantied  by  you,  and  which  is  hereby  confirmed 
by  this  our  written  acceptance  for  the  fame/'  (Signed)  Tsmfon 
and  Co.  A  fhort  time  afterwards  the  defendants  offiered  to  enter 
into  fimibr  engagements  with  the  plaintiffs  for  Gordon  and  Qo/s 
(hipping  50  other  puncheons  of  brandy ;  which  offer  the  plain- 
tiffs accepted  by  another  letter  of  the  6th  of  Sept*  1 806,  <<  under 
die  terms  and  conditions  of  your  (the  defendants')  former  gua- 
nmtic  ;**  which  letter  alfo  dire£led  certain  marics  to  be  put  on  [  38  ]] 
the  puncheons :  and  this  was  acknowledged  and  acceded  to  by 
the  defendants  in  another  letter  to  the  plaintiffs  of  the  8th  of.  Sept. 
iBo6.  Under  thefe  contra  As  a  veflel  was  chartered  at  fuch 
freight  and  for  fuch.  purpofe.  as  are  ftated  in  the  firft  count; 
which  veflel  proceeded  to  Cbarente  in  France^  where  the  brandies 
were  to  be  (hipped  $  and  there  the  mafter  applied  to  Gordon  and 
Co*  for  the  (hipment  of  them  according  to  the  contraAs ;  the 
plaintiffs  having  always  infided  on  their  performance ;  but  no 
brandies  were  fliipped,  as  agreed  upouj^  and  the  veflel  returned 
home  without  them.  The  price  of  fuch  brandy  afterwards  rofe, 
and  the  plaintiflis  loft  the  benefit  of  the  rife  of  die  market.  The 
contraAs  were  made  in  time  of  war  between  this  country  and 
France;  but  by  the  ftat.  43  Geo.  3.  c.i^^.f*  15.,  reciting  that 
fince  the  commencement  of  the  prefent  hoftilities  an  order  of 
council  had  been  made  for  granting  licences,  which  had  accord- 
ingly been  granted,  to  permit  the  importation  of  certain  goods, 
being  Briti/b  or  neutral  property,  contrary  to  the  laws  then  in 
force ;  wh'ch  importations  were  neceflary  during  hoftilities,  and 
ought  to  be  juftified  by  law :  and  that  it  was  expedient  that  his 
majefty  by  order  of  council  fliould  be  authorized  to  permit  during 
the  continuance  of  hoftilities.  Sec.  the  importation  in  neutral 
fhips  of  any  goods  from  any  port  or  place  of  the  enemy  :  it  is 
enaAed,  that  every  importation  of  goods  made  by  virtue  of  any 
fuch  order  and  licence,  &c.  Ihould  be  deemed  to  be  good  in 
law,  notwithftanding  any  other  zOt  of  parliament  to  the  contrary. 
And  by  /•  16.  his  majefty  is  eoipowercd  by  order  in  council 

from 
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it&!*        from  time  to  time  to  permit  difring  the  continuance  of  hoftilitiea^ 

—  &c.  any  fuch  goods  as  (hoiild  be  fpecified  in  any  fuch  order  iii 

agmm/i       cooncti  to  be  imported  from  any  port  or  pUce  of  *  the  enemy» 

MsRAc.      in  neutral  ihips.    Under  this  aft  the  king  hy  bfder  ib  oooncil 

^  [  39  ]      of  the  i4th  of  September  i  to3  licenfed  the  imporution  of  bcaodf» 

(amongll  other  things,}  bein^  neutral  property^  or  the  property  of 

Sriti/h  rdbjeAs  duly  licenfed,  from  any  port  or  place  of  the  enemy 

in  any  neutral  iQiIp ;  in  which  order  there  was  a  pro? tfo  that 

taothii^[  therein  contained  (hould  extend  to  authorize  any  Britifi 

fufajpft  to  trade  from  any  port  or  place  belonging  to  an  enemy 

without  licence  for  that  purpofe  duly  obtained.    On  the  i6th  of 

i^emier  i8o<  die  following  licence  wag  duly  obtained  for  the 

importation  of  a  cargo  as  therein  mentioned,  by  the  American  ih^ 

Sarabf  a  neutral.    <<  George  Rcz,  &c.    To  all  commanders  of  our 

Piips  of  war,  &c<  Our  will  and  pleafure  is,  that  you  permit  Tbe9f 

Merac  and  Co.  and  eihir  Briti/b  msrcianis^  on  board  the  Ameriean 

fliip  Sttrabf  J^S*  mafter,  to  import  one  cargo  without  moleijtadon 

JEtom  any  port  of  Frwice,  icCf  to  a^y  port  of  the  United  King* 

dom,  either  direAly  or  circuitoufly,  falted  piovi6ons  of  all  (brtSt 

feeds,  fafiron>  &c.  (enumerating  vaiiotts  articles,)  an4  krandy  / 

being  the  frsperty  tfthe  faid  peffons^  or  fane  *pf  tbem^  as  may  t^ 

Reified  in  their  Wis  (f  lading  $  provided  thp  fame  (haU  be  (hipped 

as  aforefaid>    This  licence  to  remain  in  force  for  fix  months 

from  the  date,  &c.    Provided  alfo»  th^t  any  perfon  who  fliali 

claim  the  benefit  of  the  licence  hereby  granted  ihall  Uke  and 

have  the  fame  upon  condition,  diat  if  any  queilion  arifes  in  any 

t>f  our  Courts  of  Admiralty  or  elfewhere,  whether  fuch  perfon  or 

perfons  hath  or  have  in  all  points  conformed  thereto,  in  all  cafes 

whatever  the  proof  (hall  lie  on  the  perfon  or  perfons  ufing  this 

our  licence,  or  claiming  the  benefit  thereof.      Given  at  our 

Court,  Seethe  i6thof  &//•  1806,  &c.     (DireAed)  Tbeo.Merac 

T  M  "\       *nd  Co.  et  al.    licence  to  import."    Cbarenteh  a  port  of  France 

to  which  the  licence  extended.'    If  the  plaintiffs  were  entitled  td 

tecover ;  the  verdid  was  to-  ftand  :  if  not,  a  nonfuit  WaaC  to  be 

entered. 

Lanves,  for  the  defendants,  contended  that  this  was  only  si 
licence  to  Merac  and  Co.  to  trade  i  and  they  hairing  no  property 
in  the  goods,  but  only  having  guarantied  the,  performance  of  die 
contraft  by  Gordon  and  Co;  abroad,  the  owners  were  not  prbperif 
diefcribed>  as  required  in  tlie  licence  s  which  was  therefore  i^oid^ 

7  "  and 
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die  trading  illegal ;  and  if  fo,  the  contrail  of  guaranjtle        1S07. 
could  not  be  enforced  {«).      The  flat.  43  Geo.  3.  c.JS3'/>iS*     ^ 
eoabling  the  king  in  coancil  to  grant  licences  to  trade  with  the       Mgam/l 
enemy  in  certain  cafes^  recite$  the  expediency  of  fuch  licences      M(iaAe. 
to  permit  the    importation  of  certain  goods  being  Briti/b  or 
fuutral  property  from  the  enemy's  ports  \  and  the  licence  granted 
is  confined  to  the  importation  of  fuch  property ;  and  the  onus 
probandi  laid  on  the  party  claiming  the  benefit  of  the  licence. 
It  ought  therefore  to  appear  on  the  face  of  the  licence  itfelf  to 
whom  the  property  belongs ;  though  it  may  not  be  tieceflary 
Tiiider  the  terms,  <<  mnd  ether  Britijb  tnercbantsi^  to  name  erery 
indiTidual  who  is  entitled  to  a  {hare  of  the  adventure*    But  here 
die  only  perfons  named  are  7.  Merac  and  Co.,  who  have  no 
property  whatever  in  it.    But  admitting  that  the  plaintifis  might 
claim  any  property  of  theirs  obtained  through  the  licence,  under 
the  general  defcription  of  Britt/b  tmrchants^  it  does  not  appear      [  41  1 
that  even  they  had  any  prope^y  in  the  brandy  a^the  time  of  the 
licence  obtained  or  down  to  the  prefent  moment.    Until  the 
brandy  was  a£budly  purchafed  the  property  remained  in  the 
enemy's  fabje^b,.  and  notfiing  has  happened  to  transfer  it  from 
riiem  to  9S1J  Briii/b  or  neutral  fubjefl :  it  uiras  not  therefore  the 
proper  fubjeA  of  a  licence^  merely  becaufe  the  plaintifis  or  any 
other  perfons  anfweri&g  that  defcription  might  eventually  acquire 
a  piupcfly  in  it. 

Hdrmfd  obfervcd  (hortly,  that  the  zA  of  parliament  looked 
only  to  -the  .property  of  the  goods  to  be  licenfed  at  the  time  of 
their  importation,  and  legaliiied  the  trading  profpeAively,  .with-^ 
ottt  which  it  could  not  be  carried  on  at  all.  The  licence  was  to 
permit  T.Memc  and  Co.  and  other  BritUh  merchants  (which  in* 
eluded  all  others  of  that  defcription)  to  import  one  cargo  of  the 
goods  fpecified,  being  the 'property  of  fome  of  the  faid  perfonsi 
as  may  be  fpecified  in  their  bills  of  ladings  &c;  Now  here  there 
were  no  bills  of  lading  ;  and  therefore  it  could  not  be  told  that 
the  bills  would  not  fpecify  the  perfons  who  had  the  property  in 

(a)  The  purcbafing  goods  in  an  enemy's  country  to  be  fent  here  it 
iDegal  without  the  king's  licence.  Potts  v.  BelU  B  Term  Rep.  548.  dnd 
Vandyk  v«  Whitmore^  2  Bafif  47;.  But  it  was  admitted  that  if  the 
trading  were  legalised  by  the  licence,  the  contraft  of  guarantie  of  fuch 
trading  was  incidentally  legalized  alfo }  according  to  Kenfington  v.  Ingllsi 
t  £^,  273. 

tt\c 
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i8o7i        t1i6  goods ;  nor  can  it  be  prefutned  that  every  thing  required  bj^ 
'  the  aft  of  parliament  and  the  icing's  licence  would  not  have  bccri 

arain/t       Performed  :  but  it  is  enough  in  this  cafe  that  the  contraft  of 

Herac.  guarantie  made  by  the  defendants  was  lawful,  being  made  in 
contemplation  of  a  lawful  licence. 

Lord  Ellenborough  C.  J.  It  is  not  neceflary  to  argue  the 
cafe  further.  The  trading  in  this  cafCf  in  contemplation  of 
which  the  contraft  of  guarantie  was  made^  was  not  abfolutelf 
and  at  all  events  illegal,  but  legal  fub  modo,  that  is,  provided 

[  42  ]  the  parties  obtained  a  licence  from  the  crown,  under  the  order 
of  council  to  import  the  goods  ;.  which  licence,  when  obtained^ 
would  legalize  the  contraft  in  France  for  the  purchafe  of  fuch 
goods.  The  end  being  legitimate,  the  means  neceifary  to  its 
completion  muft  be  fo  too.  In  contemplation  of  the  licence, 
Merac  and  Co.,  who  appear  to  have  been  the  corrtfpondcnts  of 
Gordon  and  Co.  then  refiding  in  France^  contrafted  with  the 
plaintiffs  for  the  fupply  of  a  quantity  of  brandy  by  Gordon  and  Co. 
on  certain  terms,  and  Merac  and  Co.  guarantied  to  the  plaintiffs 
the  (hipment  of  it  by  Gordon  and  Co.  from  France^  on  account 
of  the  plaintifiB,  on  the  terms  agreed  upon.  A  licence  was  then 
obtained  for  <<  Merac  and  Co.  and  other  Britiih  mircbantsi*  to 
import  in  an  American  (hip  the  brandy ;  being,  as  it  is  dated 
the  property  of  the  faid  perfons  ox  fome  of  them^  as  may  be  fpecified 
in  their  bills  of  lading.  And  the  queftion  now  is,  whether  the 
licence  be  void,  becaufe  it  does  not  fpecify  the  names  of  the 
plaintifiv,  whofe  property  this  would  have  been  upon  the  (hip« 
-ment  and  importation  into  this  kingdom.  If  the  licence  had 
only  extended  to  cover  the  property  of  Merac  and  Co.  and  they 
had  had  no  other  intereft  in  the  goods  than'  appears  upon  the 
ftatement  of  this  cafe,  it  might  have  been  contended  not  to  be 
fufficient  to  cover  this  adventure ;  but  it  includes  other  BritiQi 
merchants ;  and  it  afterwards  fays,  <<  being  the  property  of  the 
faid  perfons  or  fome  of  them.**  It  might  indeed  have  been  a  more 
certain  means  of  avoiding  fraud  if  the  names  of  the  perfons 
really  interefted  were  fpecified  in  the  licence ;  but  the  z€t  of 
parliament  does  not  require  this ;  and  it  appeared  at  the  trial 
that  the  licence  in  quellionwas  in  the  common  form.  The  articled, 
however,  licenfed  to  be  imported  are  fpecified,  together  with 

C  43  1  ^1^  ftipt  ^nd  the  time ;  and  there  could  be  no  more  than  that 
iliip  could  contain  in  one  cargo ;  and  thef<^  checks  feem  to  have 
beeii  thought  fufficient  for  the  purpofc  in  view^  without  greater 

par- 
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particularity.     There  being  then  no  vice  in  the  original  contiadii         1S07. 
there  is  no  reafon  why  the  plainti6Fs  fliould  not  rcdover  againft      qT""^ 
ihcfc  defendants  upon  the  contra^  of  guarantie  which  they  en-       a^n^ 
teitd  into  for  the  due  performance  of  the  original  contrad^  which      MfiaAC. 
die  perfons  abroad  have  failed  to  perform. 
Grose  J.  declared  himfelf  of  the  fame  opinion. 
Lawrence  J.    The  circumftances  of  the  cafe  (hew  that  the 
oontrafl  was  entered  into  by  thefe  parties  in  contemplation 
of  acquiring  a  licence  to  make  the  trading  legal ;  which  was 
accordingly  obtained :  and  the  contra£^  being  lawful^  the  de- 
fendants are  neceflarily  liable  on  their  guarantie  for  the  non- 
performance of  it. 

Lb  Blanc  J«    The  queftion  turns  on  the  legality  of  the  con. 
trad,  which  muft  have  been  made  before  the  licence  was  ob* 
tained.    There  exifted,  however,  before  the  contra£b  was  made 
an  aft  of  parliament  enabling  the  king  in  council  to  make  orders* 
wd  to  grant  licences  for  trading  with  the  eaemy.     Then  the 
contraft  in  queftion  was  made  in  contemplation  of  fuch  a  licence, 
which  was  in  fa£l  afterwards  obtained.     The  licence  is  to  Mtrae 
and  G).  and  Uhtr  Britifii  merchants  to  import  the  bran Jy,  <<  being . 
the  property  of  the  faid  perfons,  or  fome  of  them,  as  may  be 
fpicified  in  their  bills  of  lading**      Now.  fuppofing  it  were  ne- 
ceflary  to  have  named,  in  the  licence  the  particular  perfons  to 
whom  the  property  was*  coaGgned,  i%  does  not  appear  but  that 
Merac  and  Co.  might  have  had  the  bills  of  lading  made  out  to 
tbemif  the  contra£i  had  been  executed,  which  would  have  given . 
them  the  legal  property  in  the  goods.     So  that  the  legality  of  the       C  44  ] 
contra^,  the  performance  of  which  the  defendants  have  guaran- 
ded,  (lands  clear  of  all  obje£lion. 

Poftea  to  the  Plaintiffs. 
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Saturday^  Ex  parte  JOH»  CARUTH&ltl». 

The  flat.        HPHIS  was  the  cafe  of  an  imprefled  Haitian  on  board  his  ma- 
13  G.  2.C.  a8.         jgjj  »g  fl^j    j;,^^   j-Qy  ^Qf^  liberation  a  writ  of  habeas  corpus 
/  5.  exempt-  ,     . ,      '  ^  ' 

ing  from  the  "^^  been  fued  out  before  a  Judge  at  Chambers,  grounded  upoti  an 

imprefs  fer-  affidavit,  dating,  that  by  an  agreement  in  writing,  under  feal,  dated 
vice  any  har-  ^^  jj^^jj  ^f  ^f^^^  1 807,  between  the  matter  and  part  owner 

w/eaman  in  ®^  ^^  ^'P  ^^P^^^^^f*  then  bound  On  a  voyage  to  the  Greenland 
the  Grrni-  feas»  &c.  and  the  officers  and  feamen  of  the  faid  Ihip,  the  latter 
/Wfiftiery  agreed  to  go  on  the  faid  voyage  in  that  fliip.  That  Caruthers 
pliedly  re-  '  cicccuted  the  agreement  as  a  carpenter  and  feamaiH  and  entered 
pesded  by  On  %iiii  performed  the  voyage,  and  on  the  30th  of  July  laft  was 
the  ftat.  imprefled  firom  on  board  the  Experiment^  at  fea,  on  her  return 

^  17  ^  h'^h'  ^"*^  W  ^°*  Greenland^  and  carried  on  board  the  Texel.  That 
exempts fuch  He  did  not  enter  into  the  king's  fervicc,  not  receire  the  bounty.' 
harpooner,  And  it  concluded  by  claiming  for  hitti  an  exemption  from  being 
^'  ^fh  Hi  I'nprcfl'cd  until  the  voyage  was  completed.  A  rule  niG  was  ob- 
ht/ertedin  a  tained  In  this  term  for  quafhihg  the  writ  quia  improvide  emanavit9 
Itfiy  required  when  it  appeared  to  have  been  granted  upon  the  ftat.  13  Geo.  2. 
to  be  dcUvcr-  ^^  ^g  y;  j^  relating  to  the  Greenland  trade  ;  which  enafts,  «*  that 
the  owner  ot  "  ^P  *  hSitpooner,  line  manager,  boat  fteerer,  or  feaman,  who 
the  veffel  to  **  ihall  be  in  or  belonging  to  any  vefltl  in  the  Greenland  filhery 
the  colle6^or  c«  trade,  ihall  be  imprefled  from  the  faid  fervice  ;  and  that  any 
of  the  cu^      ff  f^^j^  harpooner,  &c.  or  feaman  may,  during  the  time  of  the 

which  alfo  '^  f^^^  ^^^  ^^  ^  ^^  ^^^  "^^  employed  in  the  faid  fifliery,  fail 
exempts  any  <<  in  the  colliery  trade,  upon  giving  fecurity  to  the  fatisfadiion 
fi^^^  K°'  A  **  ®^  ^^  commiffioncrs  of  the  cuftoms  that  he  or  they  will  pro- 
any  (hip  in-  **  ^^^  ^^  ^^  '^^^  veflcl  to  Greenland^  &c.  on  the  whale  fifliery 
tended  to  "  the  next  feafon."  Then  the  ftat.  %6  Geo.  3.  c.  41./.  17. 
proteed  on  enadis,  **  that  no  harpooner,  line  manager,  or  boat  fteerer,  who, 
in  dij  fote^  «  fliall  be  in  or  belong  to  any  veflcl  in  the  Greenland  fifliery 

inff  fesdbn  <*  traded  and  ivhofe  name  (diftinguifliing  the  capacity  in  which 
wjofe  name 

/bail  be  injtrted  In  aUft  to  be  delivered  as  aforefaidt  and  who  fliall  have  givtn/ecuniy, 
&c«  to  proceed,  and  (hall  proceed  accordingly :  for  the  latter  ftatute  fuperadds 
the  infertion  of  the  feaman's  name  in  fuch  lift  as  a  condition  precedent  to  the 
exemption. 

•  t  45  ] 

(fl}  This  was  afterwards  admitted  to.be  while  the  /hip  was  on  her 

voyage  home* 

«  he 
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he  is  to  z£L)JiaU  he  tttfirted  in  a  lifts  (which  is  hereby  reqaired  1807. 
to  b«  delivered  on  oath  by  the  owner  of  fuch  vcflcl  to  the  col-  _ 
leAor  of  the  cuftoms,  &c.)  (hall  be  imprcffed  from  the  faid  Caruth^rs. 
^*  fervice  and  that  any  fuch  harpooneri  &c.  may,  during  the 
**  time  of  the  year  that  he  is  not  employed  in  the  faid  fi(hery9 
^  fail  in  the  colliery  trade ;  upon  giving  fecurity  to  the  fatisfac- 
<-  tion  of  the  commiffioners  of  the  cuiloms  that  he  will  pro- 
^  cecd  in  the  faid  veflel  to  the  Greenland  {czs,  &c.  the  next 
•*  feafon:  and  that  e^crj/eamen  or  common  mariner  who  after  xht 
^  firft  of  February  in  any  year  (hall  be  entered  to  ferve  on  board 
*'  any  (hip  which  (hall  be  intended  to  proceed  on  the  faid  fifhery 
^  in  the  following  feafon,  nvhtfe  nameJhaUhe  inferted  in  a  lijl  to  be 
*<  ielhured  MS  afirifaiii  andnoho  (hall  have  given  ^re^n/y  to  the 
^  fatiafaAion  of  the  commiffioners  of*  the  cuftoms  to  proeeed^ 
'*  and  (hall  proceed  accordingly/^/i//  he  privileged  and  exempt 
**  from  ieing  impreffed  from  or  out  of  the  (aid  fervice  from  the 
^  faid  I  ft  of  Fehruary  until  after  the  expiration  of  the  then  next 
^  iea(bn  for  the  faid  fi(hety,  and  until  the  voyage  home  from  [  46  1 
*<  thence  (hall  be  fully  complete  and  ended,  and  no  longer  g  any 
"  law,  &c.  to  the  contrary  notwithftanding.**  Then  the  ftat. 
a6  Gee.  3.  c.  5c.  repeals  part  of  the  (t.  15  Geo.  $.  r.  31.  and  the 
ftat.  16  Geo.  3.  c.  47.  and  every  a£l  and  part  of  an  z€t  repealed 
by  cHhcr  of  them  (not  including  the  ftat.  13  Geo.  2.  c.  28.)  and 
regulates  the  Greenland  trade ;  and  provides  byyi  25,  <<  that  no 
«*  harpeoner,  line  manager,  or  boat  ftcerer,**  (omitting y^/?wif/i) 
«  belonging  to  any  veflel  iitted  out  on  the  aforefaid  fi(hery,  (hall 
be  imprefled  from  the  faid  fervice,  hut  (hall  be  and  is  hereby 
privileged  and  exempt  from  being  imprefTed,  fo  long  as  he 
*<  (hall  belong  to  and  be  employed  on  board  any  veflel  whatever 
^  in  the  fi(hery  aforefaid.''  The  ftat.  28  Geo.  3.  c.  20.  makes 
fome  further  regulations  as  to  the  trade.  And,  laftly,  the  ftat« 
35  Geo.  3.  c.  92.  repeals  the  ftat.  26  Geo.  3.  c.  50.  and  zi  Geo.  3* 
r.  20.  and  every  ad  and  part  of  an  zQ,  repealed  by  either  of  them  i 
and  after  regulating  the  trade,  re-ena£ls  the  25th  kGt.  of  the 
ftat.  26  Geo.  3.  ^.  50.  in  totidem  verbis  {a), 

Marryatf  in  (hewing  caufe  againft  the  rule,  contended  that 
the  ftat.  13  Geo.  2.  c.  28./.  5.,  extending  the  prote&ion  to  fca- 

(^i)  Vide  alfo  the  ftat.  42  G.  3.  c.  22./.  2.  protedinga  certain  num- 
ber of  harpooners,  line  managers,  and  fteerfmeo,  in  proportion  to  the 
eonaage,  fixim  being  impreiled. 

D  2  men 


€€ 
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1807.        men  generally^  in  the  Greenland  trade^  renuuned  unrepealed ; 
^  not  being  inconfifttot  with  the  prcmCon  in  the  1 7th  fe&.  of  the 

CAauTHEat.  ^^'  ^^  ^^  3*  ^-  4i*  which  went  to  exempt  the  feaman  whofe 

name  was  inferted  in  the  lift  there  defcribed  from  being  im- 
prefied,  as  well  befire^  as  during  the  continuance  of  the  fenrice  : 
and  here  the  man  was  prefled  during  the  adiual  fenrice.  But  if 
L  47  J  fuch  infertion  of  his  name  in  the  lift,  as  required  by  the  latter 
ftatute^  were  a  condition  precedent  to  his  right  of  exemption  \ 
(an  opinion  which  the  Court  had  before  intimated ;)  then  he 
argued  that  the  a£l  being  to  be  done  by  another  perfon,  and  not 
by  the  party  himfelf,  the  omiffion  of  it  ought  not  to  prejudice 
the  latter. 

Tie  Attomef'General  and  Jervis  were  to  have  fupported  the 
'  rule ;  and  ftated  further  tha^  the  party  had  not  given  any  fe. 
curity,  as  required  by  the  a£l.    But 

The  Court  were  deady  of  opinion  that  the  inferdon  of  the  fda. 
man's  name  in  the  lift  was  by  the  exprefs  terms  of  th^  daufe 
made  a  condition  precedent  to  the  exemption ;  and  that  the  a£b 
of  the  26  G».  3.  €•  4i./.i7^  repealed  by  implication.  («)  the 
general  provifion  of  the  ftat.  13  Geo.  a.  r.  %Z.  f,  5.  by  cequiring 
fomething  more  to  be  done  than  the  mere  z6t  of  entering  on 
board  a  Greenland  vefiel,  in  order  to  prote£k  tlic  feaman  from 
being  in^prcfied :  and  therefore  they  made  the  rule  nbfolute  for 
quafliing  the  writ  of  habeas  corpus  j  and  remanded  the  party  to 
his  former  ftation  on  board  the  kingV  (hip.  And  Lord  Ellen^ 
horough  C'j.  intimated  that  if  he  had  beoi  deprived  of  his  pri- 
vilege by  the  default  of  any  other  perfon,  he  might  have  his 
remedy  of  another  fort  againft  him. 

Rule  abfolute. 

^a)  The  rale,  u  laid  down  by  Eyres  J,  in  Harcourt  ▼•  /ojr,  i  Show. 
j^io.  is,  **  that  ftatutes  introdudiive  of  a  new  law,  penned  in  the  affirma- 
tive, do  always  repeal  former  ftatutes  concerning  the  fame  matter,  as 
implying  a  negative." 
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1807* 

Knight  *again/i  Griddle.  Saturdsy^ 

AOV0  2lft. 

'^pHE  piefent  defendant  had  recoTered  judgment  and  fned  out  The  Court 

execution  againft  one  &  H.  for  his  debt  and  cofts ;  and  in  will  not  order 
difcharge  of  that  execution  S.  H.  paid  into  the  hands  of  the  rnakJiSrs. 
(faeriff  of  Hants  60A  in  bank  nores :  and  before  that  money  was  hedon  of  ft 
paid  over,  die  ptefent  plaintiflF recovered  judgment  and  fued  out  prefent  writ 
his  writ  of  fieri  facias  for  33/.  10/.  debt  and  cofts  againft  the  de-  by^^h^S 
fendant,  which  was  delivered  to  the  fame  (hertiF.     And  now,  tiff  againft 
upon  an  affidai^t  of  thefe  fa6ls  by  the  (heriff 's  officer,  and  that  the  £fend- 
he  had  in  pmfuance  of  the  (heriff 's  warrant  kvied  the  debt  and  J^|^*^^  ®' 
cofts  in  this  caufe  out  of  the  60/.  in  bank  notes  remaining  in  which  the 
the  flieriff 's  hands,  and  that  he  conld  not  find  any  other  goods  flieriff  had 

and  diattels  of  the  defendant  whereof  to  levy  the  faid  debt  and  ^S''*  Ijf^*'!" 
^  '  ed  for  the  uie 

«>"»  5  of  the  de^ 

Gafike  moved  for  a  rule  to  ftiew  caufe  why  the  flieriff  of  Hants  fendant,  in 

fhould  not  pay  over  to  the  plaintiff'  the  amount  of  his  debt  and  ^fc^JW'gc  of 
cofts  in  this  caufe  out  of  the  fnm  received  by  him  on  account  of  levied  bv  the 
the  defendant,  as  before  mentioned ;  and  in  the  mean  time  re-  defendant 
tain  die  faid  fOhi  in  his  hands.     And  he  cited  Armiftead  v.  againft  ano- 
PbUpot  {a\  where  a  fimilar  rule  was  made  abfolute,  without  ^hich*the 
oppofition,  except  fo  far  as  to  fecure  the  attorney's  lien  for  his  (heriff  had 
bill .     But  by  n^t  paid  over 

Lord  Ellenborougi)  C.  J.  We  ought  not  to  force  die  de- 
fendant to  come  here  to  (hew  caufe  againft  a  rule  founded  on  the 
affumprion,  that  money  (and  bank  notes  for  this  purpofe  are  the 
fame)  may  be  taken  in  execution.  It  is  an  innovation  on  the  [  49  ] 
taw,  which  ought  not  to  be  admitted.  The  cafe  in  Douglas  wag 
by  confent*.  The  other  Judges  concurred  in  ref ufing  to  grant  a 
rule  to  (hew  caufe  {b). 

{m)  Domgl.  230. 

{h)  Upon  the  fame  principle  that  money  cannot  be  taken  in  execu- 
tioB^  this  Court,  in  Fuldboufe  v.  Crofts  4  Ea/l^  510.  refufed  to  ftay  in 
the  flieriff*8  hands  even  the  furplus  of  a  former  execudon  againft  the 
defendant's  goods  at  the  fait  of  the  fame  plaindff,  for  the  purpoie  of 
(atisfying  a  new  execudon. 


D3 


49  CASES  IN  MICHAELMAS  TERM 

1807. 


Nov.  Z4th.  *     ^ 

One  who  had  jN  afliunpfit  for  money  had  and  receiTed,  &€•  a  vodi^l  wa»* 
c£dS^  ^^'^  '^  *^  plaintiflF at  the  laft  ai&zes  at  &M/#r, fior  5/.  5/., 

pay  a  fum  of  fttbjeft  to  the  c^inion  of  the  Court  on  this  cafe.  Mr.  Tucktr%  a 
money  for  juftice  of  the  peace  for  the  county  of  Devm^  bad  direfied  a  c<w«' 
^^  r  of'ui^  ^'^'^  ^'  '^^  affiftant  to  take  a  man,  who  had  been  charged 
pariih,  in  before  him  with  an  unnatural  crime,  to  a  public  houfe,  s^nd  there 
order  to  l^eep  him  in  euftody  while  his  commitment  was  oiaking  out* 


fJ^°*UonT'  ^^  plaintiff  an  innkeeper,  and  one  fli//,  who  were  waiting  ta 
magUlnite^  ^  fee  the  magiftrate  on  bufinefs,  were  in  the  fame  room.  The 
upon  a  magiftrate  came  to  the  door  of  the  public  houfe  with  die  corn- 

charge  of       mitmenty  and  both  the  conftable  and  his  affiftant  went  out  to 

at*  d^tlT^f  ^""^  *  "*^  ^^'^  ^5^  ^'^^^  ^^^  ^  prifoner,  who  w^  left  in 
cape  of  a  * '  ^^  xxiorti  with  Hill  and  the  plaintiff,  (who  knew  he  was  in 
pnfonerin  euftody,}  made  his  efcape  ;  but  was  ihortly  after  retaken^  and 
euftody  for  a  reprefented  to  the  magiftrate  that  the  plauntiff  had  encouraged 

or ?Xa'  ^^  ^^  "*"  "^*y '  ^^"^^  ^^"^  plwntiff  and  HUl  denied.  The 
offerwascon-  pl^^^^^^  '^^^  Hill  were  fummoned  before  the  magiftrate  the  next 
fented  to  by  morninjg,  when  the  prifoner  was  examined,  and  fwore  to  his 
the-naagif-      •  •  former  aflertion,  which  was  denied  by  the  plaintiff  and  HilL 

tTate,and  the  ^^  magiftrate  faid  that  fomc  notice  muft  be  taken  of  this }  and 

money  ac«  ,*•  . 

cordingly        ^be  plaintiff  faid  he  was  ready  to  anfwpr  any  charge  which  was 

paid  by  the  brought  againft  hiifi.  The  plaintiff  being  much  agitated  in  con- 
paity  ^o  ^be  fcquence  of  this  charge  againft  him,  became  dangeroufly  ill,  and 
work-houfe  ^*^  confined  to  his  bed ;  when  his  brother,  after  confulting 
fortheufeof  with  the  plaintiff's  wife,  applied  to  the  magiftrate,  Rated  the 
the  poor;  plaintiff's  fituation,  defircd  him  tp  relieve  his  brother's  mind, 
may  at  any  ^^^  j^j^  ^^^  j^  would  pay  any  fum  the  magiftrate  (hould  think 
rate  counter-  -rimi  • 

mand  the  ap-  proper  to  get  rid  of  the  charge.     The  magiftrate  in  confequence 

plication  of  of  this  reprefentation  faid,  that  he  thought  reparation  would  be 
the  money  made  to  the  public  if  the  plaintiff  paid  five  guineas  to  the  de- 
applied  •  and  fendant,  who  is  governor  of  the  poor  houfe  ^t  Axminfier^  for 
may  recover  the  ufe  of  the  poor  of  Axminjler  :  and  that  if  that  were  done, 
it  t^ck  in  an  h^  would  not  go  on  with  any  profecution  againft  the  plaintiff, 
aetion  for  tpj^j^  ^^^  acceded  to,  and  the  money  paid  to  the  defendant  by 
and  received,  ^be  plaintiff's  brother,  on  his  behalf  ;  and  nothing  more  has  been 
*  [  5^  3  <lone  in  the  profecution  againft  the  plaintiff.  The  plaintiff, 
when  he  recovered,  was  diffatisfied  with  what  had  been  done, 

12  and 
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so 


•nd  applied  to  the  defendant  to  have  his  money  back  again> 
which  was  then  remaiDiiig  with  the  defendant ;  but  this  was 
ffefufed  I  and  tbia  a&ion  was  thereupon  brought.  If  the  plain- 
tiff were  entitled  t^  jfecover»  the  Tcrdi£t  was  to  ftand ;  if  not,  a 
jKuifait  was  to  be  eofeeied. 

Lhu  Serjt.  bx  the  plaintiff,  contended,  that  the  defendant 
beiniP  in  the  n^jiw^  of  a  ftakebolder,  having  received  i^e  plain* 
tiff's  moiiBf  without  copfideration,  and  having  had  notice  to 
retam  it  before  it  was  p^id  over  to  the  poor,  for  whofe  ufe  it  was 
ib  leceivedy  waa  liable  to  the  pUintiff  in  this  a^lioii.     The 
flioney  was  paid  to  the  defendant  without  oonfider atioB,  or  upon 
one  that  was  illegal }  for  it  was  paid  en  the  fuppofition  that  the 
plaintiff  had  been  guilty  of  a  public  miCdemeaaori  and  in  order 
to  icdeem  him  ip>m  profecution.    If  it  had  been  paid  by  the 
plaintiff  voUintarily,  ^ere  might  have  been  a  dif&culty  in  his 
i^ove?ing  it  hack }  ihwgh  ftill  the  .fituation  of  the  defendant 
as  a  ftakehol4^  wpuld  have  nptadfi  his  authority  revocable  while 
it  was  executory  \  but  th^  cafe  (hews  that  the  money  was  paid 
under  a  threat  of  profecution,  and  in  order  to  avoid  it.     If  the 
plaintiff  were  really  guilty  of  the  offence  with  which  he  was 
charged,  the  profecution  ought  not  to  have  been  flopped  on  account 
of  his  paying  a  fum  of  i|i<Hiey  for  a  purpofe  wholly  coHateral  to 
the   tranfailion :  if  inooeent,  as  he  inGfted  that  he  was,  then 
the  money  was  iltagally  extorted  from  him  under  a  threat  of  a 
profecution,  to  redeem  himfelf  from  the  expence  and  vexation 
of  which  it  was  paid  i  and  was  therefore  paid  under  durefs. 
His  guih  or  innocence  was  not  put  in  queftion.    If  the  a£l  in 
refpe&  of  which  the  payment  was  made  were  in  itfelf  illegal, 
and  the  parties  in  pari  deli£lo,  the  money  could  not  have  been 
recovered  back  again :  but  here  the  parties  were  not  in  pari 
deliAo,  but  it  was  paid  by  the  plaintiff  to  relieve  himfelf  from 
the  vexation  and  expence  of  a  profecution,  and  may  therefore  be 
recovered  back.     As  in  Williams  v.  Hedley  {a)^  money  paid  by 
the  plaintiff  to  the  defendant,  in  order  to  compromife  a  qui  tarn 
a£iion  for  ufury,  was  held  to  be  recoverable  back  \  confidering 
that  the  prohibition  and  penalties  of  the  ftat.  i8  Eliz.  c.  5.  only 
attached  upon  the  compounding  informer,  and  not  upon  the 
party  paying  the  compofition,-  who  was  therefore  not  in  pari 
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deli£lo.  And  the  Court  would  not  in  that  fliape  enter  int^ 
the  confideration  whether  the  plabtiff  had  been  guilty  of  the 
ufury  with  which  he  was  charged.  But  even  if  this  payment 
had  been  made  upon  an  illegal  coaGdevadon  )  yet  the  defendant 
Handing  in  die  fituation  of  a  middleman  or  ftakdiiidder,  it  wdi 
competent  for  the  plaintiff  to  revoke  his  authority  before  the 
money  was  a&ually  paid  oyer  and  applied  to  the  ufe  of  the  poort 
as  in  Cdton  ▼•  Ilurland  {a)^  where  money  ^epofited  with  a 
ftakeholder,  upon  a  wager  on  the  event  of  a  battle  to  be  fought 
by  die  parties  to  the  wager^  was  recorered  back  even  after  the 
battle  was  fought  \  notice  having  hfcn  given  by  the  plaintiff  t» 
the  ftakeholder^  before  it  was  paid  overi  not  to  pay  it. 

Lord  ELLBII9OEO0GH  C.  J.  then  called  upon  the  counfel  for 
the  defendant  to  diftinguifli  this,  if  he  could,  from  the  cafe  of 
the  ftakeholder,  having  received  notice  to  pay  back  money  de- 
pofited  before  it  had  been  applied  i  and  intimated  that  the  de*- 
fendant  was  to  be  confidered  as  an  agent  for  die  party  paying  die 
money  to  be  applied  to  the  ufe  of  the  poor }  and  being  an  agent, 
his  authority  was  revocable,  and  was  aftually  revoked  before  the 
money  was  paid  over.   . 

Di/ney,  for  the  defendant,  denied  that  the  money  had  been 
paid  by  the  plaintiff  under  duref^  ;  he  was  not  in  cuftody  at  the 
dme ;  nor  was  he  threatened  with  the  profecution  if  he  did  not 
pay  it :  .but  the  payment*  was  propofed  to  be  made  voluntarily  on 
his  behalf,  upon  an  implied  admiffion  of  the  oflfence  imputed  to 
him,  and  as  a  fatisfa£lion  to.  the  public  for  it.  And  he  con* 
tended  that  the  defendant  was  enrided  to  retain  the  money  fo 
paid,  either  on  the  ground  that  the  tranfaAion  was  legal,  and 
that  it  was  competent  to  the  magiftrate  to  agree  to  forego  the 
profecutioa*upon  the  fubmii&on  and  confeflion  of  the  plaintiff, 
and  his  paying  the  five  guineas  for  the  ufe  q£  the  poor,  as  a 
public  fatisfaftion  for  the  offence  s  in  which  cafe  the  plaindff 
had  a  fuificient  conGderation  for  the  payment :  or  on  the  ground 
that  if  the  tranfa£lion  were  illegal,  the  plaintiff  was  in  pari 
delrAo,  and  therefore  could  not  recover  back  the  money  fo 
paid  :  or  that  fuppoGng  both  pardes  to  have  miftaken  the  law, 
in  this  refpe£t,  yet  that  money  paid  under  fuch  mifkake  cannot 
be  recovered  back.    This,  he  faid,  was  diftingui(hable  from 


la)  5  Term  Rep.  405. 


CMins 


IN  THB  FoRTT-mCRTB  T&AR  OF  GEORGE  lit.  ^ 

ColUns  r*  Blantem  {a)i  for  there  the  profecution.  which  was        13^^^ 

for  perjury,  had  proceeded  to  trial,  and  the  agreement  was  cor-        

ruptly  made  for  the  benefit  of  the  profecntor,  who  on  that  ac-     Tayloa 
count  forbore  to  appear  and  profecute :  but  here  no  benefit  was     M^^fi 
lefenred  to  any  indiriduaU  but  only  to  the  public ;  and  there 
was  no  corrupt  ftipulation  to  ftifle  juftice>  but  all  the  parties 
afted  boni  fide. 

Lord  Ellenborough  C.  J.     This  argument  might  have  ap« 
plted  to  a  cafe  where  the  defendant  had  paid  the  money  OTer  to 
the  ufe  of  the  poor  for  whom  it  was  received,  before  notice ; 
but  how  can  you  nuke  it  bear  upon  this  cafe,  where,  whether 
the  purpofe  were  legal  or  illegal,  the  money  ftill  remained  in  the 
hands  of  an  agent,  ading  under  a  countermandable  authority, 
whofe  authority  was  afiually  countermanded  by  his  principal      r     ^  -1 
before  the  money  was  applied  ?    Take  it,  that  the  money  had      ^  ^     -' 
been  paid  by  the  plaintifi^  to  the  defendant  for  a  charitable  pur* 
pofe,  but  before  the  defendant  had  made  any  application  of  it, 
the  plaintiflF  countermanded  the  payment :  was  there  not  then  an 
end  of  the  authority  ;  and  could  the  agent  perfift  in  applying  it^ 
againft  the  dire^iion  of  bis  principal  ?    The  queftion  therefore 
Is  reduced  to  the  cafe  of  a  countermanded  agent.     If  the  mafter 
of  the  workhoufe  had  applied  it  before  any  countermand,  it  would 
have  been  too  late  for  the  countermand  to  have  operated,  and 
the  cafe  muft  have  refted  upon  the  general  argument  \  but  there 
is  no  pretence  for  faying  that  the  payment  to  him  for  the  ufe  of 
the  poor  was  for  this  purpofe  a  payment  to  the  poor.    The  cafe 
of  Cotton  V.  Thurland  is  oppofed  to  that  argument. 

Difney  then  faid  that  he  had  no  authorities  to  meet  the  argu- 
ment againft  him  on  this  point. 

Lord  Ellenborough  C.  }•  The  principal  queftion  meant 
to  be  agitated  does  not  arife  in  this  caie.  We  may  aflume,  for 
the  purpofe  of  the  argument,  that  it  would  have  been  a  legal  pay- 
ment, and  could  not  have  been  recovered  back  again  if  the  money 
had  been  paid  over  before  the  countermand  ^  and  (llll  the  plaintiff 
would  be  entitled  to  recover  the  money  batk^  on  the  ground  of 
the  countermand. 

The  other  Judges  affenting, 

Poftea  to  the  Plaintiff. 

,  (a)  a  mif.  341.  347- 
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1807. 

Aw'Ya      ^^^^'»  Affignee  of  the  SheriflP  of  Cumberland,  Mgain/l 
'''**^   '  Stordy* 

The  Same  again/i  Blain.   . 

Where  the  nPHESE  were  anions  of  debt  hj  the  affignee  of  the  Iheriff  on 
r^^f^rc  ^^^^  ^^^^^'  wherein  the  plaintiflF  declared  that  on  the  ad  of 
theking  ^  "^P^'^ 47  Geo.  3.  he  fued  out  of  the  Court  of  K,  B,  againft  pnc 
mtberefoever  W*  Moore  a  fpccisil  teftatum  capias  writ  dirc£led  to  the  {heriJOfof 
^fi^  /Ae«  Cumberland^  by  which  writ  the  king  commanded  the  faid  flieriff  to 

Ivid  anf  the  ^^  **  ^^^  ^*  ^'  ^^' "  ^^  **^  **^  might  have  his  body  before  our 
Iheriff  took  a  **  faid  lord  the  king  in  1 5  days  of  Eafter^  nvberefoever  our  faid  lord  the 
ban  bond  for  ^^  king Jbould  then  be  in  England,  to  anfwer**  the  plaintiff  in  a  plea  of 
^odwtmT  *  trefpafs  on  the  cafe  on  promifcs,  &c.  5  which  writ  was  indorfed 
before  the  ^^  ^^^^  for  1 73/.  and  before  the  return  thereof  was  deliTcrcd  to 
kiDgflf  WeJ'  the  (heriff  to  be  executed ;  by  virtue  of  which  the  flieriff  arretted 
^J^''  on  the  Moore^  &c. ;  and  took  bail  for  his  appearance,  according  to  the 
in  the  writ ;  f^""  ^^  ^^  ftatute,  at  the  return  of  the  writ.  And  that  the 
held  to  be  a  defendant  Stordy^  on  the  i  ith  of  April  1807,  executed  the  bail 
fubftantial  bond  to  the  flieriff,  (the  date  whereof  is  by  miftake  the  nth  of 
vStlfthc**  -MurrA  1807),  conditioned  "  that  if  the  faid  W.  Moore  (hould 
ftat.23^.6.  "  appear  before  our  faid  lord  the  king  at  Wejtminjler  in  15  days 
r.  9.  io  as  to  «•  of  Eajler  then  next  following  to  anfwer"  to  the  faid  plaintiff^ 
firaw  of  thi'  ^^'  ^^^^  *^  obligation  to  be  void.  The  plaintiff  then  averred 
ftieriff  to  re-  ^^^^  Moore  did  not  appear  before  our  faid  lord  the  king  at  Weft- 
cover  on  fuch  minfter  in  1 5  days  of  Ea/ler  in  the  condition  mentioned  according 
^^^  to  the  exigency  of  the  faid  writ,  whereby  the  bail  bond  became 

[  56  ]  forfeited.  And  that  the  money  not  being  paid,  the  iheriff  af- 
figned  the  bond  to  the  plaintiff  according  to  the  form  of  the 
ftatute,  &c.  by  reafon  whereof,  &c. 

To  this  the  defendant  demurred,  and  (hewed  for  fpecial  caufes^ 
that  it  appears  by  the  declaration  that  the  writ  of  fpecial  tefta- 
tum capias  commanded  the  iheriff  to  take  W.  Moore,  &c.  fo 
that  he  might  have  his  body  before  the  king  .at  a  certain  day 
therein  mentioned  wherefoever  our  faid  lord  the  king  Jbould  then  be 
in  England,  by  virtue  of  which  writ  Moore  was  arretted  }  and 
that  the  bail  bond  taken  by  the  ihariff  on  that  arrett  was  condi- 
tioned 
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tioned  for  the  ^pjpewwct  of  Moor£  ^  bbfore  our  faid  lord  the        i&>7. 
klog  ^  JTf^u^^"  and  is  Acrefbre  void.    And  alfo  for  that       J 
the  (aid  writ  is  a  procefs  by  original,  and  the  bail  botid  is  taken       Mgaitj/i 
on  a  procefs  by  hill,  and  is  therefore  void  and  null  by  the  ftatate»      Stordt. 
fcc.  Joinder  in  demurrer.    There  were  the  like  pleadings  in  the 
cai)fe  agaiaft  the  other  bail. 

W^lhTf  in  fttiqiort  of  the  demurrer,  relied  upon  the  variance 
between  the  writ  and  the  condition  of  the  bond,  the  latter  of 
which  does  not  follow  the  writ,  as  required  by  the  ft.  2^  H.  6. 
e.  9,,  prohibiting  (herifi$  from  taking  any  bail  bonds  «<  but  by 
<"  the  name  of  their  office,  and  upon  condition  written,  that 
^  the  prifoiKrs  (hall  appear  at  the  day  contained  in  the  faid  writ, 
^  and  in  fuch  places  as  Uie  faid  writs,  &c.   Ihall   require.^ 
Then  as  the  ftat.  28  Ed.  1.  c.  5.   direds  the  jufttces  of  his 
Bench    to  follow    the  king   wherever  he  may  be  (   and    all 
erigioal  proeefibs    returnable    into  diis  court  ate   made   re- 
turnable coram  nobis  ubicunque    fuerimus-  in  AngHi  (0),   it 
might  happen,  if  the  place  of  the  fitting  of  this  Court  were 
removed  from  Wefitmnfterf  that  a  performance  of  the  condition       [  57  ] 
of  the  bond  would  not  anfwer  the  exigency  of  the  writ :  and  if 
the  bond  were  void  for  this  reafon  at  the  time  it  was  given,  the 
continuance  of  this  Court  at  Weftminfter^  at  the  return  of  the 
writ,  will  not  make  the  bond  good  ;  and  confequently  it  is  im- 
material to  the  validity  of  it  in  law,  that  in  fad  the  party  did 
comply  with  the  condition,  and  did  put  in  fpecial  bail.     In 
Burton  v.  L§we  b)  the  condition  of  the  bond  was  to  appear  on 
fuch    a   day   in   Cancellaria   apud   We/imonajleriutn  ubicunque 
fucrtt ;  and  on  demurrer  it  was  holden  ill  for  the  variance.    And 
Rdk  C.  J*  faid  that  <<  neither  the  Upper  Bench  nor  the  Chancery 
are  fixed  courts ;  and  therefore  the  defendant  ought  not  to  be 
bound  precifely  to    appear   at    Weftmlnfter  \    and  then  to  add 
ubicunque  fuerit  is  a  material  variance,  and  makes  the  bond 
naught."     In  a    fubfequent  cafe  indeed,    of  Law/on  v.  Had' 
dock  (r),  fimilar  to  the  prcfent,  where  the  former  cafe  was  cited> 
it  was  faid  that  of  later  times  the  Courts  had  not  been  fo  dnSt 
upon  the  wording  of  bail  bonds  :   but  the  Court  came  to  no 
decifion  upon  it,  and  ordered  it  to  be  further  fpoken  to  at  the 
bar.     And  fince  then,  in  Samuel  v.  Evans  (J),  where  the  writ 

(4)  Co.  Lit.  71.  5.  (B)  Siy.  234.  (c)  2  Ventr.  237. 

\d)  %  Term  Rep.  569. 
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1807.        was  Tetttrnable  on  Mofidaj  next  after  the  monow  of  AU  SouU  (di# 

'  6th  of  November^  and  the  iheriff  on  Uie  4th  of  Ifavemhr  ar* 

VJ        refted  the  defendant  and  took  a  bail  bond  conditioned  for  his 

SroaDT.     appearance  on  tie  morrow  of  jfU  SouU  (3d  of  November)  |   after 

▼erdi&  in  an  adion  by  the  Iheriff's  ai&gnee  the  judgment  was 

arreftedy  becaufe  it  was  impoi&ble  that  any  appearance  according 

to  the  condition  of  the  bond  conld  have  anfwered  the  purpofet 

of  the  writ. 

[  j|8  ^  Lowes,  contra^  was  flopped  by  the  Court. 

Lord  Ellbnboroogh  C  J.  If  any  incon¥euience>  could  hacfc 
enfued  to  the  party  from  his  being  deceived  by  the  iheriff's  taking 
the  bond  with  a  condition  in  this  forrn^  we  might  have  correded 
it  on  motion.  But  this  is  a  bond  taken  in  all  its  effential  partr 
according  to  the  ftatute.  There  is  a  day  named  in  the  writ^ 
but  ho  certain  phce  :  and  the  condition  of  the  bond  is  rightlf 
taken  to  appear  on  the  day  named :  and  inftead  of  requiring  the 
party's  appearance  wherever  the  king  Ihall  then  be  in  England^ 
Wefimit^er  is  mentioned  in  terms»  which,  according  to  the  com* 
mon  underftanding  of  every  body  at  this  day,  (oonfidering  that 
this  Court  has  been  invariably  held  here  -for  many  centuries,, 
except  only  when  it  was  removed  for  a  fliort  period  to  Oxford  in- 
1665  (a),)  is  the  place  meant  by  the  more  general  defcription  m 
the  writ.  The  variance  in  this  cafe  is  certainly  not  greater 
than  in  Sbuttlewortb  v.  PUtington  (i),  where  the  writ  was  return- 
able coram  domino  rege  ubicunque  tunc  fuerit  in^  Anglii,  and 
the  bail  bond  was  conditioned  to  appear  coram  domino  rege 
generally ;  which  was  held  fufficient  \  for  the  Court  faid  they 
would  underftand  an  appearance  <<  before  the  king"  to  mean 
«  before  the  king  in  bis  court,^  and  not  before  him  in  per/on. 

Per  Curiam,  Judgment  for  the  plaintiff  (r). 

(a)  Vide  4  Biac.  Com.  265.  (I)  %  Sira,  lis 5* 

(c)  See  all  the  csfes  coUeded  in  Mr.  Seijt.  WiUtam^z  Note  to  PoJUru 
'  V.  Hanfon^  %  Saund.  59.  a»  8tc. 
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Doe,    on    the   Demife  of   Richard    Otley,    again/l  f^^j^rj^y 
Catharine  Manning,  Widow,  and  S.  Goom.  Nov.  25th/ 

TN   ejedment  for  certain  mefiuages  and  premifes  at  St.  Maty  A  votuntsry 
Magdalen^  Benmndfey^  in  Surry  \  a  verdid  was  found  for  fettlemcntof 
the  defendants,  fubjea  to  the  opinion  of  the  Court  on  the  fol-  J^t^^^" 
lowing  cafe.    Thomas  Clendon,  being  feifed  in  fee  of  the  premifes  w*  /gatursJ 
in  queftion,  by  his- will  of  the  6th  of  March  1750,  duly  execu-  fove  and^ 
ted  and  atteftcd,  dcmifed  the  premifes  (amongft  others)  to  his  «^^w«  i«, 
nephew  William  Clendcm  for  life  j  remainder  to  truftees  during  a^ubifc^nt 
jr.'C*9  life  to  prcferve  contingent  remainders;  remainder  to  the  purchaterfor 
firft  and  other  fons  of  Jf^.  C.  fucceflively  in  tail  male  ;  remain.  •  valuabie 
der  to  the  tcftator*s  ncphe  vir,  Owen  Mannings  for  life  }  remain-  jboueh^Si' 
der  to  truftees  during  O.  JIf /s  life  to  fupport  contingent  remain-  oou'ce  of  the 
dcrs  ^  remainder  to  the  firft  and  other  fons  of  0,  M,  fucccffively  prior  fettle- 
in  tail  male}  remainder  to  his  own  right  heirs  for  ever:  and  ^fthe    ^ 
gave  the  ufual  powers  of  leafing,  in  pofleffion,  at  rack  rents,  chafe  money 
for  21  years;  and  alfo  power  to  each  of  the  devifees,  when  in  was  paid  or 

aftual  poffcflion,  to  fettli  upon  fuch  perfon  as  he  fliould  marry,  }^^  ^^  "' 
-     ,       .  .  T       r    1-  11  r  «   f    r  ecutcd ;  and 

for  her  jomture,  premues  of  the  yearly  value  of  80/.  for  every  though  the 

1000/.  he  Ihould  receive  with  fuch  wife.     The  teftator  died  fettlor  had 
feifed  of  the  premifes  in  1751 ;  and  TVm.  CJendon^  his  nephew»  ®^«""  P"^ 
died  in  March  1764,  without  ifluc,    whereby   the  eftate  de-  thne^of  fuch 
icended  to  O.  Mannings  the  next  tenant  for  life,  in  remainder,  prior  fettle- 
By  indenture   of  bargain  and  fale  of  the   25th  of  Nov.  1782,  ment,  and 
duly   inroUed  in   C.  B.,  between  thpen   Manning  and    George  <**^n«>tap- 
Owen  Manning,  his  ddeft  fon,  of  the  ift  part,  T.  Green  of  the  then  indebt- 
ed part,  and   P.  Wt/fon  of  the  3d  part,  Owen  Manning  and  ed,  and  there 
George,  his  Ton,  fold  and  conveyed  •  the  premifes  to  Green  in  fee,  ^*J^.^'*J!jf 
to  the  intent  diat  he  might  become  tenant  thereof,  for  the  purpofe  tranfaaion  • 
of  fuffering  a  recovery,  to  the   ufe   of    O.  Manning  and  his  for  the  law, 
affigns  for  life  ;  remainder  to  the  faid  G.  O.  Manning  in  fee :  ^'^^ "  *° 
and  a  recovery  was  accordingly  fuffered  in  Hi/,  term  23  Geo.  3.  j^^^^  ^£ 
On  the  15th  of  March  1^]%^  G.  0.  Manning  died  inteftate  and  fraud  and 
wMboot  iffue  $  whereby  the  reverfion  in  fee  defcended  to  John  covin  arifing 
Manmng  his  brother. and  heir  at  law.     By  indentures  of  leafe  ?^^?  .  *r^* 
and  releafe  of  the  nth  and  12th  of  April  1783,  (between  Owen  infers  fraud 
Manmng,  who  was  then  in  poflef&on,  of  the  firft  part,  the  faid  in  this  cafe, 
John  Manning  of  the  fecond  part,  and  fT.  G/7/and  H.  S.  Gill  '^'^^'^' 

the  ftat.  27  Eli%,  c\4» 

of    •  r  60  ] 
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of  the  third  part ;  reciting  the  former  indenture  of  bargain  and 


fale,  and  the  recoreryi  and  the  death  of  G.  0.  Manning,  and 

Q  *     that  divers  other  mefluages^  &c.  having  in  like  manner   de- 

againfi        fcended  to  the  faid  John  Manning,  he  was  defirous  of  making 

Manning    fome  fettlement  and  provision  for  the  benefit  of  hb  mother,  in 

and  Anolher.  ^^f^  g^^  fl,^^i j  furvive  Owen  Manning,  and  of  his  fitters  and 

younger  brother ',  it  was  witnefied,  that  in  confideration  of  the 
natural  love  and  affe£^ion  which  J^n  Manning  bore,  towards 
Catherine  Manning  bis  mothery  and  Jam,  Catherine  Matilda,  jinn, 
and Mati/da Manning,  his  fitters,  and  Charles Manning,\i\s  brother, 
and  for  making  proviGon  for  them  for  their  refpe£iive  lives,  and  of 
I  ox.  &c.;  Owen  Manning  znd  John  Manning  couYCjcd  to  W*  and 
H.  S.  Gill  in  fee,  amongft  others,  all  the  faid  premifcs,  habendump 
&c.  to  the  ufe  of  Owen  Manning  for  life,  fans  watte  ;  remain- 
der to  the  ufe  of  the  truttees,  during  the  life  of  O.  Jf .,  in  truft 
to  preferve  contingent  remainders  ^   remainder  to  the  ufe   of 
Cath.  Manning  for  life,  fans  watte ;  remainder  to  the  truttees 
and  their  heirs,  upon  trutt,  during  the  lives  of  Jane,   Catherine 
Matilda,  Ann,  Matilda,  and  Charles  Manning,  and  the  furvivor 
{[  6i  ]  '    of  them,  to  receive  the  rents,  &c.,  and  pay  the  fame  equally 
amongtt  his  faid  fitters  and  brother,  and  to  the  furvivor  of  them ; 
remainder  to  John  Manning  in  fee  :  with  the  like  power  of 
leafing  as  is  contained  in  Clender^s  ynW  ',  and  a  power  for  Owen 
Manning,  during  his  life,  and  Catherine  his  mother,  during  bcr 
life,  with  the  privity  and  confent  of  Jfihn  Manning  and  the 
truttees,  or  the  furvivor,  his  heirs  or  afligns,  tettlfied  as  therein 
mentioned ;   and  for  John    Manning,   after    his  father's   and 
mother's  deceafe,  with  the  like  privity  of  the  truttees,  or  the 
furvivor,  his  heirs  or  affigns,  teftified  as  aforefud ;  to  execute 
like  leafes  for  99  years.     Owen  Manning  died  the  9th  of  Sept* 
1 80 1.     By  indentures  of  leafe  and  releafe  of  the  i6th  and  17th 
of  May  1805,  between  Jchn  Manning  of  the  firft  part,  R,  OtUy 
of  the  feeond  part,  and  H,  Otley  of  the  third  part ;  reciting  the 
indenture  of  bargain  and  fale  of  the   25th  of  Nov.  1782,  and 
the  deaths  of  George  Owen  Manning  and   Owen  >  Manning,  and 
that  Jvhn  Manning  had  contraded  with  R.  Otley  for  the  abfolute 
fale  of  the  premifes  \  it  was  witnefled,  that  in  confideration  of 
i8oo/.  to  John  Manning  paid,  he  conveyed  to  R.  and  H.  Otley 
in  fee  all  the  faid  prcmifes  for  which  this  eje&ment  was  broughtf 
being  part  of  the  premifes  in  the  laft-mentioned  deed  ',  habendum* 
to  fucb  ttfes  as  R.  Otley  fliould  appoint ;  and  in  th^  mean  time>  ' 

and 
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and  fabjcA  thereto,  to  die  Ufe  of  R.  Otky  in  fee.    The  confi-        1807. 
deration  for  the  conveyance  to  the  leffor  of  the  plaintiff  was  paid  ^7" 

thus  ;    by  a  book  debt   from  John  Manning  to  the  leflbr  of  ,    q^i^^y* 
plaintiff  41 7A  zs.  9^.     By  cafli  at  fundry  times  1382/.  17/.  3^.       agatt^ 
The  book  debt  was  contraded,  and  150/.  of  the  confidcration    MAMNiNa 
money  paid,  at  the  date  of  the  purchafc  contrad,  and  387A  5/.  a"^  Aitothcr* 
6d.  at  a  fnbfequent  period,  but  before  the  execution  of  the  con- 
veyance of  1805,  and  before  the  leffor  of  the  plaintiff  had  notice       {,  6%  'I 
of  the  deed  of  1783.      The  refidue  of  the  cohfideration  was 
psdd,  and  the  deeds  executed,  fubfequent  to  fuch  notice.     John 
Manmng  did  not  dived  himfeJf  of  all  his  property  by  the  con- 
veyance of  the  1 2th  of  April  1783.    There  was  no  fraud  in  the 
laft-mentioned  ccmveyance,  unlefs  fraud  is  to'be  implied  by  con- 
ftniAion  or  operation  of  law.     The  queftion  for  the  opinion  of 
the  Court  was.  Whether  the  leffor  of  the  plaintiff  were  entitled 
to  recover  againft    the   defendant  Manning  ?     If  the    Court 
(hould  be  of  opinion  that  he   was,  a  new   trial  was   to   be 
had,  or  an  iffue  granted,  as  the  Court  fhouid  direct,  between 
the  plaintiff  and  the  defendant  Goom^  to  try  the  validity  df  his 
leafe.     If  the  ^erdi£%  on  fuch  new  trial  or  iffue  (hould  be  found 
againft  Goom^  a  verdid  was  to  be  entered  againft  both  the  de- 
fendants.    But  if  the  Court  (hould  be  of  opinion  that  the  leffor 
of  the  plaintiff  was  not  entitled  to  recover  againft  the  defendant 
Mannings  the  verdi&  taken  for  the  defendants  was  to  ftand. 

This  cafe,  which  firft  came  before  the  Court  upon  a  motion 
for  a  new  triAl,  being  afterwards  put  into  its  prefent  form  by 
the  defire  of  the  Court,  was  elaborately  argued  in  laft  Eqfter 
term  by  Lamns  for  the  plaintiff,  'and  Bejl  Serjt.  for  the  defend- 
ants ;  and  again,  in  Trinity  term  laft,  by  Marryat  for  the  plaintiff, 
and  Sbepbird  Serjt.  contra  :  and  in  the  courfe  of  the  arguments 
all  the  authorities  bearing  upon  the  queftion  of  the  validity  of 
voluntary  conveyances  upon  good  conGderation,  fuch  as  that  of 
Uood^  or  of  natural  affeStion^  as  contra-diftinguiflied  from  con- 
veyances for  vfl/cAii/r  conGderation  to  purchafers,  with  or  without 
notice  of  the  prior  conveyance,  were  cited  and  accurately  dif- 
cufled.  But  as  the  leading  arguments  and  authorities  were  all  C  ^3  3 
brought  in  review  and  weighed  by  the  Court  in  the  deliberate 
judgment  pronounced  upon  the  cafe  in  this  term,  it  would  be 
needlefs  to  repeat  them. 

Lord  f  LLEMBOROUGH  C.  J.,  after  ftating  the  fadls^ — On  this 
cafe^  as  it  is  found  that  there  was  no  fraud  in  fa£l  in  the  con- 

veyancf 
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Tcyttnoe  of  the  izth  of  April  17(3,  the  only  point  for  the  con* 

j^      .         fidocatiwi  of  the  Co^rt  is,  whether  a  Toluntory-  c<mveyancc, 

Oti.st  '    vithout  any  ▼ahiaUe  confideradont  be  not  accordiiigto  the  legal 

i^^       €onftru£kion  of  the  ftat.  %^  MHz.  c.  4.  fraudulent  againft  a  fub- 

'dA "JI^    fe*W»fc-  purchafer  for  a.  valuable  conCderatbn  :  or,  in  other 

an      n     cr-  ^^jrf,^.  ^^ther  in  fuch  -c^fc  Ac  law  do  not  prefume  fraud, 

wiAout  admitting- fuch  prefumption  to  be  contradided.    The 
eafc3in  which  the  conOxiiQion  of  the  ftatute  jof  the  27  of  £/iz. 
has  coqie  on  to  be  conGderedhate  been  numerous  ;  and  in  fereral 
of  tbofe  which  arofe  ncaseft  the  time^of  pafling  the  ftatute  the 
Judges  fec^  to  have  thought  that  a  volunury  fettlement  was 
only  prima  facie  fraudulent  againft  a  purchafer,  according  to 
the  language  of  the  G)urt  in  Sir  Ra/ph  Bavf  sczk^  VintriSf  193* } 
where  it  is  (aid,  (Lord  HtJe  being  Chief  Juftice) "  that  though 
.''  .every  voluntary  conveyance  carries  an  evidence  of  fraud '^  yet  it 
**  is  not  upon  that.account  only  always  to  be  reckoned  fraudulent^ 
*<  or  to  be  avoided  by  a  purchafer  for  a  valuable  confideration." 
And  in  Jenkins  v.  Kemi/he  or  Kemir,  which  is  to  be  found  in 
Hardrefif  398.  ftnd  in  i  Lev*  150.  in  Lavender  v.  Blaclftone^  in 
%Lev.  1^6.  and  in  Garth  v«  MoUj  1  Ket.  486.  the  fame  doc- 
trine is  diftin£lly  laid  down  }  and  in  Styk,  446.  it  is  ftated  to 
have  been  (aid  on  'a.  trial  at  bar,  (Lord  RoUe  being  then  Chief 
Juftice)  «  that  a  voluntary  conveyance  upon  confideration  of 
[  64  ]      **  natural  afie&ion  bath  no  badge  of  fraudf   unlefs  he  who 
''  makes  it  be.  indebted  at  the  time  or  in  treaty  for  the  fale  of 
"  the  lands :"  which  cafe  Chief  Baron  Gilbert  adopts,  and  fup- 
ports  by  reafoning  of  his  owq,  in  his  Law  of  Evidence,  235.(tf) 
And  in    addition    to   thefe    printed  cafes.   Sir  Robert  Eyre, 
then  Chief  Juftice  of  C.  P.,  according  to  a  MS.  note  formerly 
belonging  to  Mr.  Juftice  Clive,  in  a  cafe  of  Standon  v.  Cbarl^- 
wood,  tried  before  him  at  the  London  Sittings  after  Trinity  term 
1732,  laid  It  down,  that  a  voluntary  fetdement,   made  upon 
marriage  by  Sir  Richard  Andtrfon-,   was  not  fraudulent  91ml 
voluntary  ;   but  the  queftion  was.  Whether   it  was  not  made 
with  an  intent  to  defraud :  and  the  jury  fo  found  it.     And  with 
this  doArine  other  of  the  cafes  which  were  cited  by  the  cpunfel 
for  the  plaintiff  may  well  agree,  in  which  it  is  ftated,  <*  that  con- 
veyances were  decided,  w  evidence  given  at  the  bar,  to  be  fraudu- 
lent;*' or,  **  that  a  jury  were  direfted  on  evidenced*  though  it 

(0}  P.  aoi.  in  the  editioa  of  1801. 

muft 
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mvft  be  recollected  that  thefe  cafes  are  not  fo  ftrong  as  diofe  I        iSoy. 
have  alluded  to,  as  they  arc  not  inconfiftent  with  the  poffibility  ^" 

of  juries  having  been  direded,  what  ought  to  be  their  emclufion  OrtSY  ' 
in  foifft  •/'  law^  from  the  fads  given  in  evidence!  if  the  jury  agmmfi 
(hoold  find  them  to  be  true  x  for  fraud  and  covin  is  alnvays  a  Maw  win  g 
que/lkn  of  lanu  \  it  is  the  judgment  of  law  onfaBs  and  intents,  in 
a  more  modem,  cafe^  where  the  queftion  was  upon  the  ftat* 
13  £/fz.,thatof  Cadogan^.  Kenneth  in  Cvufer^  434.  Lord  Manf 
field  faidy  obiter,  "  the  ftat.  27  jB/iz.  c.  4-  docs  not  go  to  volun- 
tary conveyances,  merely  as  being  voluntary ;  but  to  fuch  as  are 
fraudulent**  And  in  a  late  cafe,  of  Doe  v.  Routledge^  in  the 
fame  book,  p.  705.  wjiere  the  queftion  arofe  on  the  ftatute  now  C  ^J  ] 
under  confideration.  Lord  Mansfield,  in  confidering  one  point 
in  the  cafe,  whether  the  fettlemcnt  there  under  all  its  circum« 
(lances  were  fraudulent  and  covenous,  ftated,  '*  that  in  the 
ftatute  there  was  not  a  word  that  impeached  voluntary  fettle- 
ments,  merely  as  being  voluntary,  but  zs  fraudulent  and  covenous ;" 
and  noticed  the  3d  fcQion^  which  fubjeCls  parties  to  fuch  frau- 
dulent grants,  who  fliould  attempt  to  defend  them,  to  forfeiture 
and  imprifopment,  as  if  fuch  pradlices  were  a  crime )  in  which 
light  no  perfon  making  a  mere  voluntary  fettlement,  by  way  of 
provifion  for  his  family,  was  ever  confidered  to  ftand*  This 
feAion  fumiflies  moft  unqueftionably  a  very  ftrong  argument  in 
favour  of  that  conftruAion  ;  and  had  thefe  cafes  not  been  op- 
pofed  by  many  others  of  great  weight  and  authority,  there  would 
have  been  but  little  doubt  in  our  minds  as  to  this  conftrudion 
being  the  right  one ;  but  we  have  to  deal  with  a  clafs  of  cafe 
full  as  numerous,  decided  by  Judges  of  the  greateft  emtnence> 
which  have  given  thi»  ftatute  a  different  conftrudion^  and  have 
held  that  a  conveyance  without  a  valuable  confideration  is  by  the 
ftatute  made  void,  as  fraudulent,  againft  a  fubfequent  purchafer 
Usrfucb  confideration.  The  earlieft  cafe  in  which  this  is  diftindly 
laid  down  is  Woodi/s  cafe,  cited  by  Tanfield  in  Colville  v.  Porter, 
Cr9.  Jac.  158.  as  far  hack  as  Eafi.  5th  of  Jac,  I.,  where  it  was 
adjudged,  ^  that  an  aflignment  of  a  leafe  of  lands  by  one  quaii 
in  jointure  to  his  wife»  he  taking  the  profits,  and  afterwards 
felling  it  without  notice,  was  within  the  ftatute  $  though  not 
made  in  truft  to  be  revoked,  nor  with  any  daufe  of  revocation ; 
becaufe  it  was  a  voluntary  conveyance  at  firft,  and  fliall  be  in- 
tended fraudulent  at  the  beginning."  In  this  cafe,  though  the 
perlbn  making  the .  conveyance  continued  in  pofieffion  and  took  [  ^^  3 
Vol.  TK.  . E  the 


66  CASES  IN  MICHAELMAS  TERM 

iSo^*        the  pr6fitt»  it  will  be  obferyed  that  there  was  no  badge  of  fraud ; 

J~        as  fuch  pofleffion  accompanied  and  feUowed  die  deed :  but  the 

Otley**     J"^g^  might  very  well  apprehend  that  fubfcquent  purcbafera 

^gmmji      might  be  continoall j  defrauded  bj  fuch  fecret  conveyancc89  if 

Mannimo    they  ihould  be  held  good ;  and  that  when  the  queftion  was 

andAoothcr.  j^^gen  one,  who  had  paid  a  Taluable  confideration  for  an 

eftate^  and  another,  who  had  given  nothing,  it  was  a  juft  pre* 
fttmption  of  law,  that  fuch  Toiuntary  conreyance,  founded  only 
in  confiderations  of  afie&bn  and  regard,  if  coupled  with  a  fubr 
fequent  fale,  was  meant  to  defraud  thofe,  who  fliouki  afterwards 
become  purchafina  for  a  valuable  confideration  ;  and  that  a  dif- 
feteiit  conftrudion  would  have  fo  narrowed  the  opei^tion  of 
the  ftatttte  as  to  leave  the  perfons  meant  to  be  prote&ed  by  k 
fubje£l  to  almoft    all  the  mifchiefs  intended  to  be  gu«nded 
againft :  and   it  certainly  is  more  fit,  upon  the  whole,  that  a 
voluntary  grantee  fliould  be  difappcnnted,  than  that  a  fair  pur- 
chafer  (bould  be  defrauded.     In    Probers  v.  Langbamj  l  Sid. 
133.  a  conveyance  made  by  a  man  in  truft  for  his  daughter  till 
marri^e,  for  her  maintenance,  and  then  in  truft  to  raife  a 
portion  for  her,  was  held  to  be  a  voluntary  conveyance  in  its 
origin,  and  void  by  the  ftat.  27  of  Eli%.  againft  purchafers  for 
valuable  confideration:  this  was  in  the  i^th  of  Car.z*    In 
White  V.  Huffej^  Pneedents  in  Cbanctrj^  14.  in  the  beginning  of 
King  iyUliam*s  reign,  in  the  cafe  of  a  conveyance,  where  the 
fraud,  if  any,  was  only  from  its  being  voluntary,  the  eommif- 
fioners  of  the  great  feal  were  all  of  opinion  that  they  mig^t  de- 
cree a  conveyance  fraudulent  merely  from  being  voluntary,  and 
that}  without  any  trial  at  law.      In  Gardner  v.  PainUr^  Caf* 
temp*  Kingt  C  p.  65.  Lord  King  (aid  it  could  never  be  a  queftion, 
T  67  1      whether  a  voluntary  (ettlement  be  good  againft  purchafers*  This 
was  in  the  year  1726 }  and  in  the  next  year,  in  Tcnkim  v.  Emm, 
^  I  Eq.  Caf.  Ahr,  334.,  a  voluntary  fettlement  v^as  confideved  as 
being  made  void  againft  a  purchafer  by  the  ftat.  27  of  JSts. 
.  And  this  could  only  have  been  fo  held  from  fuch  fetdemcnt 
being  in  point  of  law  confidered  as  fraudulent.     In  JFhiiew* 
8anfim%  3  Atk.  412.,  though  Lord  Hardwicie  is  (tated  to  hate 
faid,  that  he  had  heard  it  laid  in  ^t  court,  that  diere  are  xea- 
fonable  voluntary  conveyances,  which  that  Court  w31  not  interfere 
to  difturb,  upon  the  conftmAion  of  thefe  ftatutes )  yet,  accordi* 
iog  to  the  fiune  cafe,  he  find,  <<  he  hardly  hnewM  inftinoe  where 
a  vriuntary  conteyance  had  not  been  bt\d  iiaudulefiC  agttnft  n 

9  '  fttb« 
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fubfequent  porciiafer/'     A^d  in  Z.^//  Tonvnfeni  v.  It^ndhm^        1867. 


Dot  dem* 


5  r^.  lo,  he  faid, «« on  Ac  27th  of  Biiz.  cfcry  voluntary  convey- 
**  ancc  made,  where  afterwards  there  is  a  fybfequent  convey-  "c^tliTy 
"  ance  made  for  valuable  confideratlon  %  thwgh  nofirmai  in  that  agmmft 
^  volantaiy  conveyance,  nor  the  perfon  making  it  at^all  indebted ;  Mahmiwo 
**  yet  the  determinations  are  that  fucb  mere  voiuntory  conveyance 
**  is  void  at  law  by  the  fubfequent  purohafe  for  valuable  cc^nfi. 
«  deration/'  In  JR^e  v.  Mtttm^  2  fTUf.  356.  Lord  Ch.  J. 
Witm^  ftated  the  queftion  to  be.  Whether  there  were  a  good 
and  valttaite  confideratioA  to  fupport  the  limitation  therein  to 
Homos  Hammertont  the  father  of  the  leflbr  of  die  plaintiff;  or 
whether  the  limitation  were  merely  volimtmry  under  die  flat.  17  of 
£fix.,  and  bad  againft  a  purchafer  for  valuable  confide'rationf 
And  the  Court  held  it  good  ;  as  the  mother  giving  up  her  charge 
of  an  annuity  on  the*  whole  of  the  eflate,  and  taking  it  on  a 
part,  was  confidered  as  a  valuabU  confideratlon.  .  And  Lord 
C.].  DeGreyM  Geodright  yi.  Mofes^  m  %^\tW'.  Black.  Rep.  10 i^^  C  <^8  ] 
laid  it  down,,  ^*  that  the  deed  in  queftion  was  only  a  wdtsntary 
^  conveyance  within  the  true  meaning  of  the  ftat*  a7th  of  jS/».  ^ 
^  being  founded  only  on  si'goodt  and  not  on  a  valuaUe^  confider- 
"  ation  i  and  therefore  could  not  be  fee  up  againfi  a  bon&  fide 
^  puvdiafer/'  And  the  obferration  on  tine  cafe  made  by  the 
counfel  for  the  defendant,  that  it  (toined  that  Lord  C.  J«  De 
Grey  had  been  milled  by  a  cafe  in  2  Vern,  326.,  which  he  re- 
ferred to  \  and  which  was  faid  not  to  have  been  decided,  and  on 
which  he  was  fuppofed  to  have  relied ;  does  not  weaken  the 
audiority  of  the  cafe  in  Blackjhne  ;  for  Lord  C.  J.  De  Grey  re- 
ferred to  it,  not  to  fupport  the  opinion  of  the  Court  on  the  point 
now  before  us;  but  to  (hew  that  a  leflee  for  years  was  a  pur- 
chafer for  a  valuable  confideration.  Lord  Mansfield  hlmfelf 
(wfaofe  opinion  in  Doer.  RoutledgCf  and  whofe  difi:um  tn  Cadogan  t 

V.  Kenneth  have  been  much  relied  on,)  held  in  the  cafe  of  Chap* 
man  v.  Emery^  Covfp,  2B0.  that  a  voluntary  conveyance  after 
marriage  by  a  man  on  his  wife  and  children  was  void  by  the 
ftat.  t7di  of  Eliz,  againft  a  fubfequent  mortgagee,  whom  he 
heM  to  be  a  purchafer^  And  with  refpe£l  to  the  cafe  of  Doe  v. 
Rwdedge^  it  may  be  obferved  that  Lord  Mansfield  feems  to  have 
fupporte^his  opinion  by  cafes,  which  were  not  confldered  as 
ca&f  of  voluntary  fettlements  ;  but  as  cafes  where  the  fettlements 
had  for  their  foundation  valuable  confiderations :  fuch  was  the 
cafe  of  Ifeiv/fifad  and  SearJes,  in  z  Aii.  a6t.  which  he  men^ 

E  a  tioned 
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1807.  deoed  by.  nam^  i  for  Lord  Hardiviche  intli^tcale  ftated  <*  the 
•^J"  queftion  to  be.  Whether  the  articles  <rf  the  joth  of  April  1 709 
Otlbt*  were  for  a  valuable  confideration,  and  binding,  or  ought  to  be 
ag^umfi  conGdered  as  voluntary  and  fraudulent,  with  refpeCb  to  fubfequent 
'^^"'1^  creditors  and.purchafers  ?"  And  afterwards  he  faid,  «  I  think 
r  ^  n  *  **  the  fettlement  no  voluntary  agreeoaent,  but  a  binding  one  ^ 
<^  the  ftatutes  of  the  13th  and  27th  of  jS/iz.,  that  make  con- 
<<  Tcyances  fraudulent,  are  Toluntary  conveyances  made  againft 
«<  purchafers  for  a  Taluable  confideration,  or  bona  fide  creditors; 
<<  but  it  would  be  difficult  to  (hew  that  fuch  a  limitation,  as  in 
**  the  prefent  cafe,  has  been  held  fraudulent  and  void  againft 
**  fubfequent  purchafers  -  and  creditors.  The  prefent  is  a 
^<  ftronger  cafe ;  for  here  are  reciprocal  cofifiJerationSf  both  on 
**  the  part  of  the  huiband  and  wife,  by  tie  provjfions  under  tie 
*<  articles /or  tbefeconi  marriage.^  And  I  believe,  if  it  were  ne- 
ceflary  to  go  iijito  the  examination,  it  would  be  found  that  in  moft, 
if  not  in  all  of  the  cafes  cited  bj  the  defendant,  there  were  reci- 
procal confiderations;  fome  benefit  acquired  bjtbe  perfons  making 
the.  fettlement,  which  might  fall  under  the  denomination  of  a 
•valuable  confideration  \  though  perhaps  other  peifons  derived  a 
•benefit  from  the.  fettlement,  who  were  not  the  principal  obje£ls 
•of  it.  As  in  JenUm  v*  Keymys^  where  the  confideration  of  a 
^marriage  and  marriage  portion  was  held  to  run  through  all  the 
eftates  raifed  by  the  fettlement  on  the  marriage ;  though  the 
jnarriage  was  not  concerned  in  them.  And  it  muft  be  further 
recollected,  with  refpeA  to  Doe  v.  Rmttledge^  that  upon  the 
ftj^ngth  of  the  voluntary  fettlement  in  that  cafe  a, marriage  wai 
had-s  which  was  noticed  by  Lord  Mansfield.  And  according  to 
the  cafe  of  Prodgers  v.  Langiam^  i  Sid.  ijg*  a  voluntary  con- 
vepnccy  fraudulent  againft  a  fubiiequent  purcha(er,  was  held  to 
be  made  good  by  a  fubfequent  marriage.  And  it  will  be  further 
recoUeAed,  that  in  Doe  v.  Routledge  there  was  110  bond  fidefuf* 
chafer,  Sub&quently  to  the  cafe  of  Chapman  v.  Emery^  the 
cafes  of  ;Epeljny.  Tetter,  2  Bro.  Chan.  Caf.  148.  and  Doe  en 
[  70  1  dem.  Botbell  v.  Martyr^  i  Bof.  fst  Pull.  New  Riporfe^  339. 
have  been  determined :  in  the  laft  of  which  it  was  laid  down^ 
«^  that  it  cannot  now  be  held  that  a  prior  voluntary  conveyance 
^  «  (hall  defeat  a  conveyance  to  a  purchafer  for  a  valuable  coo- 

<<  fideration,  without  overturning  the  fettled  aq^  decided  law.'' 
And  in  the  firft  of  them  (i  •  e.)  Evelyn  y.  Teffjjf^rp  it  iras  faid  by 
Lord  ThiertoWf  that  fo  many  ^estes  fiand  e^  the  ruky  that  it 

cannot 
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cafmoi  befiaken.    And  fo  latte  as  Mkh.  term  1864,  in  the  cafe        1807. 
of  D9i  d.  Ltum  V.  Hoplam^  the  Court  of  Exchequer  held  ;  where  7" 

after  marriage  a  man  covenanted  to  ftand  feiied  of  an  eftate  to      otLST  * 
the  ufe  of  himfelf  for  life»  remainder  to  the  ufe  of  his  wife  for  life,       againft 
remainder  to  the  heirs  of  die  body  of  the  wife  begotten  by  the  huf-    *J^'**2i* 
band  ;  that  fuch  fettlement  was  void,  as  being  voluntary  againft  a 
lefiee  of  the  huiband  for  3 1  years  \  the  fon  of  the  fettlor  clsuming 
the  eftate  after  Usfather'sdeath againft  the  lefiee.  Tothe  authority 
of  thefe  cafes  may  be  added  the  cafe  of  Nunn  v.  WUfmort^  8  Ttrm 
Rep.  5 18.  where  Lord  Kenyan  faid,  <<  if  this  deed  were  either 
"  ^BtmlljfrzudnleRt,  or  voluntary  ^/hmvfbeneetbe  law  i^^^ 
M  the  confequence  infifted  on  by  the  plaintiff  would  follow  \  and 
*<  I  admit  that  if  this  deed  were  a  voluntary  deed,  the  knufdys  it 
"  is  fraudulent. ^^  '  Thus  ftand  the  authorities  on  both  fides  of 
the  quefiion ;  and  the  weight,  number,  and  uniformity  of  thofe 
which  eftablifli  the  point  ^contended  for  on  behalf  of  the  plain- 
tiff, do  in  our  opinion  very  much  preponderate :  and  as  many 
eftates  depend  upon  the  rule,  it  ought  not,  we  conceive,  to  be 
ihaken.     It  appears  from  the  MS.  note  I  have  cited,  formerly 
belonging  to  Mr.  Juft.  Clive^  that  Mr.  Horfman  in  the  year  17x5 
adrifed  the  making  a  mortgage  of  the  eftate  fettled  in  ftri£^ 
fettlement  by  Sir  R,  Anderjon  after  hid  marriage;  thinking  it 
voluntary  and  fraudulent  as  againft  apurchafer,  and  the  like      C  7^  3 
adrice  as  that  which  he  gave  nearly  a  century  ago,  probably  had 
been  given  before  :  and  that  it  has  been  given  fince,  and  a6led 
on,  we  cannot  doubt  \  as  Lord  Thurl&w  was  not  likely  to  have 
expreffed  himfelf,  as  he  did  in  Evelyn  v.  Temptdrj  unlefi  he  had 
known  that  fudi  had  frequently  been  the  cafe.    Feeling  our- 
felves  prefled  with  diefe  authorities  and  confiderations,  we  think 
ourfdves  bound  to  give  judgment  for  the  plaintifi;     Much  pro- 
perty has,  no  doubt,  been  purchaftd,  and  many  conveyances 
fettled  upon  the  ground  of  its' having  been  fo  repeatedly  held, 
that  a  voluntary  conveyance  is  fradddent,  as  fuch,  within  the 
ftat.  ^7th  of  JSlhs.. :  and  it  is  nor  new  thing  for  the  Cburt  to 
hold  itfeif  concluded'  in  ihatters'  refpefting  real   property  by 
former  decifions-upon  ifueftions,  in  rei^d  of  whieh^  ^  it  were 
res  integra,  they  probably  would  have  come  to  very  difierent 
amdufions*    And  if  die  adhering  to  fuch  determinations  is 
likely  to  be  attended  with  inconvenience,  it  is  a  matter  fit  to  be   ' 
remedied  by  the"  Le^ature,  which  is  able  to  prevent  die  mif- 
cUef  tn  fucure,  £i(^  to  obviate  all  the  inconvenient  confequences 

E  3  which 
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iZcj.       which  arc  Hkelj  to  itfvh  from  it,  «i  to.pardiafes  ahready  ma^« 

^~"        And  w^  cannotbttt  fiiy,  as  at  prefent  a^vMcdi  and  confidcring 

OrirBY  *    ^^  conftrodion  pot  ^  the  ibtttici  that  it  would  hai^  heen 

^f ^f^       better  if  die  ftatute  bad  avoided  cottfcyantet  only  againft  pur* 

Manning    chafers  for  a  valoaUe  cooGdefatioo,  toMma  notice  rf  A€  frkr 

and  Another,  cmvejmnee.      Our  opinion  being  with  Ac  phmtiff,  the  con- 

feqnencc  is  that  there  mud  either  be  a  new  trials  or  an  iffiie 
between  the  plaintiff  and  the  defendant  Gmm  to  try  the  validity 
of  fab  leafed 
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%^^^^  OoDSAix  and  Others  agait^  Boldero  and  Others. 

tr^Stt  TP^  ^**  "  *^*°"  ^^  ^^'^^  ^"  *  P®'*^y  ^^  infurance  made 

the  life  of  his  ^  ^9^  ^^  ^^'  iSoji  under  feal  of  the  defendants^  at 

debtor  to  the  three  of  the  diredlors  of  the  Pelican  Life  Infurance  Company, 

A^lf  "^  if  **"  *"^  behalf  of  the  company  \  which  recited  that  the  plaintiffs, 

fuch  a  con-  coachmakers  in  Long-aen^  being  intercfted  in  the  life  of  the 

tfaA  is  fub*  Sight  Hon.  WiUiom  Pitt,  and  defirous  of  making  an  infurance 

^•otiaBy  a  thereon  for  7  years,  had  fubfcribed  and  delivered  into  the  office 

demnitv^  '°*  ^  ^^  coqapany  the  ufual  declaration  fetting  forth  his  health  and 

againft  the  %c>  &c.  and  having  paid  the  premium  of  15/.  15/.  as  a  con« 

lefs  of  the  (ideration  for  the  affurance  of  500/.  for  one  year  from  the  28th  of 

thetefore  if  ^^'  ^^^3$  it  was  agreed  that  in  cafe  Mr.  Pitt  (hould  happen  to 

after  the  die  at  any  time  within  one  year,  &C.9  the  funds  of  the  company 

death  of  the  fhould  be  liable  ta  fsy  and  make  good  to  the  plaintiffs,  tbdr 

to  executors,  8cc.  within  diree  months  after  his  demife  ibould  have 

the  debt  to  ^'^  ^^^7  certified  to  the  truftees,  Sec.  the  fum  of  $oo/.     And 

the  creditor,  further,  that  that  policy  might  be  continued  in  force  from  year  to 

the  latter  j^jp  mj|jj  ^^  expiration  of  the  term  of  7  years,  provided  the 

vardsrecora'  ^^^^Ual  premium  ibould  be  duly  paid  on  pr.before  the  28th  of 

upon  the  Nofunnber  in  each  year.    The  plaintiffs  then  averred,  that  at  the 

P^hcy ;  sJU  fiff^  ^  ^^  making  rf  iii  /aid  ^tfrancfj  md  fr$m  thinet  untU  the 

dehtor  died  ^^^^  rf  Mr.  Pitt,  they  were  intercfted  in  his  life  to  the  amount 

iniblvent,ttMl  of  the  fum  infured }  and  that  they  duly  paid  the  annusd  premium 

Aeexecotors  of  15/.  15/.  before  the  28th  of  Nov.  1804,  and  the  further  fum 

Id^ifhS?'  of  15/.  15/.  before  the  a8th  of  Nov.  1805  \  and  that  alter  that 

means  of  pay*  day,  and^ilt  tie  ajfuranoe  was  mfircif  and  btfire  tie  itciiUting^ 

mentbya  tie 
third  party.    ^ 
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«Ei^Mire^«b/^M^,Tiz.*ondie23d  of  JRr^.i8o6,  Ht.  Pitt        1807. 

died ;   diat  his  demife  was  afterwards  duly  certified  to  the        """^ 

tivfltest  ^(c  $  fince  when  nunne  than  three  numths  have  elapfed  «^ 

before  the  commencement  of  this  fuit»  &c.  j  but  that  die  500/.    Boldbro* 

bat  sot  been /iar<if  sriwddk  josrf /d  the  plaintifis.     There  were  alfo    *  C  73  1 

oooBts  for  lb  much  money  had  and  received  by  the  defisadants 

to  die  phintiffi'  nfe,  and  apoo  an  account  ftated*    To  this  the 

defendants  pleaded,  ift^  nil  debent.    adty,  That  die  plaintifi» 

at  the  time  t>f  making  the  affurance,^  and  from  thence  until  th^ 

death  of  Mr.  J^,  were  nol  interefkd  in  his  life  in  manner  and 

form  as  they  have  complained.  Sec.     sdly.  As  tf  the  firft  county 

that  the  intereft  of  the  plaintiffs  in  the  policy,  and  theveby  in* 

tended  to  be  coyered,  was  a  certain  dihf  of  500A  at  the  time  of 

making  the  policy^  due  from  Mr.  Pin  to,  the  plaindflb,  and  lio 

odier ;  and  that  the  faid  debt  afterwards,  and^^^  He  deMb  tf 

Mr.  Pitt,  and  before  the  e^fMiting  e/tke  plaintif/  Ml,  to  wit,  on 

the  6th  of  March  1806,  tcwr  fiUj  paid  to  the  fteAntiffi  by  die 

Earl  of  Chatham  and  the  Lord  BiQiop  of  Lincoln^  executes  of  the 

will  of  Mr.  Pitt.    Iffiies  were  taken  on  the  two  firft  pleas :  and 

as  to  the  laft,  the  plaintifB  \  protefting  that  their  intereft  in  the 

policy  thereby  intended  to  be  covered  was  not  the  ftid  debt 

mendoned  in  that  plea  to  be  due  to  them  from  Mr.  Pitt^  and 

no  other ;  replied,  that  the  faid  debt  was  not  afterwards,  and 

after  the  deadi  of  Mr.  Pittj  and  before  the  exhibiting  of  their 

hill,  fully  paid  to  them  by  the  Earl  of  Chatham  and  the  Lord 

Biihop  of  Lincoln^  executors  of  Mr.  Pitf^  in  manner  and  form 

as  alleged,  8cc. :  on  which  alfo  ifluc  was  joined. 

The  defendants  paid  51/.  {a)  Into  court  upon  the  firft  count  t      [  74  1 
and  on  the  trial  of  the  caufe  before  Lord  BUenborbugh  C.  J.  at 
GuiUhaO,  it  was  agreed  that  a  yerdid  ihould  be  entered  on  the 
fcreral  ifliies,  according  to  the  diretiion  of  the  Court>  On  the 
following  cafe  refenred. 

The  policy  mendoned  in  the  declaration  wus  duly  exeeutkd>i 
and  the  premiums  diereon  were  regularly  paid.  '  Mr.  Pftt,  men* 

{a)  There  wat  fome  difcuflion  in  the  eourie  of  the  ar^ment  as  to 
the  ftt£kiency  of  the  fuoi  paid  into  court,  in  refpeft  of  the  pratniums 
t«od?ed  i  the  grounds  of  cooiputiog  which  did  not  diftinfidy  appear. 
The  defindants'  counfel,  however,  denied  the  neoeflity  of  paying  any 
tUQg  into  oourt,  the  siflc  having  once  cenmeoetd ;  and  ukinately  no 
opinion  was  giren  by  the  Court  on  this  point. 

£  4  tioned 
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tioned  in  the  policy,  died  on  the  23  d  of  January  i8d6;  ^lich 
event  was  duly  certified  in  Ftbnsary  1806  to  the  truftee s  of  the 
Pelicsin  life  Infiurance  Company.  The  defendants,  before 
Trimty  term  laft,  were  ferred  widi  procelsifliied  in  thiscaufe  on 
the  3d  of  Jwu  i8otf.  Mr.  Pki  was  indebted  to  the  plainttfis 
at  the  time  of  the  execution  of  the  policy,  and  from  thence  tip 
to  and  at  die  time  of  his  death  above  5Go/.,*suid  d^ed  infolftnt. 
On  the  6th  tA  March  1806  the  executors  of  Mr,  Pin  paid  to  the 
pbnntiffii  out  of  the  money  granted  by  parliament  "for  the  pay- 
ment of  Mr.  Pitf%  debts,  1 109/.  i  u.  64.^  as  in  full  for  the  debt 
due  to  them  fir^m  Mr.  Pitt.  The  cafe  ivas  argued  in  the  laft 
term  by 

Dandier  J  for  the  plaii^ifis,  who  contended  that  they  were 
entitled  to  recover  upon  this  policy,  notwithftanding  the  pay- 
ment of  die  debt  to  them  by  Mi^  Pitfn  executors  out  of  the 
money  granted  by  parliament  for  that  purpofe.  It  is  clear  that 
a  creditor  has  an  infurable  intereft  i^  the  life  of  his  debtor,  and 
the  amount  of  the  debt  is  the  meafure  of  that  intereft ;  and  fo 
far  the  exiftence  and  legality  of  the  debt  (a)  is  neceflary  to  the 
validity  of  the  infurance  in  point  of  intereft  under  the  ftat. 
i4Gio.  3.  f  •  48.}  but  it  is  not  the  deitf  qnk  dibtj  which  is  infured, 
but  the  life  of  the  debtor :  it  is  only  neceflary  that  the  intereft 
fliould  eadft  at  the  time  of  the  infurance  made,  and  continue  up 
to  the  time  of  the  death  of  the  debtor,  as  it  did  in  this  cafe^ 
and  the  fum  infured  having  then  become  due,  and  the  debtor's 
eftate  infolventy  the  fa£k  of  payment  of  the  debt  afterwards  by  a 
third  party  cannot  be  material )  fuch  payment  being  altogether 
gratuitous.  The  validity  of  the  isfurance  depends  upon  its 
agreement  with  the  ftat.  14  Geo.  3.  c.  48  •,  which  was  made  to 
prevent  <'  infurances  on  lives  or  other  events  wherein  the  afliired 
M  ihall  have  no  intereft  {*  and  for  this  purpofe  it  ena£b  (/  i.) 
<<  that  no  infurance  (hall  be  made  |by  any  perfons  on  the  life  of 
any  perfon^  &c.  wherein  the  perfons  for  whofe  ufe,  benefit^  or 
on  whole  account  fuch  policy  (hall  be  made,  (hall  have  no  in- 
tereft, or  by  way  of  gaming  or  wagering  :**  and  it  avoids  every 
afliirance  nude  contrary  to  the  true  intent  and  meaning  thereof. 
The  id  fedion  prohibits  the  making  any  policy  on  the  life  of 
any  perfon,  without  infifirting  in  it  the  perfon's  name  interefted 

(tf)  Z)«7«rv.£iSr,Z«idSNi  Sittings  after  JS/1  1788.  Parkou  Injur. 
ad  ed.  491*  and  a  Marjh  om  Iiffiir.  675, 

therein. 
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tbeiein.    And  the  3d  fe£%.  provides^  that '<<  in  all  cafes  where        1807. 
**  the  infured  hath  intereft  in  fuch  life,  &c.*ne  greater  fum.fliaH       — ^ 
«  be  recovered  frcim  the  infurers  than  die  amount  ^  or  value  of      j^^^*^ 
*<  the  jntereft  of  the  infured  in  fuch  Ufey^'  &c»    N<i^  hexe  it    Bob»feiid^ 
cannot  be  difputed  but  diat  all  therequiGteat>f  the.^  have  bees 
complied  with.    The  only  queftion  whidi  can  be  made  is  npon 
the  third  feAioo,  as  to  the  necei&ty  of  the  intereft 'coatmunp 
beyond  the  time  of  the  event  happening  on  which  dio  infmnce     f  76  ] 
is  ftipulated  to  be  paid,  and  to  the  commencement  of  tbeiAioni 
But  the  intereft  need  only  continue  up  to  the  happening  of  the 
event  infured,  when,  the  caufe  of  a£tioD  arifesi-and  that  is  the 
ttfual  averment  in  adionsof  this  fort:  and  th^  defendazita  by 
their  third  plea  admit  that  it  continued  beyond  il^t  timeri  /or 
they  allege  that  the  debt  was  paid  ajSter  Mr.  PitfA  death,-^  dMmgh 
before  the  aAion  commenced.    But  if  it  had  been  nectary  that 
the  intereft  (hould  endure  up  to  the  time  of  the  aAion  broughti 
that  Ihottld  have  been  averred  ;  which  has  not  been  ufuali  and 
for  want  of  which  the  judgments. in  former  cafes  might  have 
been  arrefted.    The  hazard  was  run,  for  which  the  premium 
was  received,  during  Mr.  Pitfs  life;  and  as  he  died^infolvent, 
there  was  then  as  it  were  a  total  iols :  then  the  undecwriters! 
liability  cannot  be  adeemed  by  the  voluntary  payment  of  a.  third 
party,  though  through  the  hands  of  the-debtor's  executors.    Tb^ 
very  payment  of  the  premium  gave  the  plaintiffs  *an  intereft  in- 
the  policy ;  and  it  could  not  have  been  in  the  contemplation  of  / 

the  Legiflature  when  they  granted  the  money  for  the  payment 
of  Mr.  PUfs  debts  to  adeem  the  riilk  of  ^  underwriters.    In  the 
cafe  of  infuranoes  againft  fire,  it  never  was  conceived  that  the^ 
infurers  could  avail  themfelves  pro  tamo  of  charitable  donations* 
coUe&ed  for  the  benefit  of  'the  fufferers.     In  the.  cafe  bf  a^lifiai 
infurance,  the  premium  is  pot  calculated  upon  the  riik-o£  ihe* 
infolvency  of  the  peribn  whofe  life  is  infured,  but  foldy  on  the 
probability  of  the  duration' of  the  lifd.    But  if  the  defendant^'. 
objeAion  be  well  founded,  every  cafe  of  the  fort  will  be-refobred 
into  an  examination  of  the  aflets ;  of  which  the  iftfurers  will  avail 
themfelves  pro  tanto,  after  having  had  the  benefit  of  the  whole  pere^ 
mimn :  and  diis  too,  at  any  difbmce  of  time  when  ajieta*may  be' 
foTtb*coming  after  the  payment  of  ^the Ms.   Butcfecondlyi-by  the      C  77  ] 
payment  of  money  into  court  the  defendants  admit- a  continuance 
of  theplaintiffs'interefton  the  policybeyond  the  amount  of  the  bare 
debt;  for  it  was  paid  in  after  the  Hquidattob  of  the  debt,  and  after 

the 
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i8o7#       the  tAknrcommeiiced.  And  therefore  the  pladntifli  would  6ettK 
titled  to  reooYer  fomething.  And  it  does  not  appear  how  the  pee- 
miomt  reccifcd  haie  been  reduced  to  the  amount  paid  Into  court* 
Matrj&t^  cont^  find  that  he  (hould  not  now  depute  the 
pnqpofiitiont  that  a  ctedEtor  might  iofure  the  life  of  hte  debtor 
finee  Ae  ftatute  i  though  it  might  have  been  doubted  at  firfl» 
wfaedier  fiich  an  interell  aa  that  in  the  Kfe  of  anodier  were 
widbin  the  contemplation  of  the  Legilbture«    Theie  was  an  }n* 
cepdon  of  the  riik  on  the  policy  v  and  therefore  'die  premium 
was  properly  paid ;  and  no  queftaon  can  arife  on  die  amount  of 
it|  diis  heingaa  snfurance  on  a  precife  fum,  Hke  a  valued  fea 
policy.    The  only  queftioa  is,  whether  in  the  event  dM  plainti  A 
havobceu  damnified^  and  can  call  upon  die  aflurera  for  any  in- 
deaudfioation.    To  purfue  the  metaphor  ^  the  fhtp  infttred  has 
been  wrecked,  but  there  has  been  a  falrage,  which  the  under- 
writers were  entitled  to,  and  out  of  whidi  the  afured  hare  been 
indemnified :   notwkhftanding  u4uch  they  ftill  elaira  as  for  a 
total  krfs ;  contrary  to  the  very  nature  of  the  infurance,  which 
ss  only  a  contraA  of  indemnity.     Admitting  duit  the  geiieral  form 
of  the  declaration  in  thefe  caies  may  have  been  fuch  as  is  ftated ; 
ftill  it  is  competent  for  the  underwriters  to  fliew  that  a  fidvage  haa 
been  reoeived  by  the  aflured  to  the  whole  extent  of  dieir  lofs :  and 
r  y8  1      in  no  cafe  can  an  aflured  recover  double  (atisfaAion  whedier 
from  dM  famo  of  any  other  perfon^  as  in  die  cafe  of  a  double 
infuranoe :  and  therefore  it  is  inunaterial  in  this  cafe  from  what 
hand  the  firft  fetisfaAion  came.    This  principle  was  fully  ad- 
mitted in  die  cafe  of  BwA  r*  RmniaU  («),  where  it  was  applied 
to  a  cafe  much  ftronger  than  the  prefent.    For  diere  a  fervant 
having  entered  into  arddes  to  ferve  his  mafter  fer  a  certain  dmo 
under  a  penalty,  and  the  fervant  having  left  his  feiviee  before 
die  time  by  the  procurement  of  the  defenduit,  diis  Court,  in  an 
aAicn  by  the  mafter  to  recover  damages  agaunft  the  feducer> 
held  duit  the    mailer's  having  before  filed  die   ferrant  and 
recovered  the  penalty  againft  him  before  the  afiion  brought 
againft  the  fedncer  (though  in  hBt  the  penalty  recovered  waa 
Ml  received  till  after  the  fecend  aAion  commenced,  but  before 
trial,)  was  a  bar  to  fueh  further  remedy ;  confidering  the  amount 
of  the  penalty  as  ample  compenfadon  for  the  injury  received  i 
and  that  no  further  fetisfa Aion  could  be  received  from  any  odiev 
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qwter.  [Lord  ElUnborougb  C.  J.  I  never  could  entkcly  ooiip> 
prebend  the  ground  on  which  that  cafe  proceeded.  It  was 
afliiflaed  that  the  fom  taken  as  the  penalty  from  the  fervant  was 
the  extreme  limit  of  the  injury  fuftained  by  the  mafter :  but 
there  is  the  doubt :  for  the  penalty  m^ht  have  been  fo  iimitedy 
becaufe  of  the  inability  of  the  fenrant  to  undertake  to  pay  more ; 
and  yet  it  might  have  hccn  very  far  from  an  adequate  compen* 
fation  to  the  mafter  for  the  Injury  done  to  him  by  another  who 
iieducod  his  firrvant  from  him.  I  remember  however  a  fimilar 
caie  cried  at  the  fittings  in  the  court  of  Common  Pl^as  before 
Mr.  Juftice  WVfin^  fitting  £or  the  Chief  Juftice>  who  ruled  Ae 
&me  point  upon  the  dry  aothority  of  the  former  decifion ;  bttt^ 
as  it  fecmed  to  me  at  d>e  time,  with  confideiable  doubt  upM 
his  nund  as  to  the  propriety  of  it.  Lanvnnce  J.  I  fuppofe  the 
Court  proceeded  upon  the  ground  that  the  penalty  was  by  the 
ezprefii  ftipulation  of  the  parties  made  an  equivalent  for  the  loTl 
ef  the  (ervice.  Lord  EOenhr^ugb.  That  is  fo  as  between  the 
parties  tbemfelves ;  but  it  may  admit  of  donbti  whether  Aat 
were  the  £urway  of  confidering  it  as  againft  a  ftianger,  a  wrong 
doerO  ^  voluntary  payment  of  another's  debt,  if  accepted  as 
fnch^  wtU  protefk  the  debtor :  a!)d  if  foj  it  will  equally  proted 
an  infurer,  under  the  ftatute.  For  the  obfed  of  that  was  to 
prevent  wager  policies :  but  if  this  policy  may  be  enforced,  not- 
withftinding  pay^nt  of  the  debt,  every  creditor  may  gamble 
upon  the  life  of  his  debtor  by  way  of  infurance,  though  with- 
out any  veafon  to  doubt  of  his  folvency  $  and  upon  his  death  he 
would  be  entitled  to,  double  fatisfaAion  of  his  debt  U  a  pay* 
ment  oot  of  the  debtor's  aflets  would  have  been  a  bar  to  tht^ 
aftioni  it  cannot  enter  into  the  merits  of  the  cafe  to  inquire  by 
wkofe  afiltaaee  the  executors  have  been  enabled  to  make  the 
payment.  The  money  was  paid  by  them,  and  received  by  the 
phintifit,  as  for  die  Mt  of  Mr.  Pitt.  Thcnf  adly,  the  payment 
of  money  into  court  on  the  firft  count  only  admits  the  oontrad 
declared  on.  It  admits  diat  the  plainti A  had  W  intereft  in  the 
policy.'!^  to  the  death  of  Mr.i'M,  but  not  at  the  time  of  dieuAbn 
brought  I  and  where  a  ditaand  is  ilkgat  on  the*  face  of  it,  payment 
of  money  into  eourt  does  not  admit  it  (0).-  [It  waSvafterwards 
ftafted  by  the  Cottct>  and  agreed  on  ail  hamds^  ^t  the^payment 

U)  Cpm  v.  Pwfyf  I  Term  Rep*  464.  and  RMenu  ▼•  Cricket,  i  Bof.li 

of 


Oe»sai.a 
^OLSiaOi 


[79  3 


OOOSALL 

agaimfi 


79  CASES  m  MICHAELMAS  TERM 

1807.       of  mon^  into  court  on  die  firft  count  only  admitted  the  faffi^ 

ftated  in  that  count]  '  ' 

*  Daafier^  in  reply»  on  die  principal  queftion,  faid  that  die 

h€tn  of  the  cafe  Ihewed  that  this  was  not  a  wagering  policy ; 

but  that  die  plaintiffs  had  an  tntereft  in  it  up  to  the  extent  of  die 

fum  infilled.    And  denied  that  the  fubfequent  payment  of  the 

debt  out  of  the  grant  of  parliament  was  like  die  cafe  of  falvagt 

en  a  marine  policy :  for  that  was  an  Kdtamage  calculated  upon 

by*the  underwriters  in:  fixing  the  amount  of  the  premium  ;  but 

here  the  folvency  of  the  debtor  formed  no  baCs  of  die  calcula- 

tiooy  but  only  the  probable  duration  of  his  life.    In  £irdif.  Rmb^ 

4$U^  (befides  the  doubt  of  the  foundnefs  of  that  decifion)  the 

penalty  wals  confidered  as  liquidated  damages  to  the  full  extent 

tii  the  injury)  and  the  judgment  recovered  was  confidered  as  a 

iatisfa&ioB  in  law.    If  in  this  cafe  the  plaintiffs^  after  recovering 

judgment  againft  the  underwriters^  had  attempted  to  fue  Mr* 

Fitf%  executors,  the  cafes  would  hare  been  mcnre  iike.    This 

(lands  as  the  cafe  of  a  grahuioiu  payment  by  third  perfonaof  the 

debt  of  another,  and  not  as  the  fatisf afiion  of  a  legal  demand, 

nor  upon  a  ftipulation  to  receive  it  as  fiitisfaAion  of  the  prefent 

claim.    It  is  moft  like  the  cafe  of  a  charitable  donation  to  fuf- 

ferers  by  fire  who  were  partially  infured. 

Curia  adv.  vult. 

Lord  EtLBMBOROuck  C.  J.  now  delivered  the  ju^pnent  of 
the  Court. 

This  was  an  aAion  of  debt  on  a  policy  of  infurance  on  the 
life  of  the  late  Mr.  Pin^  effsAed  by  the  plaintifi,  who  ware 
creditors  of  Mr.  Pitt  {at  the  fum  of  500/.  The  defendants 
were  dircAors  of  the  Pelican  Life  Infurance  Gonpany,  with 
whom  that  infnrance'was  efie£ted.  [His  Lordfliip,  after  ftating 
[  Si  ]  the  pleadings  and  the  cafe,  proceeded*^]  This  afliitmoe^  as. 
every  other  to  which  the  law  gives  effeA>  (with  die  exceptions 
only  which  are  contained  in  the  2d  and  ^d  feftions  of  the  ftat* 
19  Gfo.  %•  €•  17.)  is  in  its  nature  a  contiaft  of  iftJUmmij^  as 
diftinguilhed  ftbm  a  contra£b  by  way  of  gammg  or  no^iri$tg. 
The  intereft  which  the  plaintiffs  had  in  the  life  of  Mr.  Pitt  wa» 
diat  of  creditors ;  a  defcrlption  of  intereft  whseh  has  been  held 
in  ftfveral  hte  caies  to  be  an  infurable  one,  and  not  within  the 
prohibition  of  the  ftat.  14  G«.  3.  c.  48.  /  i.  That  inteieft  de- 
pended upon  the  life  of  Mr.  Pitt^  in  refpedl  of  the  means,  and 
of  the  probability,  of  payment  which  the  continnaaoe  of  his 

life 
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life  afibrded  to  fuch  creditor8»  and  dhe  probability  of  lofo  which 
refulted  from  his  death.  The  event,  againft  which  the  indem- 
nity was  ibaght  by  this  afliirance,  was  fubftantially  the  expe^ed 
confeqnence  of  his  death  as  afie&ing  the  interefts  of  thefe  indi-^ 
Yiduals  afiiired  in  the  lofs  of  their  debt*  This  a£Uon  is,  in 
point  of  law,  founded  upon  a  fuppofed  damnificadotk  of  the 
plaintiffs,  occafioned  by  his  death,  exifting  and  continuing  to 
exift  at  the  time  of  the  aQion  brought :  and  being  £o  founded^ 
it  follows  of  courfe,  that  if,  before  tbe,a£lion  was  brought,  the 
damage,  which  was  at  firft  fuppofed  likely  to  refult  to  the  cre- 
ditors from  the  death  of  Mr.  Pitt^  were  wholly  obviated  and 
prevented  by  the  payment  of  his  debt  to  them,  the  foundation  of 
any  aclion  on  their  pan,  on  the  ground  of  fuch  infurance,  fails. 
And  it  is  no  objection  to  this  anfwer,  that  the  fund  out  of  which 
their  dcfbt  was  paid  did  not,  (as  was  the  cafe  in  the  prefent  iur 
fiance,)  originally  belong  to  the  executors,  as  a  part  of  the  afl^ts 
of  the  deceafed :  for  though  it  were  derived  to  them  aliunde, 
the  debt  of  the  teftator  was  equally  fatisfied  by  them  thereout; 
and  the  damnification  of  the  creditors,  in  refpe  A  of  which  their 
aQion  vypon  the  affiirance  contrail  is  alone  mauntainable,  was 
fully  obviated  before  their  adion  was  brought.  This  is  agreeably 
to  the  doArine  of  Lord  Maffsfield  in  Hamilton  v.  Mtndes^ 
%  Burr.  I210.  The  words  of  Lord  Mansfield  are,  <<The 
<'  plaintiff's  demand  is  for  an  indemnity:  his  aAion  then  muft 
«  be  founded  upon  the  nature  of  the  damnification^  as  it  really 
"  is  at  the  time  the  a£Uon  b  brought.  It  is  repugnant,  upon  a 
^  €ontra&  ibr  indemnity,  to  recover  as  for  a  total  lofs,  when  th< 
^  event  has  decided  that  the  damnification  in  truth  is  an  average, 
^  or  perhaps  no  lofii  at  all.''  ^  Whatever  undoes  the  damnifies- 
^  tion  in  the  whole,  or  in  part,  muft  operate  upon  the  in* 
<<  demnity  in  the  fame  degree.  It  is  a  contradiftion  in  terms, 
^  to  bring  an  adion  for  indimnitjff  where,  upon  the  whole 
^  event,  710  damage  has  been  fuftained."  Upon  this  ground> 
therefore,  that  the  plainti^  had  in  this  cafe  no  fubfifting  Caufe 
of  aftion  in  point  of  law,  in  refpeA  of  their  contra^,  re<f 
garding  it  as  a  contrail  of.  indemnity ,^  at  the  time  pf .  the  a&ion 
brought,  we  are. of  opinion  that  a  verdi£l  muft  be  entered  for 
die  defendants  on  the  firft  and  third  pleas,  notwithftanding  the 
finding  in  favour  of  the  plaintifis  on  the  fecond  plea. 


1807. 
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tfetnifiayi  HARRIS  azainjl  James,  one,  &c. 

Nov,  25th.  6      •/     J 

The  certxfi.     ^HE  plaintiff  filed  his  bill  as  of  Trmitj  term  46  G.  3.  in  af« 
^te  of  a  fumpfit  on  a  promiilbry  note,  made  and  pyen  on  the  4tb  of 

lowedsSter  '  "^^iHfi  '79^*  by  the  defendant  to  the  plaintiff^  for  71/.  I  a.  81/. 
the  fiUng  of  with  intereft  at  4  per  certt,  on  *  demand.  There  were  alfo  the 
the  plaintiff 't  common  money  counts  in  the  bilL  To  this  the  defendant 
fo  dai  p'caded  in  Micb.  term  laft,  that  the  plaintiff  ought  not  to  have 
pleaded,  is  ^  maintain  his  aforefaid  a£tion  thereof  againft  him ;  becaufe  he 
evidence  to  fays  that  after  the  making  of  the  fereral  promifes  in  the  dedara- 
'"n^^tai  tion  mentioned,  and  before  the  exhibiting  the  bin  of  the  plain- 
w  bar  gmn  ^^«  (^^  ^)  ^^  ^^^  ^^^^^  ^^  J^^  1804,  he,,  the  defendant,  be- 
by  the  ftat:  came  a  bankrupt  within  the  intent  and  meaning  of  the  feveral 
5  Geo.  2.  ftatutes,  &c. :  and  that  the  feveral  caufes  of  afiion  in  the  deda- 
viz^hat  be-  ^^^^  mentioned  accrued  before  fuch  time  as  he,  tlic  defendant^ 
fore  the  ex-  became  a  bankrupt :  and  concluded  to  the  comitry.  On  whicb 
hilMting^thc  HTuc  was  joined.  And  at  the  trial  at  Launcefton,  before  itOton  B. 
tb«ddendant  *  ^^^^'^^  ^^^  g^^cA  for  the  plaintiff  for  60/.  8/.  ^d.  fubje£l  to 
became  a  the  opinion  of  this  Court  on  the  following  cafe : 
bankrupt.  The  plaintiff's  bill  was  filed  on  the  5th  of  Septetriber  laft,  as 

^ufeoV  ^    ^^  ^^^  preceding  Trimtj  term.      The  defendant  pleaded   the 
adionac-        above  pica  onrfic  2ift  of  November  in  Michaelmas  term  laft. 
crued  before    The  defendant  at  the  trial  produced  and  proved  his  certificate, 
he  became  a    ^^^^^  ^^  ^^  ^f  OBober  1806,  under  the  hands  and  feals  of  the 
*  r  8^'  1     commiffioners  named  in  a  commiflion  of  bankrupt  againft  him 
on  die  1 2th  of  June  1804,  by  virtue  of  which  he  was  in  due 
manner  declared  a  bankrupt  on  that  day.     The  certificate  was 
allowed  by  the  Lord  Chancellor  on  tlie  20th  of  November  laft. 

Burrough  for  tKc  plaintiff.  The  queftion  is,  Whether  the 
bankrupt  be  entitled  under  the  ciroimllances  to  the  plea  of  bank- 
ruptcy in  the  general  form  given  by  the  ftat.  5  Geo.  2.  r.  30. 
/  7* :  but  the  benefit  of  that  defence  is  only  given  to  abaVikrupC 
C  84  ]  who  obtains  His  certificate  before  the  a&ion  brought :  it  is  giiren 
to  him  fblely  on  the  ground  of  his  conformity  to  the  ftatute :  and 
for  the  purpofe  of  entitling  him  to  the  certificate  of  fuch  his 
conformity  many  things  are  required  by  the  loth  fe£kion  \  which 
ought  properly  to  have  preceded  the  ytb  in  its  place  in  the  fta- 
tute.   The  difcovery  of  the  bankrupt's  eftate  and  effcAt  is  to  be 

of 
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of  no  aTsul,  unlefs  the  major  pan  of  the  cotnmiffiofiers  certiff,        iBoy. 
Aat  he  has  made  a  full  difcoTcrj  and  conformed  himfdf-  in  aU      „ 
diings  according  to  the  dire£lbn8  of  the  a£b,  and  that  riiey  have       ^vmM 
ao  reafon  to  donbt  of  the  trudi  of  the  difcovery  i  and  fuch  certifi-       Jamtm* 
cate  muft  be  figned  by  4-5tha  in  number  anid  ralue  of  the  cie« 
4itor8  for  above  ao/.,  who  have  proved  their  debts  under  die 
commiffion ;  and  the  commiffioners  muft  have  proof  by  affidavit 
of  foch  figning,  ftc.  i  which  affidavit^  &c.  muft  be  laid  before 
the  Lord  Chancellor  with  the  certificate :  and  the  bankrupt  muft  \ 

alfo  make  oath  diat  the  certificate  and  confent  of  the  creditors 
were  obtained  widiout  fraud :  and  then  the  certificate  muft  be 
aBowcd  by  die  Lord  Chancellor :  and  after  all,  any  of  the  cre^ 
ditors  may  be  heard  againftit.  All  thefe  things  ought  to  be 
completed  before  the  aAion  brought ;  for  how  elfe  can  the  cer- 
tificate be  pleaded  in  bar  of  the  a£Kon,  as  m  this  cafe  I  If  die 
plaintiff  had  a  complete  caule  of  aAion  at  the  time  of  com- 
mencing hb  fnit,  and  the  defendant  at  that  time  had  no  defence, 
it  is  contrary  to  juftice  and  legal  analogy  that  any  matter  arifing 
ex  poft  fz€to  fliould  be  a  bar  to  the  adion.  The  only  inftance 
to  the  contrary  is  in  the  cafe  of  executors  who  may  plead  judg- 
ments confcfled  by  them  after  the  action  brought  in  bar  of  it : 
but  there  the  fimd  is  fued,  and  not  the  party  («).  And  though  C  85  ] 
in  SttBivan  v.  Montague  {b),  and  Reynolds  v.  Beetling  {c)t  it  was 
confidexed  that  adio  non,  &c«  went  to  the  time  of  plea  pleaded, 
and  not  to  the  commencement  of  the  afbion ;  yet  that  was  after* 
wards  over-ruled  in  Eifans  v.  Proffer  (1/).  But  die  i^ording  of 
die  7th  fe£tioB,  which  gives  the  plea,  fliews  plainly  that  the  full 
bar  to  the  a&ion  was  only  meant  to  be  given  in  this  cafe  whete 
the  certificate  was  obtained  before  the  a£Hon  brought ;  becaufe 
after  dxfdiarging  the  bankrupt,  who  ihall  in  all  things  have  con>* 
fbnned  to  the  z£k,  from  all  debts  due  at  the  dme  he  became 
bankrupt ;  (and  till  the  certificate  obtained  and  allowed  it  cannot 
be  told  whether  he  have  fo  conformed  or  not-;}  it  proceeds,  <<aad 
*^  in  cafe  zvj/ttcb  bankrupt  (that  is,  one  who  has  fo  conformed) 
^  ihall  a/tervfordt  be  arretted,  profecuted,  or  impleaded  for  any 
^  dd>t  due  before  fuch  time  as  he  became  bankrupt,  he  (hall  be 
**  Afcharged  upon  common  bail ;  and  fliall  and  may  plead  in 

(a)  Vide  Le  Sreiv.  PafUlont  4  Eafi,  507,  ft.  (B)  Bougl  to6, 
(c)  M. 2§  G. 3*  B.  R,ih  Jiu^i  edit,  and 3  Term  Rep.  x88.  n. 
{d\  iTermRep.  iM. 

"  general 
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i<07.        «  general  that  the  caufe  of  fuch  a&ion  did  accrue  before  fuch 
^  "  time  as  he  became  bankrupt,'*  &c.  and  then  H  makes  the  cer- 

aramfi  ^^^^  snd  allowance  evidence  of  the  bankruptcy,  &c.  It  is 
Jamss.  clear  that  the  general  plea  is  only  given  in  cafes  where  the  a£lion 
commenced  i^Ur  the  banhruptcj  {a)  \  but  the  word  afier9aards 
applies  as  well  to  ^9  conformity  of  fuch  bankrupt  as  to  his  lanl^ 
ruptcj.  And  in  Langnuad  ▼.  Beard^  at  the  MiddUfex  fittings 
after  Mich,  teirn  179a,,  Lord  Kenyan  C.  J.  held  that  a  certificate 
granted  after  plea  pleaded^  but  before  the  trial,  would  not  avail 
at  latw.  The  words  are  <<  afterwards  arrefted,  profecuted,  or 
*'  impleaded :"  but  impleaded^  which,  is  the  mod  general  word, 
[  86  ]  muft  mean  the  original  impleading  in  the  aflion.  The  only  ob- 
\eCk  of  the  Legiflature  in  giving  the  general  plea  was  to  avoid 
the  expence  and  prolixity  of  pleading  all  the  fpecial  mattert 
which  before  that  ad  a  bankrupt  who  fought  to  avail  himfelf  of 
his  certificate  was  obliged  to  do,  m'anfwer  to  an  adion  by  a  cre- 
ditor whofe  debt  acctued  befote  the  commiiEon ;  viz.  the  tradings 
zSt  of  bankruptcy,  petitioning  creditors*  debt,  the  conunii&ony 
and  all  other  the  previous*  proceedings  requifite  by  the  loth 
fcQion  to  a  valid  certificate:  but  it  never  meant  to  give  a  dif- 
ferent defence  from  what  the  bankrupt  had  before,  or  to  give  a 
more  extended  legal  effe£b  to  the  general  than  to  the  fpecial  form 
of  pleading.  Then  as  in  order  to  conftitute  a  legal  bar  to  the 
a£Uon  all  the  matter  neceflary  to  conftitute  a  legal  defencej  if 
pleaded  fpecially,  muft  have  been  alleged  to  have  occurred  be- 
lore  the  adion  brought  *,  fo  under  this  general  form  of  pleading, 
the  certificate  neceflary  to  fubftantiate  it  at  the  trial  ought  to  be 
(hewn  to  have  exifted  antecedent  to  the  a£l!on.  [Lawrence  J, 
There  is  no  claufe  wliich  fays  that  the  certificate  fhall  be 
pleaded  in  bar  to  the  adion :  ic  is  the  conformity  to  the  ftatutes 
which  gives  the  difcharge,  of  which  the  certificate  is  only  the 
evidence.  The  ftatute  only  (ays  that  "  in  qafe  znj  fuch  bank- 
rupt (that  is,  who  (hall  have  conformed  in  all  things^  as  ftated 
in  the  preceding  part  of  the  claufe)  (hall  be  arrefted,  &c.  for 
any  debt  due  before  his  bankruptcy,  he  (hall  be  difcharged  ou 
finding  common  bail,"  &c.  and  then  it  gives  the  general 
bar.  The  xoth  fefkion  merely  ftates  the  evidence  of  the  con- 
formity. Lord  Ellenborough  C.  J.  Suppofing  no  general  plea 
had  been  given^  the  queftion  would  ftill  have  been  the  (aroe, 

ifl)  Tower  v.  Cameron^  6  Eaft^  413. 

whether 
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whether  the  conformity  did  not  give  the  difcharge  ?    The  lattef        1807. 
part  of  the  daufe  only  gives  a  compendious  ^  form  of  pleadbg      „ 
the  difcharge.]     No  other  evidence  of  conformity  than  the  cer*       aggmfi 
tificate  could  be  admitted :  it  was  therefore  intended  to  be  of  ihe       3ah%u 
fnbftance  of  the  difcharge ;  and  mud  have  been  fpecifically     *  C  87  j 
alleged  in  pleading,  but  for  the  .general  form  allowed  \  and  if  it 
did  not  exift  before  the  adion  brought,  it  could  not  by  the  ge- 
neral rule  of  law  have  been  pleaded  as  a  bar  to  thcr  aAion,  but 
only  as  a  bar  after  the  laft  continuance,  or  after  t&e  a^ion  com-- 
menced. 

Dampler^  contra.  The  bankruptcy  of  the  party  after  the  debt 
accrued,  and  his  fubfequetit  conformity,  coaftitute  the  fub* 
ftantial  defence  to  the  a^ion  given  by  the  ftatute :  but  the  Le- 
giflaturc  has  required  certain  eiddence  of  that  conformity,  which 
if  obtained  any  time  before  the  trial,  and  ready  to  be  produced 
then,  is  fufficient.  The  neceffity  of  conformity  is  ftated  in  the 
I  ft  fedion,  and  is  enforced  by  the  penalty  of  death :  the  con* 
formity  therefore  precedes  the  other  fteps  to  be  taken.  Then  the 
7th  fe£lion  fays  that  every  bankrupt  who  (hall  conform  as  by 
the  a£l  is  direi^ed  (hall  be  diftb£rged  from  all  debts  due  or  owng 
gt  the  time  be  became  bankrupt :  and  then,  after  giving  the  general 
plea,  it  fays  that  the  certificate  and  allowance  (hall  be  fufficient 
fwJence  of  the  tradingi  bankruptcy,  commi(fion,  and  other  pro-* 
aedings  precedent  to  the  obtaining  fuch  eerAficate.  It  Is  plain,  there- 
fore, that  the  conformity  is  the  defence,  and  the  certificate  is 
merely  evidence  of  the  prior  proceedings.  The  toth  feAionno 
otherwife  applies  to  this  fiibjed  than  as  it  (hews  what  guards 
the  Legi(btare  have  thrown  about  the  obtaining  the  certificate^ 
which  is  to  be  evidence  of  fuch  conformity,  ia  order  to  prevent 
fraud.  An  argument  arifes  upon  the  common  form  of  the  cer- 
tificate, which  concludes  with  ftating  that  the  bankrupt  fini(hed  C  ^'  3 
his  examination ;  and  therefore  fuppofes  the  conformity  to  end 
with  the  laft  examination  ;  and  not  with  the  allowance  of  the 
certificate  ;  which  in  fa£l  forms  no  part  of  the  conformity.  If 
no  general  plea  had  been  given,  it  would  have  been  fufficient 
to  have  ftated  the  trading,  bankruptcy,  &c.  examination,  and 
the  conformity ;  and  it  would  not  have  been  necefiary  to  have 
ftated  die  allowance  of  the  Lord  Chancellor.  Great  incon- 
venience and  oppreffion  would  enfue  if  a  bankrupt  were  liable 
to  the  co(b  of  all  the  a6iions  which  might  be  commenced  againft 
him  after  the  conrniiffionifTued,  which  certainly  could  not  have 

Vol.  IX.  F  been 
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1807.        been  intcuded  by  the  Legiflature,  while  they  were  taking  all  Us 

^  property  from  him.    There  is  another  exception  to  the  general 

agamg       '"'^'  befides  the  cafe  of  executors,  where  matter  arifing  after 

JikiiBf.      the  adion  brought  is  pleadable  m  bar  of  it;  namely,  the  out* 

lawry  of  the  plaintiff;  as  in  Moor  v.  Green  {a).     But  in  no  event 

could  this  have  been  pleaded  as  a  plea  puts  darrein  continuance, 

becaule  no  continuance  had  in  faft  intervened  between  the  bill 

filed  and  the  plea :  TieL  Dig.  b.  14.  c.  3.  /  lo.    It  could  only 

be  pleaded  as  an  original  plea  in  bar;  as  in  Price  v.  Kenrick  (^), 

in  the  cafe  of  a  releafe  after  the  adion  brought.     [Lord  Ellen-- 

hrougi  C.  J.  obferved  that  the  cafe  of  a  general  releafe  did  not 

apply,  as  that  might  releafe  the  cofts  incurred  after  the  z&ibn 

brought,  as  well  as  what  happened  before.3 

Burrougif  in  anfwer  to  the  cafe  of  outlawry,  faid,  that  the 
[  8^  ]  plea  went  to  the  very  caufe^f  aAion,  which  devefted  the  plain- 
tiff of  his  property  and  right  tofue,  and  transferred  them  to  the 
crown.  As  to  the  principal  qneftion,  he  argued  that  the  certi- 
ficate was  fo  much  of  the  fubftance  of  the  defence,  that  if 
pleaded  fpecially,  the  plaintiff  might  have  traverfed  its  exiftence, 
or  replied  per  fraudem,  or  any  of  the  ctrcum  (lances  mentioned 
In  the  ladi  feflion  which  go  to  invalidate  the  certificate :  but 
the  Legiflature  would  hardly  have  made  fo  many  diftind  provi-* 
fions  for  invalidating  the  eftfl  of  mere  evidence.  Again,  if  die 
certificate  were  merdy  evidence,  the  Ixml  Chancellor  by  his  or-* 
der,  or  this  Court  by  mandamus,  would,  upon  fufficient  proof  of 
the  conformity,  compel  the  commiffioners  to  certify  it :  but  fuch 
implications  have  alMrays  been  refufed  (c) ;  as  being  a  matter  en* 
tirely  within  the  difcretion  and  judgment  of  the  commiffioners. 
The  juftice  of  the  cafe  is  alfo  with  the  plaintiff,  who  by  this  form 
of  pleading  will  be  debarred  of  his  cofts  by  matter  arifing  after 
his  aflionwas  well  brought:  whereas  by  another  form  of  pleadf 
ing,  viz.  that  pending  the  a£lion  the  certificate  was  granted,  and 
therefore  that  the  plaintiff  ought  not  further  to  proceed  in  his 
a£lion,  the  defendant  will  ftill  have  the  benefit  which  the  ccrti-. 
ficate  was  meant  to  give,  that  of  protefting  him  from  the  pay- 
ment of  the  debt,  but  not  of  the  cofts  before  incurred. 

(a)  SM.   178.    But  fee  for  the  geoeril  rule  Le  Bret  v.  Pmp^om^ 
4  Ei^.  502. 
(«)  F$rt.  338. 
\c)  Vide  Ex  parte  John  Kingt  7  Sa/l^  91. 

ThU 
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This  cafe  was  argued  in  the  laft  termi  and  flood  oter  for  con- 
Cderatioa  till  now,  when 

Ixnrd  Ellenborough  C.  J.  delivered  the  opinion  of  the  Court. 
<— This  was  an  adion  of  afiuinpfit>  to  which  the  defendant  had 
pleaded  his  bankruptcy^  in  the  form  prefcribed  by  the  flat.  5G/0.  a< 
^*  3^'  /•  7-    The  fads  were,  that  the  plaiatiflPs  bill  was  filed 
againft  the  defendant,  an  attorney,  on  the  5  th  of  laft  Reptember 
M  of  the  preceding  Trinity  term.    The  defendant  pleaded  the 
abo?e  plea  of  bankruptcy  on  the  21ft  of  November  in  Michael* 
mas  term  laft ;  and  at  the  trial  produced  and  proved  hlscertificatef 
dated  the  7th  of  Qffeier  1806,  under  the  commiiEon  of  bank* 
niptj  iflued  againft  him  on  the  lath  of  June  1804,  and  under 
which  he  was  duly  declared  a  bankrupt  on  the  x  9th  of  June 
i8q4«    The  certificate  was  allowed  by  the  Lord  Chancellor  on 
the  aotb  of  November  laft,  the  day  beifbre  the  plea  was  pleaded. 
It  was  contended  on  the  part  ef  the  plaintiff,  that  the  matter 
of  the  defendant's  difcharge,  having  arifcn  after  the  filing  of 
the  ^ntifs  bill,  ihonld  have  been  pleaded  as  a  plea  after  the 
laft  continuance.    To  which  it  was,  on  the  part  of  the  defend* 
am,  anfwered,  that  if  even  the  matter  of  the  difcharge  grew 
by  the  allowance  of  the  certificate,  and  was  not  merely  to  be 
proved  in  evidence  by  it  9  yet  that  even  fo ;  and  if  the  allowance 
of  the  certificate  were  fpecially  pleaded )  it  could  not  be  pleaded 
in  terms  as  a  plea  after  the  lafi  cenitmsaaee^  Inafmuch  as  no  contt* 
nuance  had  in  faift  intervened  between  the  time  of  the  bill  filed 
and  of  the  plea  pleaded*    It  was  further  argued,  on  the  part  of 
the  plaintiff,  that  this  plea,  and  the  general  bar  arifing  out  of  it» 
was  only  given  by  the  ftatute  in  favour  of  perfons  conforming  to 
the  diiie£lions  of  the  ftatute,  who  (hould  •*  aftemvarit  (that  is, 
<<  after  they  had  fo  conformed)  be  arrefted,  profecuted,  or  im* 
'*  pleaded,  for  any  debt  due  before  fuch  time  as  he,  (he,  or 
**  they  might  become  bankrupt  i^  and  it  was  contended  that  the 
woid   <<  afterwaris^   by  reference   to  the  antecedent  matter, 
applied  only  to  cafes  in  which  the  a£^ion  was  cbmmenced  after 
the  bankrupt  had  already  conformed^  and  obtained  his  certificate 
in  proof  of  fuch  his  conformity.     But  it  appears  to  us,  on  re* 
fierence  to  the  difiierent  provifions  of  the  a£i,  to  have  been  the 
obje£k  of  it,  that  every  bankrupt  who  had  obtained  his  .certificate 
of  conformity,  and  which  had  been  duly  allowed,   (hould  be 
thcrenpooy  (that  is,  upon  pleading  fuch  plea,  and  producing 
fuck  Us  certificate)  ^'  dtfebargei from  alibis  debts  due  or  oyping  a$ 
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X807.        the  time  that  be  did  become  bankrupt^**  for  which  he  fliottld  have 
*  been  impleaded  after  his  bankruptcy :  aiid  that  the  dlfcharge 

njFMni  g^v^n  him  wasi  meant  to  be  a  bar  to  all  remedy  by  fuit  againft 
Jami$.  him,  cpmmeoced  after  hia  bankruptcy  for  debts  due  antecedent 
to  his  bankrupt^..  The  form  of  the  plea  given  by  the  ftatute 
accords  ^itb  thiafuppofed  xnteotioa  and  ob|e&  of  the  l4egiflatiire^ 
inafmuch  at  it  alleges  merely  *<  that  the  caufe  of  fuch  adioa 
<<  accrued  before  the  time  he  became  a  bankrupt."  This  fup-» 
pofed  Intention  of  the  I^egiflature  in  favour  of  the  bankrupt,  in 
part  inferred  from  the  language  of  the  7th  fe£tion,  is  however 
further  confirmed  by  adverting  to  the  provifions  contained  in  the 
i3thfe&ion:  for  by  that  fe£tionj  a  bankrupt  having  obtained 
his  certificate,  duly  allowed,  is,  if  taken  in  execution  for  any  debt 
due  brfore  bis  ianbruptcj^  by  reafon  that  judgment  noas  obtmned 
before  bis  certificate  vuu  allowed^  endtled  to  be  difcharged  out  of 
execution,  (i.  e.  generally  as  to  botb  debt  and  c^s)  upon  the  pro- 
du£liou  of  hi&  certificate  before  a  judge.  Whereas  upon  the 
%  principle  contended  fof  on  the  part  of  the  plaintiff,^  the  Legiila- 

ture  could  only  have  confiftently  direded  his  difchaige  out  of 
execution  as  to  thcf  principal  debt ;  leaving  him  ftiD  liable  for  the 
co/ts' of  the  a£iton,  at  leaft  for  fo  much  of  them  as  had  been  in- 
curred between  the  bringing  of  the  adion  and  the  time  of  obtain- 
ing his  certificate.  Another  argument  in  favour  of  the  defendant 
[  92  ]  arifes  from  the  13th  feQion  providing  only  for  the  relief  of  the 
bankrupt  whofe  certificate  fliall  be  obtained  after  judgment :  fo 
that  a  bankrupt  who  (hail  obtain  his  certificate,  after  adiipn 
brou|^  and  iej^r  judgment^  would  have  no  advantage  of  fuch 
certificate  if  the  conftru^Uon  contended  ^or  hy  the  plaintifi^s 
c6unfel  were  to  prevail.  But  We  cannot  fupjpofe  that  it  was  the 
intentiq|i  of  ,the  I>egifliture,  that,  die  certificate  of  a  bankrupt 
ihpuldt  prevent  his  crediior  reooveiittg  againft  him  if  his  certificate 
were^  obtailic^  before  the  commencement  of  the  a£lion  ;  or 
havii^  perfonal  execution  againft  him  if  obtained  after  the  judg- 
ment ^>and  tbaii  he  ftould  ffaiU  remain  liable  to  hia  debts  if  he 
obtained  his  certifieate  after  the  ^caftinf^emeikt  of  the  a£iion, 
and  befone  judgment;  As  w<  fee  no  {>olBble  reafon .  for  fuch  a 
di&ittdion  Bemg  intended^  we  think,  that  th|$  intention  of  the 
Legifiatttfet  aa.cbDe£bedi£min  the-aA,  muft  he  taken  to  bc»  t)ut 
the  bailkHipttlliotttd  b^  difcharged  wholly  from  dfbt.  and  coj^^ 
if  be  ^^^^(el -lu^  f^  in  time,  to  plead  It  in  biur  of-  Ae 

1  and  that  as  nothing  is  provided  to  the  ooMnsyy  that 

fuch 
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fuch  bar  flmild  hate  the  ufual  cffca  of  entitling  the  defendant,       1807. 
upon  its  being  found  for  liim,  to  his  cofts.     And  that  if  he  ob-        r 
taiaed  his  cetrificate  after  judgmenr>  and  too  late  to  {Slead  itj       agawfi 
diat  it  (bould  ftill  be  available  for  his  difchafge  out  of  Execution      James. 
for  the  debt  and  cc^s :  fo  that  in  neither  cafe  the  defendant 
(hoold  be  fttbjed  to  coftt^:  but  that  if  he  obtamed  his  certificate 
in  lime  lo  fapport  his  plea,  his  plea  ihould  hiave  the  common 
efieQ  of  all  o^er  pleas  in  bar  which  are  found  for  a  defendant. 

Judgment  for  the  Defendant. 


C93  ] 


Roberts,  one,  &c.  aj^ainfi  Camden*^  Wednefdav, 

.   ^       .  Nov.  ajti. 

TN  an  a£lion  on  the  cafe  for  flander,  the  plaintifli  after  ftating  «pt       1   of 
by  way  of  intrpdu^ioiij  that  at.  ^he  time^f^f  the  ilan^rouii  conftmaion 
words  fpoken^  he  was  a  pra^lifing  attorney  of  tbf  .Court  of  astoflander- 
Great  Scffions  for  the  county  of  Flinh  ind  had.conduacd  him.  ^"*^ftjjj' 
felf  with  integrity,  &c.  declared  in  the  thiifd  count  that  the  de-  them  in  their 
fendant  inUruling  to  injure  arid  aggHeve  the  plaintiff  in.  Jus.  ^iM</  plain  and 

name,  charaaer,  kc.  and pro/eff!on,  m0^cau/e  it  to M  ii^evej  Pop«yf«^fp, 

^^  Iz    .1  •  .'JT  'u      r\     A       ^  j.r  /  /•    ^'       ^      fuch m which 

that  the  plaintiff  yms  guilty  of  pn^Ury^  ,qndihat  a  pr^fcM^n  for.  ^„  ordinary 

the  crime  of  perjury  was  about  to  he  eonir^en^ed  agfnnfi.  bim,  zftcx^  hearer  would 
wards,  &c.  in  a  certain  difcourfe,  &c.  faifely  and  nuKcipufly,  &c^  ^^  under- 
bid and  pabliflied  thefe  falfe,  fcandalous,  and  malicious  words  ^y^^  ^-^  ^y^ 

following,  of  and  concerning  the  plaintiff,  yi:;.  <f,He  (meaning  werefpoken. 

And  there- 
fore the  defendant"  faying  Sf  the  plaintiff,  that  *^  he  was  under  a  charge  of 
**  a  pr^fifutim  for  peiym^if  and  that  G.  W*  (aa  attorhi^  Of  th?t  name)  had  the 
^  jktor»eyfGen£raP%  dired^ns  to  profecnte  th^  plaintiff.  ArJmMr^,?'  is  adionable. 
For  after  verdid  (by  which  the,  jury  who  are  l^o  j\9$^, .of  the. intent  of  the 
fpnker  muft  be  tuLen  to  have  m^atived  that  he  meant  to  ip<^  of  a  profecution 
for  a.  P^^ury  whidh-  the  plaintiff  hid  not  commttted,)  the  words,  not  having 
bsen  pfttned,  muft  be  taken  to  he  falfe  i  and  beiofr  unquabfied  by  any  context, 
and  unezplaioed  by  any  oCcafion  to  warrant  them,  the  law.  infers  maRce  from  the 
falfehoadcf  an  accufation  which,  in  the  common  acceptation  of  the  words,  impute 
^em^  to  the  plaintiff. 

where  new  matter  introduced  by  an  innuendo,  without  any  antecedent  colloquium 
to  which  it  can.  refer  to  fupport  it,  is  not  neoeflary  ta  fuftMn.'the  ad^ion,  it 
miy  be  rqeAed  as  furplnfage.  And  therefore  an  ianueiMl^*  tha^  the^  jffp>r$ey^ 
Omere^ifoketof  meant  the  Attomey>General  for  the  county  palatine  of  Chefer^ 
wuforeipaedt  .? 
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the  plaintid^  is  under  a  charge  of  a  profecution  for  perjury* 
G.  JViUiams  (meaning  one  G.  W.  an  attorney)  had  the  Attorney- 
Generals  dircAions  (mraning  the  direfiions  of  his  Majefty^s 
Attorney-General  for  the  county  palatine  of  Chefler)  toprofecute 
(meaning  to  profecute  the  plaintiflF)  for  perjury.  By  reafon 
hereof  the  plaintiff  was  injured  and  prejudiced  in  hit  good 
name,  &c«  and  profeffion^  and  loft  great  gains  which  he  would 
otherwife  have  acquired  by  his  ptofeffion  of  an  attorney.*'  There 
was  a  4th  count  for  a  written  libel. 

After  a  general  verdifk  with  joint  damages  on  the  whole  de» 
claratloni  Burrough  moved  in  laft  Trinity  term,  in  arreft  of 
judgment,  and  afterwards  argued  the  cafe,  together  with  Topping, 
for  the  defendant  i  and  the  Attomej^General  and  Scarlett  were 
heard  againft  the  rule  for  arrefiing  the  judgment.  The  cafes 
cited  for  the  phintiffy  to  ihtw  that  the  words  were  in  themfelves 
a£lionable9  were  HaUy  v.  Stanton,  W.  Jones  299.  and  Cro.  Car .  268. 
H^fnes  yi.  .Sprat,  Cro*  Jac.  247*  Sbotue/l  v.  Hajman,  ib.  154. 
Gainfoird  ▼.  Tuke,  ih.  536*  And  his  counfel  contended,  that  at 
apyrate^  if.  the  third  count  were  bad,  the  Court  would  not 
aifcft  the  judgment,  byt  only  award  a  venire  de  novo  to 
l^ve  thedaois^et  fisveted  by  another  jury.  On  the  other  han4 
were  dted  Holt  v.  Scbol^ld,  6  Term  Rep^  691.  Steward  v. 
£ffiMp^  Hok.  177^.  Powell  V.  Windy  H.  305.  317.  Bayly  v. 
Ciuriiiigtoifi,  Cno.  JSliz.  279.  Wealver  v.  Cariden^  4  Rep.  l6.  to 
(hew  that  the  worda  were  not  a£^ionaUe,  as  not  conveying  any 
Dpinioii  of  the  fpeaker  upon  .the  truth  of  the  charge.  And  the 
mniiendo,  as  t#  the  Attorney-General  of  Cbefhr,  was  obje£ked 
to  aa  not  warmntad  by  any  antecedent  colioquiom.  This  cai^ 
ftood  over  for  confideration  till  this  term  \  when 

Lord  ELLBNBoaouCix  C.  J.  delivered  judgment. 

This  was  a  motion  in  arreft  of  judgment  in  an  a£lion  for 
words,  in  vrhich  a  general  verdi£l  was  fband,  with  joint  damages, 
.upon  the  iNrhoie  of  the  declaration.  One  of  the  counts,  (the  3d} 
which  it  contained^  has  l>eea  TXfpxcA  On  the  part  of  the  defend* 
ant  to  be  bad  on  two  gnmnd*:  ift,  that  the  worde  tfaencm 
ftated  are  not  a^HonaMe,  as  not  imputing  to  the  platntilT  with 
i^fficient  certainty  the  crime  they  point  at,  namely,  that  of 
pajury :  and  adly,  becaufe  as  Uiore  is  no  colloqiuam  rcljptftiiig 
the  Atbmiey^Genetal  of  Chefier,  the  innuendo,  Rating  diat 
'^  the  '  Attorney-General'*  meant  the  Attorney-General  for 
that    county,   vitiates  the  count,   as  being    introdu&ive    of 

9  new 
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new^  matter.    Biit  we  think  that  there'  is  nothing  in  this  laft        1807. 
ofajc^on  i  for  admitting  moft  clearly,  that  new  matter  cannot 
be  introditced  by  an  toauendo,  but  that  it   muft  be  brought 
upon  the  record  in  another  way,   when  neceffary  to  fupport     Campkk. 
the  adlion ;  yet  where  fuch  new  matter  it  not,  as  here,  neceflary 
to    fupport    the    aAion,    an   innuendo,     without  any    collo- 
qaiumy  may  wdl  be  rejeAcd  as  furplufagr  ;  as  it  can  bare 
no  eSkA  in  enlarging  the  &nfe  of  the  words  ufed.     If  then 
the  innuendo  be  ftruck  out  of  this  count  ^  as  for  the  reafofi 
above   given  we  chink  it  may }  the  foundation  of  the  fecood 
ob|c£lion  is  removed.      The  firft  objection  turns  upon  the 
meaning  of  the  words  fpoken  of  the  plaintiff  by  the  defendant* 
The  words  are  thefe }  <<  He  is  under  a  charge  of  a  profircution 
^  for  peijury.     Grjjglib  Williams  (meaning  an  attorney  of  that 
<'  name)  has  the  Attorney- General's  dire^lions,  (meaning  the 
**  Attorney-General  of  the  county  palatine  of  Ch^hr)  to  ^xq/k* 
**  cu&e  (meaning  to  profecute  the  plaintiff)  for  perjurjr/'    As  it 
has  been  fettled  ever  Gnce  the  cafe  of  Underwood  y*  Parketf^  Stra. 
laoo.  that  the  truth  of  the  words  cannot  be  given  in  evidemx 
upon  not  guilty,  but  muft  be  fpectaily  pleaded ;  the  words,  not 
having  been  fo  juftified,  muft  be  afftmied  to  be  falfc:  and  die 
words  not  being  accompanied  by  any  qualifying  context,  nor  ap- 
pearing to  be  fpoken  on  any  warrantable  oocafion  ;  as  in  a  courfe 
of  duty,  or  the  like  ;  fo  as  to  rebut  the  malice  which  is  ne* 
ccflarily  to  be  inferred  from  making  ^/o^  charge  of  chitf  kind  % 
provided  the  charge  itfclf  is  to  be  confidered  aa  a  charge  of  the 
crime  of  perjury  /  the  queftion  amonnti  fimply  to  this,  whether 
the  words  amount  to  fuch  charge ;  tfaiti:  is,  whether  they  are      [  9<$  ] 
calculated  to  convey  to  the  mind  of  an  ordinary  hearer  an  im- 
putation upon  the  plaintiff  of  the  crime  of  perjury «    The  rule 
whidi  at  one  time  prevailed,  that  words  aie  f o  be  uttderftood  in 
mitiori  fenfu,  has  been  kmg  ago  fupoffaded ;  andwocds  ace 
now  conftrued  by  courts,  as  dtey  always  ought  to  have  been^ 
in  the  plain  and  popular  fenfe  in  whidi  the  reft  of  the  world 
naturally  underibuul  them.    What  Uicn  is  the  pbin  and  popnfatf 
fenfe  of  thefe  words;  and  what  is  the  imputation  mdaiit  to  be 
amveyed  by  a  perfon  fpeaking  them  untruly  of  another  ?  They 
muft  mean,  that  he  was  ordered  by  die  Attorney'^General  to  be 
profecuted  \  (and  it  is  immaterial  for  this  purpofe,  whether  the 
Attorney-General  of  the  county  palatine  or  of  England  were 
meant;)    either  for  a    perjury   which    he  had  committed; 

F4  or 
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1807.        or  which   he  had  not  committed;  or»    which  he   was  fu|v 

pofed  only  to  have  committed.     In  the   firft  fcnfe    they  a« 

a^^^^    clearly  aaionajilc.      In  the  fecond,  they    cannot  poHibiy  be 

Camden,  undcrftood  confidently  with  the  context.  And  if  the  de- 
fendant bad  ared  the  words  m  the  laft  feniPt  ^  i^H  onight 
hare  /  acquitted  him,  according  to  the  do^ne  in  the  cafe  of 
OUham  T.  Peake^  both  in  the  coort  of  Common  Pleas j[a),.a9d 
mthis  cottit{^)i  in  which  cafe  when  in  the*  Common^  Pleas 
Mr.  Jaftice  G^i/i  laid  it  down,  «  that  what  was  the  defendant's 
meaning  was  a  faA  for  the  jory  to  decide  upon-''  And  Lord 
Mansfidd  afterwards,  when  that  cafe  was  brought  into  this 
court,  by  error,  faid,  <*  if  (the  words  had  been)  fiiewn  to  be 
<<  inoocendy  fpoken,  the  jury  might  have  found  a  verdi£i  for 
^  jthe  defendant ;  but  they  have  put  a  contrary  conftroftion  upoir 
^  the  words  as  laid.**  And  certainly,  if  the  fcnfe  of  the  defend** 

Z  97  ]  ant,  in  fpeakii^  thefe  words,  had  varied  from  that  aicxibed  to 
them  by  the  pbindflF,  he  might  by  fpecially  pleading  have  fliewn 
them  not  aAtonablCf  bad  he  not  chcrfisn  to  have  refted  his  de^. 
fence  merely  on  the  gawral  iffue.  tt  oippears  therefore  that 
thefe  words  muft  fairly  be  underftood  in  ^the-  firft  of  thefe  diree 
fenfes  ;  namely,  that  he  was  ordered  to  be  profecoted  for  a  ^^ 
yxvf  Hubicb  be  bad  c^mmitUd  :  and  fo  ^  underftood,  they  are  un- 
queftiooably  a£lbnable.  Thefe  words  axe  not  lefs  ftrong  in 
cBoBt  than  the  words  which  were  held  adlionable  in  one  of  the 
later  cafes,  that  of  CarpmUr  v«  Tarrant^  Rip.  ten^.  Hardw.  339* 
viz.  *^  jRsferf  CarpefOer  was  in  Wtncbtfier  gaol,  and  tried  for  his 
<<  life  \  and  would  have  been  hanged  had  it  not  been  foi.Leggaip 
M  for  breaking  open  the  granary  of  farmer  A.y  and  ftealing 
<*  his  bacon."  And  without  adverting  to  the  long  bead  roll  1^ 
confliQing  cafes,  which  have  been  cited  on  both  fides  in  the 
courfe  of  this  axgumeat,  it  is  fnfficient  to  fiiy,  that  thefe  wbrds^ 
fairly  and  naturally  fxmftmed,  appear  to  ns  to  have  been,  meant^ 
^nd  to  be  eakulfttod,  to  convey  the  imputation  of  perjury  adaaHy  * 
committed  by  the  perfim  of  whom  they  are  fpoken  1  and  ^at 
tlieicfeee>  the  rule  nifi  for  aneftiag  the  judgment  muft-  be 
difcharged* 

(a)  1  Sir  W.  Blachtoju^  96a.  (i)  Cvwp.  278. 
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1807. 

ThcKiNG-aw/»/?  The  Inhabitants  of  6radfoiid.        iVednefJay, 

.     ^     -^  Nov.  25th. 

A  N  order  wis  made  on  the  7th  of  July  1807,  by  tiro  jafticc«  By  the  ftat. 
^^of  the  peace  for  the  county  of  Wibs^  fox  the  removal  of  V^i^'^V' 
Sdtab  S^ins^  z  pauper»  from  Bradford  to  ^Metk/btim  in  the  fame  agnie^  by 
ooanty ;  and  the  juftices  at  the  fame  time  made  another  order,  an  order  of 
(nfpOMling  the  etecittton  of  the  firft*  by  reafon  of  the  ficknefa  j«^p^di- 
and  infirmity  of  the  pauper,  purfiiant  to  the  fbtU^s^fm.  $.  ment^^o^ 
c.  loi.yi  a.;  and  on  the   i6tb  of  Sifiiomhr  iUlbwhig,  they  amount  of 
made  a  diiid  order,  diveding  the  firft  order,  to  be  executed,  and  above  20I.  of 
the  fum  of  41/.  14/.  $k/.,  etpenoe  whidi  bad  been  inoumed  Lj  coftpf 
by  the  fofpenfion  of  it  to  be  paid  by  MMJkam  parifli  to  Brad*  thefufpenfion 
fird.  On  die  ]7dkof  Slumber  the  pauper  was  carried  to  MM^  of  an  order 

/Kflfli,  and  delivered  to  the  pariih^officevs  there;  and  on  the  ift*  ^^ >^>»oval, 
t  ^f*  I  ^.        c  •,  .        •      i^/fif  r%     M    on  account  of 

of  OBoker  a  notice  of  appeal  was  given  by  MiO^tam  to  Brad--  theillnefaof 

ford;  and  a  naotioa  was  made  at  the  Mkha^lmas  feffions  follow**  the  pauper, 
ing,  to  enier  and  adjourn  an-appeal  againft  lAe  laft  (Order  for  the  "cuy  appeal 
payment  of  she  expences  incurred  by  the  fufpenfion  of  the  or-  ^ffions^in 
der  of  removal,  under  the  bdCocc.^memioned  ftatute  \  which  like  manner 
was  agreed  to  hy  the  Court ;  but  they  ftatedthefe  fa£ls  fpecially^  ^  againft  aa 
and  rtferved  the  queftion  for  the  opinion  of  this  Court,  whether  ^''^^^'*'* 
by  tbtilat.  35  G«9.  3.r«.ioi.  /.  a«  any  appeal  were  allowed  to  though  he 
tjie  quarter  feilions,  the  appellants  not  having  given  notice  of  omit  to  give 
appeal  nmMn  4brtt  day  after  the  removal  of  the  pauper  to  the  {)  J  J*^"^*^ 
(tfpoodent  parifli,  as  mentioned  in  that  idaufe  of  the  a£l ;  or  withmt^ree 
whether  theappeilams  wete  not  concluded  by  their  negle£{ing  dap  alter  the 

tovive  fuch  notice  inun  afterwards  entering  and  ptofecntinfir  demand  of 
^,  T  ,  -ore  fuch  charge* 

^'"VP^-  ^  andcoftsfby 

Ct^d^  in  flippoit  of  the  jurildiftion  K>f  the  feffions  fo  hear  which  he 

the  aqipealf  notwithftanding  the  want  of  notice  witltfft  three  tlay^  ?^?  ^'^* 
after  the  remowal  of  thepanper^  was-ftqipad  by.  the  Court,  w9io  a  ^ftlJ^^f^ 
mtimated  that  the  words  o£  the  fecond  daafe  giving  the  £ttne  the  amounts 
power  of  appeals  JUL  againft^m  older  of  removal,  wetecohchi-  And  if  ou 
five  on  the  queilion.  foiSSSder 

\  W.  Williams^  contr^,  relied  on  the  prior  words  of  the  claufe,  be  vacated, ' 

orthe  amount 
of  the  charges  to  be  paid  be  reduced,  the  furplus,  if  before  levied  by  diftiefs,  muft 

berefimded.  *C  98  1 

.  which 
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which  dire£^8  that  in  cafe  the  parifli-officers  to  whom  an  order  of 
removal  has  been  diredledy  which  had  been  fufpended,  and  cer* 
tain  charges  incurred  in  confequence  of  fuch  fufpenfiooi  **  flially 
<<  upon  the  removal  or  death  of  fuch  poor  perfon  ordered  to  be 
<<  removedy  refufe  or  oegled  to  pay  the  faid  charges  vfithin 
^  three  days  after  demand  thereof,  and  fli^ll  not  mnAin  the  fame 
^  time  give  notice  of  appeal,  at  ir  beremafier  mentioeui^  it  fliaU 
be  lawful  for  a  jaftioe  oif  the  peace  to  grant  a  warrant  of  diftveft 
to  levy  the  charges  and  coils.     It  is  true  that  the  daufe  goes  on 
to  iay»  that  if  the  charges  and  cofts  exceed  so/.,  the  parties 
aggrieved  by  fuch  oidcr  ^  may  appeal  to  i^  next  feffions  agakift 
the  fame,  ae  they  may  de  again/l  an  order  fir.tbe  remowd  of  poor 
perfons  by  any  law  now  in  being  ••**  but  It  never  could  have  been 
intended  that  the  appeal  fliould  be  made  after  the  charges  had 
been  adually  levied  by  diftrefs,  when  it  before  required  notice 
of  appeal  as  thereinafter  mentioned  to  be  given  nxnttin  three  days 
after  the  demand  made ;  but  die  fubfequent  general  words  muft 
be  conftrued  with  reference  to  the  prior  rdtri Aion  as  to  the  time 
of  giving  notice  of  appeal :  and  it  muft  be  underftood  akoge* 
ther  as  direding,  that  if  notice  of  appeal  be  given  within  the 
three  days  after  the  demand,  and  the  fum  exceed  20/.,  then  die 
parties  aggrieved  may  appeal  againft  it,  as  they  might  do  againft 
an  order  of  removal.     The  words,  at  hereinafter  mentioned^  are 
nugatory,  unlefs  the  provifo  giving  the  appeal  be  conne6led  with 
the  antecedent  notice  of  appeal,  which  is  required  to  be  given 
within  three  days.    Befides,  the  claufe  goes  on  to  difeQ,  diat 
if  the  feffions,  on  the  appeal,  be  of  opinion  that  a  kfs  duoge 
ought  to  have  been  paid,  they  are  to  amend  the  ord^,  and  £-* 
rtSt  that  the  amended  order  (hall  be  carried  into  exetutim  by  the 
juftices  by  whom  the  original  order  viras  made,  &c.    This  again 
Ifaews  that  the  Legiflature  did  not  contemplate  that  there  was  to 
be  any  appeal  after  the  original  order  had  been  aheady  executed, 
and  the  larger  fum  levied  by  diftrels  for  want  of  die  notice  of 
appeal  within  three  days  after  the  demand :  nor  has  it  made  any 
provifion  for  ordering  the  furplus  levied  on  fuch  diftrefs,  beyond 
the  reduced  fum  dire£led  to  be  levied  by  the  Seffions,  to  be  re* 
funded. 

lH>rd  EixsKBORouGH  C.  J.  The  only  confequence  to  be 
deduced  from  the  words  of  the  claufe,  from  the  not  givio^  no- 
tice of  appeal  againft  the  charges  within  three  days  after  the 

demand 
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demand  of  them,  is,  that  the  party  not  giving  fuqh  notice  within        i^y. 

die  time^  fubjedls  himfelf  to  the  inconvenience  of  a  diftrefs. 

Bat  the  fiibfe(t«ellt  pioviib  giving  the  app^  if  oooceived  in  the        Jtainfi 

moft  general  terms,  that  the  parties  aggrieved  may  appeal  to  the  The  Inhabit* 

nest  feffioAs  agatftft  Tuch  order  as  they  may  do  againft  ^n  order       anuof  . 

of  lemoval  by  any  law  in  being.    And  it  is  not  difputed  bat   "^•«^<>wi» 

that  the  prefent  apped  was  duly  made^  if  it  is  to  be  regulated  by 

the  mles  which  govern  appeals  againft  orders  of  removal,    ^nl 

it  is  faid,  that  by  reafon  of  the  antecedent  words,  <*  as  herein* 

tfeet  mentimied,*'  referring  to  die  appeal  given  by  the  latter  part 

of  the  cia«fe,  we  ought  to  import  into  that  latter  part  words  of 

reference  to  the  former:  but  that  would  be  to  alter,  and  not  t6 

iirttfpret  the  claufe  as  it  now  ftands  %  die  meaning  of  which  9f* 

pears  plainly  to  be  this }  if  the  party  aggrieved  by  the  order,  tnA 

intending  to  appeal  againft  the  amount  of  the  charges,  will  give 

notice  of  appeal  widim  three  days  after  demand  made,  he  fliaM 

be  lelieved  from  the  inconvenience  of  a  diftrefs ;  but  diough  ht 

negleft  to  do  foy  he  only  fubjefls  himfelf  to  that  inconvenience  \     £  toi  *i 

but  his  right  of  appeal^  which  is  afterwards  given,  ts  not  there^ 

by  taken  away :  and  if  he  afterwards  think  proper  to  appeal 

within  the  time  allowed  by  law  (or  appeals  againft  orders  of,  M- 

movali  he  is  ezprefsly  empowered  to  do  fo.    Then  if  the  order 

fliovld  be  wholly  quaihed,  or  the  fum  to  be  paid  be  reduced 

apdn  die  appeal,  no  injuftice  will  follow  ^  for  it  is  a  confeqaenoa 

of  hw  that  the  money  paid  upon  an  order  which  was  afterwards 

Vacated  in  whole  or  in  part,  (hould  be  refunded  by  thofe  who 

have  received  it ;  and  if  it  were  not  repaid,  an  adion  for  monejr 

had  and  received  would  lie  to  recover  it  back  agab. 

p€r  Ouriam,  Order  of  Scflions  confinned. 
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ureJhifilin.  The  ¥Me  ^ah/i  The  Inhabitants  of  EvcmoN. 

Vnder  the  .  A  N  order  was  made  by  two  juftices  of  die  peace  oa  the  lytb 
^^"^  35  ^*  3'  tAJutu  1805  for  the  removal  of  Sorab  ArUf  a  pauper*  from 
order  *^  *i?  jBwnfcn  to  Wafpenbam^  both  pariflies  in  the  county  of  Noftiamp- 
ticet,  fui-  ^^  *  ^'^^  at-the  fame  time  the  juftices  made  another  oider^  by 
pending  their  virtue  of  the  ftat.  35  Geo.  5.  c.  loi.  /•  2.  to  fuipend  the  esecu^ 
f^^J"^^  tion  of  the  firft,  on  account  of  the  fickneA  and  infirmity  of  the 
moral  of  a  V^^f^^f  until  it  (hould  be  made  appear  to  them  that  it  could  be 
pviper  to  hit  fafely  executed :  and  by  a  fuUequent  order  of  the  3d  of  De- 
|*|ocof  fct-  cmier  1 806,  reciting  the  death  of  the  pauper,  and  chat  ao/.  9s.  6d. 
WD^^^  expeoce  bad  been  incurred  by  the  fulpenCon  of  the  order  of  ic* 
ficknels,  may  moral,  the  fame  magiftrates  dircAcd  the  parifli  oflioeis  of  Wsp-^ 
be  "i^^  ptttham  to  pay  that  (um  to  Evtrdm  on  demand.  Againft  this 
ww^Jt  laft  order  •  an  appeal  was  lodged  at  the  eofuii^  feffiona,  when 
ira^kiefore  the  order  waa  ()ua(hcdy  fubjeA  to  the  opimoo  of  tbia  Court 
thkp^is  at  upon  a  cafe  ftating^  That  the  order  for  the  removal  of  the 

^^mdm  ^^V^^  ^**  *"****  "P^"  ^  examination  of  her  father  only,  who 
made :  the  ^^o^c  that  ihi pmtper  firom4xceffive  infamitf  anijidm^  vms  mi^ 
plain  intent  abli  to  be  brought  before  tbejitftices  who  made  the. original  order 
^uJrr^ik  -^  examination  j  and  that  the  faid  juftices  at  the  fame  time  made 
fa^Mng  *®  ®^^  ^^^  fufpcnfton.  That  on  the  jd  of  November  1806 
to  extend  the  the  pauper  died  at  Everdonp  without  .ever  having  been  removed 
^^  ^to^  ^  irtfj!^€wAw« ,.  and  that  the  fame  juftices  afterwards  madk 
c^et  where  ^  order  in  queftion  for  the  payment  of  the  lo/.  8x.  6J.  diarges. 
ordmof  re-  And  that  it  was  proved  on  the  hearing  of  the  appeal,  that  the 
^IS**"*'d^  pauper  vras  not  prefcnt  before,  or  examined  by,  die  faid  juftioes, 
orders  of  re-  ^hen  they  made  the  order  for  the  fufpenfion  of  die  order  of  ie-> 
moval  may  moral,  nor  was  flie  ever  before  them  at  all  upon  the  bufinefs. 
^  ™*^  1^  '^^  Seffions  being  of  opinion  that  the  juftioes  had  not  power 
paupers  to  ^^  grant  the  order  of  fufpenfion  without  having  the  pauper  he- 
be  removed  fore  them  to  be  examined,  or  without  the  juftices  viflting  the 
be  not  pauper  themfelves,  therefore  quaflicd  the  order  for  the  j^ayment 

^^(^^  ^^^  ""^T  founded  diereon. 

the  ma-  DayreO^  in  fupport  of  the  order  of  Seffions,  relied  upon  ^e 

ffiftrates;  words  of  the  ftat*  35  Geo.  3.  r»  loi^  the  ^  feAion  of  which, 
tlTt^T  be  P^8  ^^  juftices  jurifdiAion  to  fufpend  an  order  of  removal 
done  where  it  niade  by  them,  on  account  of  the  ficknefs,  &c.  of  the  pauper, 


auiy  be  done,  is  exprelsly  confined  to  cafes  vrfaere  die  pauper  is  hrougfii  before 
•  C  1^2  3  tbe 
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tbe  ji^es  for  die  purpofe  of  being  removed.    And  be  alfo  ar-        1B07. 
gttcd  tbat  tbe  ttnOi  conftru&ton  of  tbe  words  was  required  by    .j^  ^^^ 
die  eridwi  aocaning  of  tbe  Legtflature  to  fobmil  the  pmiper  to       agtunft 
die  Tiew  of  tbemagiftrates,  fo  tbat  they  might  judge  from  *the  The  Inhabit* 
eridence  of  their  own  fenfes*  as  well  as  from  other  foutccs  of  in-    «*"^*  ^ 
lonnatKm-y  *  whether  he  were  m  a  fit  condition  to  be  removed ;    *  f  X03  1 
for  how  elfe  can  \t  appear  to  /£fm  that  he  is  unable  to  travel^ 
&c?    Before  Ais  a£l  the  parifli  officers  had  a  difcretionary 
power  of  executing  an  order  of  removal  when  they  thought 
proper ;  ahH  the  Legtflature  by  this  aA  intended  to  veft  that  per* 
fenal  difctttion  ifi  the  magifthttes.    - 

M&rice  and  Sanvhrtdge^  cbntri.  This  is  a  remedial  law,  the 
objefki^of  which  will  be  duirely  fruftrated  by  a  literal  conftnic-  ' 
tion  of-  the  words  of  it.  Tor  oh  the  one  hand,  it  wouTd  be 
ftry  ineonvenient  sstid  burthenfoihe  to  require  diar,  if  the  pauper 
cannot  be  brought  to  the  place  where  the  juitices  meet,  by  rea«-" 
fon  of  ficknefs  or  infirnilty,  they  fliould  go  to  the  place  where 
the  pauper  is;  and  tbat^  howtver  dangerous  it  mi^ht  be  to  them 
in  cafe  of  contagious  difbtders :  or,  on  the  other  hand,  that 
the  pauper  muft  be  brought  before' tSiem,  however  unable  to  be 
remored'witfaottt  hazard  of  his  life  ^  which  would  diefeat  the  very 
end  of  dtts  humane  regulation,  ^fhe  ad  could  never  be  put  iii 
feite  etdept  in  flight  cafes  of  illnefs*  Neither  can  it  anfwer  any 
nfirfttl  purpofe,  in  moft  cafes,  to  require  this  perfonal  infpie£lion 
of  dw-magiftMes ;  for  uatefs  they  happien  to  be  medical  men, 
die  meie  view  of  thepiuper  cSduld  not  aflbrd  them  fo  much  in- 
foroBtian,  as  to  die  r^  ft  ate  of  his  health,  as  the  evidence  of 
mediosd'pevfiMis*  And  disre  might  be  as  much  danger  to  the 
pauper  himfelf' in  bringing  him  to  the  place  wh^re  the'Juf- 
tices  meetf  as  to  the  place  of  his  fettlement.  It  clearly  is  not 
necefllary,  according  to  Rift  v.  Bagworth  (a),  that  the  pauper 
flMmld  be  prefent  and  examined  for  the  purpofe  of  founding  an  f  104  1 
order  of  removal  \  though  if  it  be  convenient,  it  is  fit  and  proper 
to  be  done.  In  fome  cafes,  fuch  as  infancy  and  lunacy,  it  would 
be  ttfdels  to  do  fo.  Where  a  literal  conftrudion  of  an  a£l 
would  go  befide  the  plain  meaning  and  intent  of  it,  there  are  fe- 
▼end  infiances  in  the  poor  laws  of  a  (till  greater  departure  from 
die  letter,  in  aid  of  the  fpirit,  of  an  aA,  than  that  now  propofed. 
The  ftat*  5  £/»•  c.  4.  requires  the  binding  of  an  apprentice  for 

{a)  Cold.  x8t. 

fcven 
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TS07.  fevcn  years  $  and  the  41ft  fe&ion  atroids  aU  iiidenftiires»  Src*  of 
•"^  apprcnticcOiip  made  othenndfe  than  according  to  that  law  i  yet  if 
^^^Ja^  ha»  been  holden  (a)  that  indentures  for  a  kfs  time  arc  voidatUe 
Thelnhahit-  ^7  ^  between  the  parties.  So  the  ftat.  $W.ifM.c.  1 1. 
atots  of  /.  7.  fays  that  <<  any  unmarried  perbn  110/  hgvhtg  dnld  w  Ml- 
EvsaooM.  M  jiy^„n  ,^y  pjjj  j^  fettkraent  by  hiring  and  fenrice  for  a  ycer  % 
and  yet  a  widower  having  dnldten  %oh9  bmn  gmntd  JittlmMKis  im 
their  9vm  tight  has  been  deemed  competent  to  gain  a  fettk- 
ment  {}),  becauie  within  the  reafon>  though  ceruinly  not  witbia 
the  words  of  the  law.  So  in  Rex  ▼.  Iflingtw  (0>^  4^  UQaw. 
of  the  2St  in  queftion,  which  provides  diat  no  porfon  who  JbaU 
CMH  into  any  pariih>  (hall  gain  a  fettkment  by  beii^  raicd  to 
any  tenement  under  10/.  a  year  value,  was  held  to  extend  ta 
perfons  who  were  in  the  parifli  at  the  time  of  paffing  the  a£t« 
In  order  therefore  to  put  a  reafonaUe  and  pra£licabk  oonftruc* 
tion  upon  the  words,  *<  in  cafe  any  poor  perfon  ihall  be  hnugbt 
<<  before  anjjufiiees  efthe  peace  for  the  purpofe  of  being  removeds* 
&c.  they  muft  be  conftmed  to  apply  to  the  bringing  the  cafe  of 
a  pauper  judicially  before  the  magiftrates  for  that  pmrpofe. 
C  X05  ]  Lord  ELLEMBoaouGH  C.  J.  I  hope  that  the  apparent  juftice 
of  the  one  conftrudlion,  and  the  great  and  maiiifeft  iocooye* 
nknce  of  the  other,  do  not  too  much  warp  my  nind  in  coming 
to  the  condttfion  which  I  have  done  :  for  it  would  indeed  be  a 
grievous  confixuCUon  if  we  were  bound  to  adopt  the  literal  fenic 
of  the  words  of  the  ftatute  which  have  been  commented  oq. 
But  I  hope  wt  ihall  do  no  violence  to  the  words,  and  I  am  furc 
we  (hall  not  violate  the  fpirit  of  the  ad,  by  coni^ruiqg  the  words 
<<  in  ca(iB  any  poor  perfon  (hall  from  henceforth  be  brought  be* 
**  fore  any  juttice  or  judices  of  the  peace  for  the  purpofe  of  being 
<<  removed,'*  to  mean,  in  cafe  a  queftioo  concerning  the  removal 
of  any  poor  perfon,  or  if  the  cafe  of  any  poor  perfon,  (hall  be 
brought  before  the  juftices  of  the  peace  for  the  purpolie  of  his 
removal,  &c«  The  language  of  the  zGi  adverts  to  the  cafe  which 
moft  generally  happens,  where  the  pauper  is  broqght  in  perlbii 
before  the  magiftrates,  to  be  examined  as  to  his  fettlement }  but 
that  is  not  neceilary  to  be  done  in  all  caies,  as  appears  from  what 
was  faid  by  Mr.  Juftice  BuUeria  The  King  v.  Bagwuerti^  who  de«> 

(a)  Rex  V.  Si.  Nicholas ^  in  Ipfwichy  Burr.  S»  C»gt. 
(i)  Jtatony  ▼.  Cardenham^  Fort*  309.  Foley j  13  !• 
{f)  I  Eafi^i  Rep.  283. 

^ed 
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nted  that  there  was  any  fuch  gtneral  rule,  as  that  it  was  necef*        1807. 

fary  for  the  pauper  to  be  examined  i  and  he  inftanced  the  cafe        

of  infants  of  tender  years,  where  it  is  plainly  impoflible.     And  -a^ 

he  referred  to  a  cafe  from  Comtfriacb,  478,  where  Lord  Holt  Th«  lohabtU 

iaid  that  <*  if  it  can  be,  it  is  fit  it  fliould  be  fo,  but  not  abfolute-*       ants  of 

"  ly  neceflary/'    And  as  it  would  be  ufelcfs  in  cafes  of  infancy    ETsaDon. 

or  lunacy,  fo  it  might  be  dangerous  to  the  magiftrates  themfelTCs, 

in  the  cafe  of  tnfediotts  diforders,   to  go  to  the  pauper  to 

take  hitf  examination  in  perlbn  :  and  to  bring  him  before  the  ma* 

giftrttes  would  be,  in  cafes  of  extreme  ficknefs  or  infirmity,  to 

expofe  him  to  the  very  mifchief  which  the  aA  was  intended 

to  remedy.   AU  therefore  that  the  a£b  meant  was,  not  that  where     r  io5  1 

any  pimper  was  brought  perfonally,  but  where  his  cafe  was 

brought  judicially  before  the  magiftrates,  for  the  purpofe  of  his 

removal,  that  they  fliould  have  power  to  fufpend  die  execution 

of  the  Older  of  removal,  if  it  appeared  to  them,  that  is  by  due 

examination  of  the  fa^ls,  that  from  ficknefs  or  infirmity  of  the 

party  the  removal  could  not  then  fafely  be  made.    This  is  the 

plain  fenfe  and  fpirit  of  the  zOt,  though  fomewhat  ftraining 

upon  the  words  of  it:  but  no  other  conftrudion  can  be  put 

i^on  them  coofiftemly  with  the  general  objc£^  of  the  a6l.     And 

in  doing  this,  we  do  not  go  further  againft  die  letter  of  the  ad 

than  was  done  in  the  cafe  referred  to  of  Antony  v.  Csribninm  i 

where  die  defcription  of  a  perfon,  net  having  any  ebild^  was  con* 

ftmed  to  mean  not  having  any  child  which  could  be  a  burden 

to  the  parifli  where  the  father  was  hired  and  ferved. 

Gbosb  J.  The  letter  of  the  ftatute  is  fufficiendy  plain  ac- 
cording to  the  common  underftanding  of  the  words ;  but  that 
wodd  militate  fo  ftrongly  againft  the  fpirit  and  objeft  of  it, 
diat  we  cannot  be  governed  by  the  letter  without  entirely  defeat- 
ing dus  very  whokibme  law.  In  many  cafes  where  it  might  be 
neosflary  to  afcertain  the  fettlement  of  a  poor  perfon,  the  re-^ 
nM>val  of  him  from  a  fick  bed  to  be  carried  before  the  magif. 
trates  for  diat  purpofe,  might  even  occafion  his  death ;  when 
it  was  the  profefled  obje£k  of  the  law  to  guard  againft  any  rilk 
of  his  perfonal  fafiety,  by  enabling  the  jnftices  to  fufpend  the  ex* 
edition  of  the  order  of  removal  till  it  could  be  done  without  dan* 
ger  to  die  pnty* 

LawRBNCB  J.    The  drawet  of  the  a£l  probably  concehred     [  107  ] 
diat  a  poor  perfon  was  ahrays  carried  before  the  magiftraitea  at 

the 
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1807.        the  time  of  the  order  of  removal  made :  it  is  vfuial  indeed  fo  to 
do  >  but  it  is-  oot  neceflaiy,  as  appears  fibm  the  cafes  which  have 

a^nfi^    bc^  citefi* )  BttC  haviag-dTmned  chat  t^  be  the  conftant  praAice^ 
The  Inhabit-  then  the  obje£t  of  the  proviBon  was,  that  in^atf  cafes  of  eiders 

ants  of  of  r^mova^mldCf  ;the  magiftrates  fhoifld  exercife  their  difcretion 
jStsedon.  whether  the  paupers  were  in  a  fit  condition  to  be  removed  at  the 
time  without  danger  to  them :  and  if  not,  to  enable  the  magif- 
trates to  fttfpend  the  execution  of  the  order  till  they  were  fatisfied 
that  it  might  fafely  be  executed*  The  letter  of  the  a£k  to  be 
fure  is  confined  to  the  cafe  of  any  poor  ferhakromgii  i^trt  the 
magiftrates  for  the  piirpofe  of-bcingTemoved;  but  fo  to  con*» 
ftrue  the  zGt  would  be  to  draw  poor  perfons  in  many  inftances 
firom  the  bed  of  ficknefs  i  and  in  cafe  of  dangerous  *acddeifta 
happening  at  a  diftance  from  the  place  where  the  m^tftrAes 
.  met  to  prevent  them  from  having  the  benefit  of  |he  uSb  at  the 
very  time  when  they  ftood  moft  in  need  cK^iU  By  Gonftnung, 
therefore,  the  aQ  in.  the  way  we, now  do»  we  give  cSsSt  to- die 
plain  intentioii  of  it,  though  the  words  vfed  are  not  the  miA  apt 
to  exprefs  that  iqtention. 

Lb  Blamc  J.  I  agree  with  the  reft  of  the  Court  in  tbe  0011^* 
ftruAion  thiey  have  put  upon  the  a  A  :  for  a  contrary  conftruAion 
jvfOttld.gtve  eft£^  to  the  letter  by  the  repeal  of  the  very  objeA 
of  the  Aatute.  Though  I  cannot  agree  that  every  cafe  where  a* 
conftruftion  has  been  put  upon  a  Aatute,  in  Ibme  inftaiices  di^ 
reAly  vcontmry  to  the  words  of  it,  is  a  fit  precedent  to  be  fol* 
C  ^^B  ]  lowed  by- us.  *In  tbe  prefent  eife,  it  is  quite  dear  what  the 
*objeO  of  the  Legiflature  was.  Poor  perfens'wete  befefsr  ihis 
wSt  liable  10 -be  tcmmed  on  being  only  Hkefyu  hecd^  elidrgeabk  .- 
dwtr.profWon  wfts  repealed,'  and  they  were  only  fubjefl  tobe  te- 
moted 'upon  becoming  affuaUy  cbarpaUe^*  -But  it  wasfefcfecn 
that  the  very'circumftance  which  would  moft  probably  render 
them  chaig^Me  was  ficknefs:  therefore  when  the  Legiflature 
authorized  their  removal  when  adually  chargeable,  it  gutirded' 
againft  Ac  improper  exerdfe^of  it  in  cafe  of  ficknefs  o^  other 
w&tmUf  by  enabfing  die  ma^ftrsnis  to  ftiQ[itoi  the  execution 
-vf  the  drder  of  removal,  nndcY  fuch'circumftahces,  till  they  were 
df  opinion  chat  it  could  be  fafdy  executed.  Then  tUs  intenthm 
9i  the  Legiflature  wotild  be  entirely  defeated  if  we  wei^  to  hold, 
that  i»  die  very  inftamces'to  wUch  they  looked  as  improper  for 
p6or  j«rlbn^  to  be  removed,  and  in  which  they  authorised  the 

qiagifij^atcs 


IN  THE  FORTT-BIGHTH   TbaR  OF  GEORGE  III.  to8 

mjgiftraies  to  fafpead  the  execution  of  the  ovder,  the  parties        1807. 
(hould  not  have  the'  beaefit  of  the  pnmfion  unlers  diey  were 


brought  before  the  magiftraies.  agalmjt' 

Older  of  StiEont  quafhed.  The  Inhabit- 

antt  of 

EvtRDOir. 


C  109  ] 

The  KjNe  agamfi  1%6  Gommifliomers  of  Sewers  for  the  Thurfday^ 

County  of  Somerset.  iVav.  a6th. 


rr 


A 


Writ  cpf'  mahdamto  Mflhed  to  the^  commiflibnerS)  reciting  The  ftat. 
that  at  a  court  6f  f(?wcr8  hofden  at  Bridgewater  on  the  apih  ^3  ^*  ^* 
of  Jum  I799»  hcfort'*yefferys  Allen,  and  other  commiffioncrs  kl^-"^^J 
thcte named}' the j^  made  a  certain  order  and  decree  under  their  reftea  that 
bnd$  ifid  feal«»  whereby,  after  reciting  that  it  appeared  to  them,  '*  LanfuoStf 
aj  w*U  on  a  fpecht  view  «nd  furvey  taken  by  the  faid  /.  A.  8cc.  |*  ^^^^ 
of  the  place  in  the  parifli  and  Level  of  HuntJ^ill  in  the  faid  c<  f^^neei** 
cottnty  where  a  fer*  VaH  (defcribing  it)  lately  flood  ;  as  by  the  made  by  com- 

•  miffionersof 

fevers  fliall  ft^d.ggpd  and  be  put  in  CKCCi4tiqi\/i  ipmg  tuHe  attiiit  tommifian  enduretb^ 
and  no  longer^  except,  ''  the  faid  laws  and  pfdipaoces''  be  engroiied  m  parchmentt 
and 'certified  ^und^f  the  feals  of  the  commiffioners  into  Chancery,  and  have  the  Royal 
tSmt«  M^  tbe'^Ut.  15  EMu*!'  €*  0*  haNring  fifefied  all  commiffions  of  (ewers  to 
€on(xque  in  force. jfor  la  jr«af^»t'UAkfs^lb«ser' determined  by  fnperfedeas  or  any 
Dew  cooimiflion ;  and  that  all  <<  Lanui^ ,  Qrdiuau^e^f  tmd  camfiihUiimi^**  made  by  force 
offuch  comtnimon,  being  wrlilen  in  parchment ^  indented,  and  u^dar  fealt,  &c«  (hally 
wklumi  foeh  eertiflcne;  or  Itb/al  afiefift/  bontinue  in  force  not  with  ftanding  the 
determination  of  tbe^com^iffion  bjrfiiperfedcasy  until  repealed  or  altered  by  new 
commiSoneis  %  and  that  |}I  fi^ch  X^ ctfrj  wdinMct9%  and  camfikmfiimm^  written  infarcb' 
mentf  indented,  andfealed,  5cc*  (hall  without  certificate  or  Royal  afleot,  contmue  in 
Uftothf  one^ear  after  the  et];>2ration  of  fuch  commiflion  by  lapfe  of  10  years  from 
iutefte:  beldt  •  't*  **  » 

I.  Thi^^}afiltflnusf.a&u  decveet,  andordtn^neti,  mentioned  in  the  flat,  of /T^n.  8» 
mean  the  fame  as  the  X^dwe^  Qrdinanfet,  and  .conftiiniioiu,  mentioned  in  that  of 
ESznBeii.    Aftd; 

3.  That  a  decree  "made  hy  eftrnmiiRbnen  iiiidera  former  tommiffion  which  had 
eanired  by  i9{»fe/)f  10  |ic^»  difvAilkg  a  fea'wril  to  be  refboodi^ '  which  had  been 
deftroyed  by  a  violent  t^mpeft  and  imiodatioo,  and  the  fams  n^oaflary  for  its  cod* 
ftniAioh  tie  be^dvaoced  £y  tliofe  who  were  before  bound  to  fuftain  it  ratione  tenure, 
(and  who  did  adfance  the*  money  accordingly ),  and  that  a  rate  (hould  be  made  on 
the  I^el  for  their  veimburfoae^t  {:  (although  fi|eh  decree  had  been  written  in  parch' 
mtut^  indnUedt  and  Jealed;  which  this  was  not,)  could  noS:  bjEt  eafarced  by  com* 
mifikmeiis  under  a  n^w  commiflion,  ifTued  more  than  a  year  aS^t  ^thc  expiration  of 
the  former  «ommifSon ;  as  to  fo  much  ^f  it  as  reniained  unexecuteJ:  though  good 
to  the  eatent  to  Which  it  had  been  executed  :  and  therefore  this  Court  refufra  a  man* 
daoius  tothe  new  commiffionen  co  dired  a  rate  to  be  letied  on  the  Level  for  the 
rrimhurfement  direfted  by  the  decree. 

Vol.  IX.  G  pitfent* 
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1 8o7-        prc((^tiiient  ^^  jurors  of  the  find  paripk  of  Huntfpill  duly  fworn 

^r*T?"       b^prie  die  faii^.oomnuffimen  a&mbkd  mt  the  fiiid  oourt,  and 
M^iittfi       y^bicb  pfcfeQtment  nras  returned  tathefaid  court;  tM  a  new 

TbeCominiC-  fea  w%U  of  jKfferent  £ze  and  dimenfions  was  become  neceflarj 
S^^^^^f     t^.  pi^jca  the  Level  from  inundations  of  the  fea  :  and  that  it 

Somerset.   '^^^^^  appeared  from  die  faid  prefentment  that  the  late  fea  wall 

was  in  good  repair  before  a  violent  ftorm  which  happened  on 

I  ^lo  2     the  loth  of  Sept.  175^,  ^i^eh  threw  down  and  deftroyed  it  on 

that  day  and  on  other,  days  between  that  aiid  the  i  ft  of  Deum" 

her  following^  without  any  defeult  of  the  Marquis  of  Budvtg" 

ham^  jR.  J^^J%  &c.  who  before  then  were  bound  to  repair  it 

in  certain  proportions9  by  the  extreaoie  and  unufual  violence  of 

the  winds  and  fea :  and  that  the  breach  made  in  the  Und  was 

.   .  daily  increaGng,  &c.  \  it  waa  by  the  eommiflioners  fo  afiembled 

ordered  and  decreed9  that  a  new  wall  of  larger  fize  and  dimen- 

Cons  and.  upon  a  diffevent  principle  (hould  be  conftrufledy  fuf- 

ficient  to  pvoteft  the  Level,  &c.  as  near  as  might  be  on  the  line 

of  the  dd  wall ;  and  that  all  perfons  who  held  any  landst  &c« 

within  the  Level,  who  had  or  might  have  any  lofs  or  difadvan- 

tage  by  inundations  of  the  fea  for  want  of  a  fufBcient  wall  there, 

or  who  had  or  might  have,  any  benefit  by  preventing  fuch  inun- 

dations^  ought  to  be  charged  with  erecting  the  new  wall,  &c. 

And  by  the  fame  decree  the  commiffioners  Reputed  C  C  to 

furvey  the  I^vel,  &c. ;  and  furdier  ordesxxl,  that^the  Marquis  of 

'    Bvdtingbamf  M.  J^trf^  &c.  (and  the  others  who  were  before 

bound  to  the  repair)  (hould  from  time  to  time  advance  to  the 

collector  in  the  order  named  3000/.  i/.  lo^*  which  the  com* 

miifioners  adjudged  to  be  neceflary  for  the  conftrudion  of  the 

new  fed  w»ll  \  and  which  fum  was  to  be  repaid  to  the  fame  per* 

fons  Qut  of  the  fum  to  be  raifed  by  a  rate  or  aflefiiDaent  theve^ 

after  U>  be, made.     And  by  their  decree  they  alfo  appointed  R. 

Sjmes  10  be  coUfdor  of  the  rate,  and  T.  Dean  expenditor  of  the 

money  fo  to  \^  advanced  in  building  the  wall,  to  whom  R.  Sjmes 

was  to  pay. over  the  smhi^  coUeAed  by  the  rate.    The  manda- 

nms  then  further  reciting,  that  a  great  part  of  the  new  wall  had 

beea  cpnftru£led  in  purf^aiice  of,  the  faid  order  and  decree,  and 

[III  3  1900A  expended  upoin  it  advanced  by  the  Marquis  of  B^  R. 
J^forj^  &c.  in  obedience  thereto :  and  .that  in  Eajkr  term 
43  Geo.  3.  a  numdamus  ifliied  to  t!ht  faid  late  commiffmart  g£ 
fewera  for  the  laid  county  ,^conui)anding  them  to  make  a  rate  oa 
the  L9V9I  for  repaying  to  the  £iid  Maqpiiaof  B.,  R.  J^fftr/^  ttc. 

the 
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the  fums  fo  etpended  and  advasced  by  tfaem}  inid  that  therftki        iBo^* 
&/^  commii&otters  bsd  imc  notioe  of  the  £ud  writ  $  md  that  cef  ^    rrir^yir^ 
tain  pfDceeditiga  aftefwafdt  had  before  diem,  ffefpe&ing  the      agn^jl^^ 
making  fach  rate,  were  quafhed  by  the  Court  of  1^  B.  for  illf '^    T|^  pom* 
gality :  and  fecititig  the  complaint  of  the  Marquis  of  A.,  R.   xttiiEonerg  of 
Jeferj^  &c,  that  they  had  required  the  fwuK  commiffioners  (the   o^^  ^^1 
defendants)  to  make  a  rate  on  the  faid  Lerel  for  reimburfiAg  the 
complainants,'  which  the  mni§  commiffioners  had  refuled  to  do : 
therefore  the  writ  commanded  them  to  make  a  rate  on  ail  perfons 
ha?ing  or  holding  mefioages,  lands,  tenements,  or  hereditaments 
within  the  faid  Level  of  Huntfpill  who  had  or  might  have  hurt  or 
difadrantage  by  inundations  of  the  fea  for  want  of  a  fuflkient 
fea  wall  there,  or  who  had  or  might  have  benefit  by  preventing 
foch  inundations,  for  repaying  to  the  Marquis  of  B.%  R.  Jfff^t 
&c.  the  money  adranced  by  chem  to  the  coQeftor  beyond  dieir 
proportions  of  the  expenditure  m  making  the  new  (ea  wall. 

To  this  writ  the  now  commiffioners  made  a  fpecial  return  | 
ftating  that  they  were  appointed  by  virtue  of  a  commiffion  under 
the  Great  Seal^  dated  the  15  th  of  jtpi'il  1806,  and  that  the 
former  commiffiondrs  (naming  them,  amongft  whom  were 
many  of  the  prefent  commiffioners)  a£kKl  under  a  oommiflioii 
dated  the  13th  of  April  1795^  which  expired  on  the  13th  of 
April  1805,  according  to  the  fovm  of  the  ftatute.  That  within 
the  Level  of  Huntfpill  there  are  and  hanre  been  as  far  back  ars 
can  be  traced  Several  diftri^ls  or  dinfions,  of  known  boun-* 
daries,.  (amongft  others  the  diftri&  of  Hunt/pUl)  for  each  of  [  II9  ^ 
which  there  has  always  been)  as  far  baek  as  can  be  traced, 
what  19  called  z  Jhftding  jurf,  conftituted  thus :  <m  the  iflUing 
of  a  new  commiffion  of  fewers  for  the  county,  the  com-^ 
mifieocss  iffiie  their  precept  to  the  (hcriff  to  fummon  juries  fot 
the  drffierent  diftvids  within  tb<j  faid  Level  $  and  die  flieriff  there- 
upon (ummons  fuch  perfons  rsfiding  in  or  near  the  refpefXav^ 
diftriSsy  to^fenre  as  jurors  for  the  fame  reipe&ively,  as  have 
die  beft  loeal  knowledge  and  snferaaarion  tefpefMng*  the'  mailers 
whidinMiy  fjBdt^  under  dwir  cogiri:iaiioe ;  vhd  fuch  )ut«r»*«e  in 
each  diftri£^  olove  et  lefs  numenms  a^coidirig  to  its  exttm. 
That  tbe  jomta  lb.  fonuBonod  appear  at  tbe-neift  fefioH*  of' 
fewers,  and  fererally  nominate  one  of  thofe  fummoned  ^  out  of 
each  diftria  for  thd  fbramin  of  fihe  jui^f  of  <hat  difttift.  TUat 
at  fuch  feffiont  the  feveral  juries  are  from  before  the  oomaaif* 

G  a  Goners- 
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^?Q7*        fiends  (4).    Thgt  eyerjr  juVyman  fctretunie^  and  fworn  ufially 

ThrXnro    ^^^w^»»^^ . fo*"  H^^  wnfcfi^  difcharged  by  the  cpjmmiffifmcrs  for 

agou^       gwd  ,faufe  i  10  irhich  qafe  foaic  other  perfon  is  in  like  manner 

Tke  Coin*    fummoned^nd  fiprorn  imp  and  upon  the  fame  jury.  .That  Htlic 

mffiooetiof  tunes  after  mentioned  7.  D^an^  R.  Jffftrj.  &c,  \\%  in  number) 

SoMEMi"^.   ^^T^  t^J'^^^J^jf^  the  faU parifi>  of  Huntfpiil,  one  of  the 

faid   (difthd^j  and  were  all  of  them  rcfident  in  or  near  that 

pariOi,  and  were  called  the  Hun^Uljury^  of  which  T.  Dean  was 

(bcjhreman.     lTiat,at  a  ieffipns  of  fewers  held  at  BriJgewater 

on  the,  ^tlft.of  Jufu  ^799  before  J^erys  Allen,  &c.,  then  com - 

miflionersj  it  :was  ord^d  that  the  clerk  of  the  fewers  (hould 

« 

tjflfue  a  pn^cept  and  fummons  thereon  to  7.  Dean^  foreman  of  the 
I&ntjpil/  juxj^  to  appear  at  a  feflions  of  fewers  at  Bridgewater 
(-  ^^3  J     pnthe.apthof  J^ne  1799,  to  make  theiiC.pi^fentments:  and  that 
the  faid  l^te  commiffionersdid  at  the  fame  feflions  iflue  a  precept 
under  their  bands  and  feals  to  the  (heriff  of  the  county,  re- 
<guiri(ig  him  <<  forthwith  to  ifliie  his  warrants  and  caufe  to  be 
fummpned  the  feveral  juries  of  ftwirs  and  other  perfons  fit  to 
^rre.po  fuch  juries.  beIon|;ing  to  the  weftern  divifion  of  the  faid 
Goumyi  ftti^fonaUy.  ta  appear,  at  a  felfions  of  fewers  at  Bridge^ 
water  oa  the^j^  of  Jttne  17991.  to  make  prefentments  of  and 
letum  on  oath  aU  impedimentSt  &c.  within  their  re(pe£Uve 
▼iew^i  ?n4  alfo  through  whofe  default  they  have  happened «  and 
by  whom  they,  pnght  tp  be  reformed/'  &c,  \  which  precept  was 
delivered  to.  the  (heriff  on  the  2xft  of  June  1799,  who  on  tlie 
fame  day  iQjued  the  Ibflpwing  precept :  m  iomerfet  to  wit.     J.  J3., 
/<  .fiienff  of  the,  (aid  county^  tp  Mr«  Thorny  Dean,  foreman  of  the 
"  Huntfpiil /«^r)r  of  fewers,  greeting.    By  virtue  of  a  precept  to 
*'  me  directed  under  the  hands  and  feals  of  fix  commiflionera  of 
**  Jewersy  &c,,.  theie  are  tp  gi?^  you  noticct  that  you  do  appear 
V  ,with  the  refirf  jour  jury  at  a  feffions  of  fewcn  at  Bridgewater, 
**  tcQ»  on'the  ^gth  of  ijune  inftam»  &c,  to. make  returns  df 
*'  and  prefent  on  your  oaths  the  ferml  impediments,  &c.,  and 
^'  ibat,  you  qi^ke  a  return  of  yopr  precejit,**  &c.    Dated  2  ill 
pf  ^une  1 75^ ;  iprhich  precept  was  oa  the  fame  day  delirered  to 
the.  faid  Xiomas  Dean^  J0  being  foreman  tf  the  faid  jury  ;  and  that 
m  oAer  frrec^  or,  fummons  wbatfiever  was  iffised  mtbef  fy  the  thfn 

♦  •     •    *  '     •  1  •       ,   « 

.   (a)  The  form  of  the  oath  which  was  here  let  feitb  is  the  fiuae  as  is 
noted  in  7  Eafi,  ya*  {a). 
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ttmmyfioners  of  fiwers^  cr  hjibe  fier^y  his  umdir.Jbetiff' cr  deputy y         1807. 
iofummm  any  jury  of  the  body  of  the  county^  or  any  jury  wbatfoever^ 
for  any  purpofe  whatfoever^  at  the  faid  feflions  of  fewcrs;  hclA  at        againfi 
Bndgewaier  on  the  19th  of  Juns  1)99,  except  as  abovd^men-     The  Com- 
tioned.     That  Tionuij  Dean,  as  fucli  foreman,  did  in  putfuancc   miffioncrt  of 
of  the  (heriff's  precept  fummon  the  refidue  offuchftandingjuryfor    Ogmg^jit^. 
tbi  pariflf  of  Humfpill  to  appear  at  ttie  faid  feflions  on  the  29th      £  114  ] 
of  June  \^99^  and  ^t  that  feftldns  hcioi>^  Jej^erys  Allen ^  jcc, 
then  commiflioners  of  fewers  ioi  the  county,  Thomas  Dean  ap« 
peared  with  the  (heriflF's  precept,  and  the  (aid  (jury men »  by 
name,)  having  been  fummoqed  by  T.  'Dean,  but  by  no  other 
perfon  whatfoever,  as  the  Jlanding  jury  for  the  parifh  ^Htintfpill ; 
and  they  were  then  ^ind  there  fworn  before  the  faid  then  confi- 
mUEonersy  and  took  the  oath  before-mentioned ;  and  thereupon 
preiented,  &c.     [Here  the  presentment  wad  fet  out,  defcribing 
it  to  be  by  the  jurors  of  the  parT/h  5^  HuntfpiTI^  and  ftating  in 
fubftance  -what  was  Cbt  out  in  the  mandamus.^    Whereupon  the 
then  commii&oners,  on  fiich  .  prefentnient  made  by  the  jury  fo 
funimoned,  did  at  the  fame  feflions  make  the  order  and  decree 
in  the  writ  mentioned :  but  that  no  prefehtment  was  made  to  the 
faid  Je^ons  of  fewers  by  any  jury  fummoned  and  Jretiirned from'  the 
body  of  the  county  g^Somerfet,  nor  was  any  fttch  jury  foir  that  pur- 
pofe  fummoned  and  returned  oat  of  the  body  of  the  coonty't 
nor  any  other  prefentment  made  by 'a[ny  perfon,  except  as  sibove 
fet  forth.  '  For  which  reafon  the   commiflioners  (defendants) 
fugged  that  the  prefentment  fo  n^ide  Was  invalid  in  taw,'  and 
cannot  fafely  be  proceeded  upon  by  them,  and  that  they  ought 
not  to  make  any  rate  ak  they  are  commanded  by  thc'Si^rt.  ' 

Several  objefbions  were  taken  to  thi^  rettm  on  the  part  of  the 
profecutors.  ift,  That  the  decree  of'the  29tH  of  June'i'J^^f 
founded  upon  aAual  fufvey  by  the  tommiffioners,  i;ind''the'|>re- 
(cntment  of  the  ftanding  jury,  wad  Hie  judgment  of  'a  court  of 
Tecotd,  and  that  the  defed  of  fummoni  of'fuch  Juiy  could  not 
now  be  inquired  into.^  adiy.  That  the  juryrden  hadt'alf  oeen 
originally  feleQed  by  the  dieriff,  fumtnoned  by  hinf,  aiid'f#om 
upon  the^fame  jury  V  and  that  it  appc^ars  ^y  the' Veturn' that' they  [  i^S  !1 
were,  In  confequence  pf  the  (hcrid^s  ^ricept  delivered  *  tb  the 
foreman^  by  him^  fumnioned^  to  appear  befoit  the^  conitntUfibtiers 
at  the  coiitt'  6f  fewers  t>y  which  the  dectee  wai'madb^  ^3dly, 
Tliat  the  appearance  of  all  the  jurors  cured  the  defed  of  formal 
*  G  3  ^  •  fum* 
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1^7.       fummonres  by  the  (heriff,  if  in  &d  there  were  any  fuch  de- 

'^M^afi^  But  on  the  firft  dny  wh^n  this  cafe  eame  on  to  be  argued  in 
.The  Cqc^.  laft  Tri^y  term.  Tie  Cutrt  intim:ited  great  donbt  upon  a  preK* 
nifSonersof  minary  point  j  whether,  as  the  decree  df  rfie  19th  of  Jum  1799 
Sewer*  fcfr  y^,  ^ot  fully  executed  and  carried  into  cffeA  during  the  cxilt 
ei^ce  of  the  former  commifion  under  which  it  waa  made,  which 
expired  on  the  13th  of  ^pnl  1805  by  lapfe  of  timci  according 
ip  the  pxovifions  of  the  ftat.  13  Elm*  c.  9.  limiting  the  duration 
of  every  fO(di  commiifion  to  10  year$ ;  or  at  lead  within  one  year 
afterwards  in  refpeQ  to  fuch  proceedings  as  are  mentioned  in  the 
dd  ie£lion  of  that  aft }  fuch  decree  were  noW  capable  of  being 
executed  by*  the  new  commiHioneTs,  whofe  commiffion  is  dated 
the  ijthof  jfyril  i9o6i  the  flat*  23  Hen.  8.  r.  5.  having  di- 
lt£led  that  fudi  laws*  a£U,  itcrees^  and  ordinances,  as  (hall  be 
inade  by  the  commi^nrrs,  fliall  ftand  good  and  be  put  in  exe- 
f;ution  jfi  hug  as  their  eemmfion  eniuteih^  ^ni  n$  hnger.  And 
they  direded  that  the  cafe  (hoi^ld  ftand  over  till  the  next  Crown 
Paper  day,  in  order  to  give  the  counfel  an  opportunity  of  con- 
lidering  this  ofaje&ion.    When 

Bwrmgh  Iqs  the  profecution  argued  (j ),  that  the  obligation 
t  I  x<?  ]  to  provide^  vep^,  aa^  maintain  fufficient  defences  againft  the  in* 
undationa  of  the  fea  over  the  difibrent  Levels  expofed  to  its  ra<- 
vageSf  arpie  at  com||K>n  law,  and  not  upon  the  ftatute  of  H.  S. 
I  The  decitei  the  validity  of  which  cannot  for  the  reafons  before 
ftated  be  i^w  impeacbiedt  is  only  referred  to  as  evidence  of  the 
obligatiQn  of  the  l^evd  to  repair  in  this  particular  inftance,  and 
merely  induceniQit  ti»  the  mandatory  part  of  the  writ.  And 
this  dcopee  having  in  all'material  points  been  already  carried  into 
isxec^tion  \  a^  the  money  having  in  virtue  of  it  been  paid  and 
{aid  out  by  the  parties  named )  the  law  infers  an  obligation  that 
ti^  ihall  be  reimburfed  by  a  rate  on  the  I^evel,  which  has  been 
fo  fQUn4  to  he  benefited  by  it.  It  appears  aU  through  CaUi/% 
Ei(e,>y  writi  in  the  Regif|er  {h)^  by  ftvefal  cafes  in  Lord 


(a)  Onljr  Id  mueh  of  the  afgumeat  on  either  Sde  it  noticed  as  ap- 
pGss  so  the  prelininafy  point  fuggeAtd  by  the  Court  1  on  whidi  alone 
the  Judgveui  uttimatdy  turned. 

{k)  Thafaait'vaftrridto  in  10  Jl^.  14K  b^  n^.    Reg'j/liiryJtjf  8* 

coin 
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Coi^sReports  («),  and^ven  by  the  fta<.  a^H.  8.  ^^  5.>  that  thfc        x807- 

general  onus  of  repairing  fca  banks,  &c.  was  not  laid  by  that  fta-    "    — — 

tttte,  but  arofc  out  of  the  ancient  prerqgatiye  pf  the  Qown.     '^^^^g^ 

For  at  common  law  the  King  was  bound  to  fave  and  defend  the     tS  Com* 

xealm  from  the  dangers  of  the  fea  ;i8  well  ^  ;againjl^  enpmies  |    miiBonenof 

and  commiffions  pf ;inquiry  were  ufcd  to. be. panted  for  this     Sewers  for 

pmpofe.    And  in  cafe  of  damage  by^ extraordinary  tc^peft,    SoMiasET. 

which  fuperfedcd  the  obligatbn  of  individualfi  Ho  rcp;»ir,  it  fcems 

that  the  Crown  ufed  to.  make  the  repafrs.  and  afterwards  the  ex- 

penccs  were  levied  upon  the  Lcrel  by  a  rate.    The  .ri:gulations 

dierefore  of  the  ftatute  <^  H.  9.  ^do.not  afiija  the  operation  of 

this  ilecree  j  becaufe  the  thing  decreed  has  been.;  4oiic  S  .th<5 

decree  remains  conclufive  evidence  on  record  of  th.e  obligatioQ  of. 

the  perfons,  haying  lands  5«.g.  in  tlie  Lcv^,  to. repair  the  wall 

in  queftion  j  and  the  ending  of  one  cq^imiiOion  cannot  do  aw?y     C  ^^7  ] 

the  right  of  another  to  enforce  the  pbl^ation.    Affuming  there- 

foiefor  theprefent  argument,  that  ^  yalidity  of,,  that  decree 

cannot  now  be  controverted  for  any  of  the  caufes  returned  by 

the  deCendantSy  the  obligation  itfelf  .^a&ds  admitted,  and  there 

is  nothing  farther  for  the  commiffipn^s  to  inquire  of.    The  sea.* 

tm  why  the  ftatute  of  H.  8.  and  other  ftatutes  vere  .pafled 

was  becaufe  new  powers  were  given,  from  lime  to  time  jto  the 

King's  commiffioners,  which  they  h^td  not^  at  coiQmqp  lai^  I 

aoongft  others,  that  of  n>;ririQg  ge^eral^fta^es  wd  ordinances 

from  time  to  time,  to  operate  prpfpediycly  :.fup.h  alfp  Js.tbe 

power  given  to  them  to  inquire  by  the  oatfes  of_a  jury  fey  wbofc 

default  the  damage  happene4»,and^wh^~P^rfoi^ft.  h^vj^  Jands 

which  might  be  hurt  by  the  inundation,  or  benefited  W  the 

bankst  &c.    The  7th  kGt.  of  the  ftaJ.M  H.  S^^givys  the  com- 

niillioners  power  to  make,  and  ordain  laws,  and  prJinan^isp  anq 

dicrea  s  which  word  ^^  decree/*  muft  be  there  cbnftrue<i  'fvno^ 

nimoufly  with  ianus  and  ordinances  y  i,  e*  fuqh  decrees  as  an;  of  ^4 

general  nature,  containing  matter  of  public,  regula(iQ9,3i]^Cvth)e 

by-laws  of  a  corpojradon.    For  the  ftatu^gpef^  p(i  toViy^  Am 

power  to  amend  or  repeal  the  fame  laws  and  ordinances  ;  which 

never  could  be  intended  to  include  decrees  made  in  particular 

caofes,  whether  executed  in  wliole  pr  iii  part :  aiicT  Caffis  m  'cotI' 
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i8<>7,        flUers  that  a  deerfe  once  given  is  final  \  onlefs  indeed  rcverfed  for 

ThTKT  e-    ^'^^^  or/  according  to  the  more  modem  t>ridice,  bj  a  c<>rrt- 

agumft       miffion  of  review.    Then  die  f  7th  fedbn  providea  *"  thfar  filch 

TheCSm-     "  hwrs,  afls,   decrtes^  and  crdinaacea''  (feemingto  confider 

wiflwoereof  ^h^irt  ^H  in  the  natofe  of  gffufailzws,  &c.)  «  made  by  the  com. 

SoMBfttBT.   ^  miffioners,"  (haH  ftand  <<good  and  effedual  and  be  put  ^m 

*  [  1 1 8  3   **  due  execution  fi  long  time  as  thrir  commiiHon  endureth,  and 

^  no  longer :  except  tbe  faii  taws  and  ordinances  be  made  and 

*'  iitgrofled  in  parchment,  and  certified  mider  the  fetls  of  the 

"  faid  -commiffioners  into  the  Court  of  Chancery,  and  then  the 

<<  king's  royal  aflent  be  had  to  the  fame.**'    The  hitter  part  of 

die  claufe  (hews  that  the  law8»  tiCs  intended  to  be  put  in  pareh-^ 

'  men;  and  to  be  fandioned  by  the  king,  Were  fuch  aa  beitig  of  a 

general  nature  required  publicity,  and  could  sot  be  intend^  of 

particular  deersfs^  whidi  are  there  ufed  fynommouily  with  ^n£f« 

nances.    By  that  ad  the  commiffion  was  Miy  to  endure  for  tKice 

years ;  but  it  was  extended  to  10  years  by  the*  ftat.  13  E/hsS  c.  9. 

/  1 . :  znd  dnt  tnafts,  ^  that  all  fudi  laws;  ofdinances^  and  cvn* 

^  fttiuthns^  (omitting  decrees)  as  (hill  be  made  by  force  of  any 

filch  commiffion,  ^  and  written  in  paT'chment  indented,  and 

**  under  the  ftals  of  the  commiffioners,  ftc.  (halli  without  any 

^  cerdficate  thereof  to  1)e  made  into  Chancery,  and  without  the 

M  Royal  afihit,  condnue  m  fuTI  force,  notwMiftanding  any  de« 

<<  termtnadon  of  any  &di  cbmmiffion  by  fupevfedeasj  until  the 

**  fame  tatuSf  em/KMhnst  and  ordinances  IhaH  be  altered,  repealed) 

'*  or  made'  void  by  die  eommiffionets'  aftet  to  be  afligned,**  &c. 

Some  of  dicie  bwa^  &c.  nlight  ztkSt  ftrangers  to  the  Level ; 

and  dierefoie  fuch  a  power  could  only  be  given  by  a£t  of  •  partta- 

Aent.    The  laws  and  cuftoms  of  Romnej  Mar(h  are  trfeiieJ  to 

by  the  ftat.  of  tT.  8.  as  a  modd ;  which  laws  ^d  cu Aoms  appear 

to  be  coeval  widi  the  commdn  few  )  and  probably  thbfeor  fimilar 

cuftoms  prevailed  ftl  other  Levels  (iibjeCk  to  the  faitie  danger. 

The  mifehief  and' inconvenience  of  extending  thefe  ftatutable 

pnWifions^  as  to  the  dnrauM  of  general  4aws,  &e.  to  partidilatr 

dkcrtcB,  would  be  '^ceedmgty  great  \  for  the  peribna  t^ho  ad«^ 

vanced  their'money  tqpon  the  'fcith,  and  under  the  orderr  of  the 

C  t  >9  3    decteein  queftion,  aded  tader  a  competent  authorttyjit  the  dme» 

and  'mig^t  have  been  puntfliable  for  difobedience :  but  if  the  d^ 

eree  be  not  final  and  binding  on' the  Level>  or  if  it  be  even  op- 

donal  in  the  new  commiffioners  'whether  or  n6t  they  will  now 

enforce  it  1  diofe  perfons  niay  be  lefit'Witlidut  proteEtion  for  the 

f  ada 
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ads  tbey  have  done  by  virtae  of  the  decree,  and  without  reme^       i  ^^\ 
for  their,  reimbwiemexit*    .How  can  they  be  prepai^d  to  go  be-  „ 

foc«  a  new  jury, and  originate .  all  thcGs.proceediogl  .again  after    ^  Jlning 
the  lapie  of  fo  many  yearSf  and  with  the  pcobab^Hty  «f  many  of    The.OHn- 
their  wiuiefles  being  dead?    By  the^lamc  rule  it  might  be  npcef-   miffioners  of 
fary  to-  juftify  a&»  done  under  former  commi/Gons  hal^  a  -century    ^^^'^^ 
ago.     The  afcectatnmentpf  tlie  right  or  obUgatioQ  £^  ^e  Level, 
and  the  amountofthe^mtobe  expend^  on  the.  repaid,  are  the 
e&ntial  parts  of  the  decree ;  and  tbcfe  are  executed.    The  latter 
part  of  it,dire£ling  the  reimburfement  by  a  rate  on  the  Level,  b 
merely  a  legal  confequence  of  the  .other.  ^ 

DamfiiTf  contrik }  after  j}repii(iag,  tbat*if.  there, were  any 
failure  of  jurifdi^^ion^he  tipw  commii&onerf- would  be  ej^poled 
to  a£lioBa  of  trefpafs  by  ev^ry  pcrfon^  on  .whom,  the  rate  waft 
attempted  to  be  levied  i  contended  in  fuppprt  of  the  preliminary 
objedion,  that  the  decr^f  of  the;a9th  9f  .^4Mfi^  1799. could  not  be 
enforced  by  them  after  .mose  than  a  year  frp^n  the  expiration  of 
the  old  commiifioa  under  wbicb  that  decro?  waa  ,made.^  The 
words  of  the- ftatute  of  ^Iffnt  S.  zvc^^^exf  precife;  that  <V^^ 
**  laws,  a£ts,  decMS$  and  -ordinances  ms^e  by  the^commiflioneri, 
<*  &c.  fliaU  ftand'good^  ^c-and  be^put  in  due  execution j/i  long 
**  timsasthiircommyiMninduPitb^at^'nolongirJ*  There  is  no  rea» 
fon  for  putting  a  different  interpretation  upon. the  word  deqreei^  a#>  [  i  ao  J 
it  there  (lands,  than  its  ordinary  fenfe  imports  \  and  fo  it  isxQn«> 
fidered  by  CaUis  (a):  for,., from  the  fubie4>m4ttec .of  thefe. 
decrees  a&Aing  the  whole  Level,  they^  partake,  of  the.  nature  of 
general  laws  and^irdinaoccs.  >A^ffd  though  feme  joconveniencer 
nuy  fnfae  from  limiting  their  -efie^.to  the  duration  of  .the  com^ 
iniffion  V  yet  there  is  an  ob^^^s  ^vsnuge-  g«v  the^  other-hand.  ii|, 
ftinuilatiag  the  commiffioners, 10  carry  theirrdocreesiintoXpecdy. 
esecution,^.and  fimfli  their  proceediaga  witbixk  tl^, term  of.  thel^^ 
commiffioa  V  -in  order  that  |bofe^for;:whof&  immediate  benefit  the. 
bnithen  ia  impofed  may  be  the  perfona  to  bear  it,  and.  not  Jeavr 
it; to  bo  borne  by  othtf$  fuccee^ing  te  tbem,,wh$i»  nuj  be  tnoceL 
remotely  bendfitod  by  the  works^.  v  But  -at.^^rate  a  metbod^ia 
piovldediof  preventingihe  £^lure<^  jafti<;e4fi  any  parttcfdar  cale«. 
by  SogHdiing  the  decree  19 '.pareh«q$9ib.^am)  c<9tffying.it.inta  -  \ 
Chancery  under  the  feals  of  tbeaCdpitaUEeiii^lib  Aod  procHrii;ig. 
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1807.        the  king*!  aflfent  to  it.     The  ift  fed.  of  the  ftan.  13  JSfis.  c.  9. 
pp^^yr  only  difpenfes  with  the  certificate  and  royal  aflent  to  fuch  lawi, 

afoinM  ofdinances,  and  conftitutioni»  nviere  ibi  comnufion  is  dttemunti 
The  Com-  ij  fuperfedeaSf  until  altered  or  repealed  by  the  fubfequent  com* 
tmffionen  of  miffioners :  and  the  ad  fed,  only  profidea  that  rftcr  the  end  of 
SoHiasBT.  ^^  years  £rom  the  tefte  of  any  cominiffion»  all  fuch  Iaws»  ordi- 
nancesi  and  conftitudons  aa  were  made  by  virtue  of  it>  and 
written  in  parchment^  indHUed,  and  fiakd^  as  before  mentioaed, 
without  certificate  or  the  ropl  aflent^  (hall  continue  in  force  for 
one  year  next  enfuing  fte  end  of  the  10  years :  and  during  that 
year  power  is  given  to  the  juftices  of  peace  to  execute  the  powers 
L  i^x  3  of  the  former  commiffioners,  unlefs  in  the  mean  time  a  new 
commiflion  iflue :  which  was  to  enable  the  juftices  in  cafes  of 
particular  urgency  to  finifh  what  might  have  been  left  undone 
for  want  of  time  under  the  expired  commiflion.  But  as  this 
cafe  is  not  (hewn  to  be  within  the  latter  ftatute,  it  muft  be  go- 
verned by  the  general  provifion  of  that  of  Hen,  8.  Tlie  autho- 
rity of  Callis  {a)  is  expre(s»  that  "  all  other  laws  and  ordinances 
of  fewers  which  are  but  made  and  writ  in  paper  \  or  which  be 
but  in  parchment)  and  not  indented ;  or  which  be  indented  alfo> 
if  not  fealed  i  continue  in  force  no  longer  than  that  commilfion 
centinueth  by  the  power  whereof  they  were  made.*  BcCde8» 
here  was  a  difcondnuance  in  point  of  dme  between  the  expiradon 
of  die  juftices'  year  and  the  ifluing  of  the  new  commiflioa* 
Then  the  mifchief  fuggefted  of  making  perfons  trelpaffers  by  re- 
ladon  could  not  happen ;  for  whatever  was  done  under  a  valid 
decree^  while  the  commiflion  under  which  it  was  made  continued 
in  force  and  for  one  year  afterwards,  would  be  always  juftifiaUe  ; 
but  nothing  remaining  afterwards  to  be  done  could  be  juftified 
under  a  new  commiflion  :  and  here  the  moft  important  part  of 
aDy  namely,  the  levying  the  money  by  a  rate  on  the  Level  remains 
ftill  to  be  done. 

Lord  Ellekborough  C.  J.  faid  that  this  was  a  point  of  great 

importance  and  novelty,  and  they  would  conlider  of  it.    The 

cafe  accordingly  flood  over  dll  this  term,  when  his  Lbrdfhip  dc* 

livered  the  judgment  of  the  Court. 

This  came  before  the  Court  on  a  return  made  by  the  com- 

aiif&otters 
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miffionors  of  fewcrs  to  a  writ  of  mandamus  commanding  *  Acra        1807. 
to  nuke  a  rate  on  all  pcrfons  holding  mefluages,  lands,  tenc-    r^i^v.  ^ 
menC8»  and  hereditaments  within  the  Level  of  Hunt/pill,  which       a^ainfi 
have  or  may  have  hurt  or  damage  by^  inundation  of  the  fea  for    The  Com* 
want  of  a  fufficient  fea  wall,  or  who  may  have  benefit  by  pre*   ««ffion«"  of 
venting  fucb  inundation  i  for  repaying  to  the  Marquis  of  Busking^  SoMiasiT. 
Am,  J^hn  Tyit0  Efq.  Henrji  Gould  Cierk,  Roiert  Jefftnf^  and    *  [  142  ] 
J^foph  HofAury^  the  fums  of  money  refpe^ively  expended  and 
paid  by  them  to  the  colledior,  beyond  U^eir  proportions  of  the 
expenditure  in  making  a  fea  wall  or  bank.    On  the  face  of  the 
retwm  it  appears,  that  a  fotmer  commiflion  of  fewers  ifliied  un« 
der  the  great  feal,  dated  the  13  th  of  April  \  795  •    That  the  com- 
mifliooers  aAing  under  that  commiflion,  at  a  court  of  fewers 
held  on  the  a9th  of  June  1 799,  did  make  and  ordain  a  certain 
order  and  decree  under  their  hands  and  feals,  whereby  they  or- 
dered, decreed,  direQed,  and  appointed,  that  a  new  fea  wall  ihould 
be  built,  and  that  all  and  every  perfon  and  perfoixs  who.  had  or 
held  anjF  mefluages,  land$,  tenements,  and  hereditaments,  within 
the  Level  of  HuniJfiU^  which  had  or  might  have  any  hart,  lofs, 
or  difadvantage  by  inundations  of  the  fea  there,  for  want  of  a 
fufficient  wall  there,  or  which  had  or  might  have  any  benefit  bj 
preventing  fuch  inundations,  ought  to  be  charged  widi  the  ere6i- 
ing  and  building  fuch  wall.    And  the  commiflioners,  at  the  faid 
court,  did  by  their  laid  decree  further  order,  that  the  Marquis  of 
Buchimgbamt  and  the  otHer  pcrfons  named  in  the  order,  ihould 
pay  Vd  the  coUedorthe  fum  of  5000/.  i/.  iO(/.  which  they  ad- 
judged to  be  the  expence  of  ere£iing  the  iaid  wall,  in  certain 
fpecified  proportions  s  which  fums  were  to  be  repaid  to  them  out 
of  the  fums  to  be  rai&d  by  virtue  of  a  rate  or  afieffinent  to  he 
thereafter  made.    That,  in  purfuance  of  that  order  and  decree,     [  i^S  ^ 
great  part  of  the  new  fea  wall  had  been  built,  and  great  part  of 
the  {aid  fum  of  3000/.  fx.  xo</.  has  been  laid  out  about  the 
building  it.    That  the  former  commiffion  of  fewers,  under  which 
the  eommiffioners  made  the  above  order  and  decree,  expired  on 
die  13th  of  Aprit  1805,  according  to  the  proviGons  of  the  (tatute.  • 
That  a  year  after  its  expiration  a  new  commif&on  of  fewers  iflued, 
dated    i^th  of  April  i8q6,  appointiiig  the   defendants  com* 
mii&oners ;  and  that  the  order  and  decree,  or  that  part  of  It  which 
direded  all  pcrfons  who  had  mefluages,  lands,  tenements,  and 

heredi- 
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1807.        hereditamentSj  tmhin  the  Level,  which  might  have  I6ffl  hj  mvah" 


TheKtuo    ^*^*^'*^  ^y  l>«n«fit  hjr  the  walU  to  be  charged  with  the 

agt^       it»  had  not  been  carried  into  execution  during  thC:  10  year$  conti^ 
T>^Oq»*    nuance  of  the  commiffiony  ot  during  the  year  which  elapied 
"g^jJJ^*]^  ^?^??9  ^?  expiration  of,Uiat  commiffion  and  the  tfluisg.of  the 
SountMT^  PEcj^nt.capf^jmiffion. ,  Upontbefe  iaAs,  fo  spearing  ««  the  writ 
:'  and  returot  the  qo^ftioa  iSf  Whether  the  eooiaiiiBoners  under  the 
*  preient^eonukitffioo  have  authority  to  carry  into  execution  or  en'- 
force  the  order  and  deorce  of  the  late  commiSoners,  by  makuig  a 
rate  on  tfaefeveral  pverfbiis  iiolding  laiulas  &jp.r  within  .the  Levid« 
aft  vequjred  by  the  writ  of  mattdamua  i    Aad  we  tfainkilbey  have 
not.    The  ftat..^3  K.8.  r.  5.,  dneAiilig:the  fovm  of  the  com^ 
n&iflion  of  fewers,  and  die  powers  of  the  cooiauffionets,  pnividet 
by  feftk  I7r  that  foch  Araxr,  oBs^  dacreis^  and  $rJitumees^.U»  fliaU 
happen  to  be  made  by  the£ud  ooBunifliontrsi  fllaU  ftand  good  and 
efie&oalt  and  be  pur  in  dQe.ezecatiea,yi  /•nigi'/yfiff  as'dieireoai- 
miffiQO  endnretfaf  a  a^/.  110  Aagser »  eateept  the  laid  laws  and  ordi* 
nancea  be  nxade^and  engroflU  in  parchmentt  and  ceitifitod  ander 
the  leak  of  the  iaidrconuniffioaers  into  liie  King's  Court  of  Ouik 
[  >H  3     eery,  and  then  the  king's Toyalaflem* be  had  f»  the  6nie.'   The 
ftat.a5  H.  8.-^.  5.  iras  made  to  endure  hftao  yeat%-  only,  the 
ftat.  3  ff4Bd.'4.  '€i  8.  makes  the  ftat«  df  Heni  ZL  per^ietual ; 
^adding  thereuntOj  that  every  comtotflion  of  fe^r^sithfeieafter  to* 
be  awarded  fliali  continue  for  the  term  of  5  ybars  next  aftef  die 
tefte  of  fttch  commifioa,  ttnlefs  the  fsmt^  ctommtflSoft  flialf  other- 
wife  be  difchaiged  withhi  the  fahie  time  bf  ftiperfedeas.    Then 
came  the  ftat«  13  Elia^'  c.  9I.,  which  enafts  that  aH  commiffions 
of  fewers  (hall  ftand  and  continue  in  force  itk  rb  ytaia  next  eii* 
fuing  the  dale  of  every  fuch  commiffion^  unlefs  fhe  fame  be  re- 
peakd  or  deteraained  by  lealbn  of  any  new  comattffioa  in  that 
behalf  made,  orbyfiiperiedeasi    And  all  fuch  lawss-otdinancc^t 
and  cbuftitutionsy  as  flull  be.  duly  oaade^by  foice  of  any  fncb 
commU&on,  acconling  to  the  efeftvand  tenor  limited  in  any  for- 
mer  ftatute  touchti^  conmiiifiotters  ofi feweni  ondbAig  writUn  in, 
parchnutii  inde9ited%  aod  unqer  th&  fisala  of  tbe  fiud.  commiflionera^ 
or  fix  <^  themf  flu^U  witbgut  any  .certificate  .ta  he  made  ^into  the 
Court  of  ChaQcei^>.  and  without  tbctoykil  affent^  ftand  and  con- 
tinue in  full  force  and  tStfk^  notwithftafidiii^ jany  determination 
by  fuperfedeas>  un^il  fuch  time  as- the  faune  lawsf.  cooftitutioos» 
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and  brdbanees  (halt  be  altered,  repealed/  or  made  void  by  the        xi07« 
comlniffibners  iifter  to  be  apjpotnted.    Se£):.  2.  prbridesy  tbati    mT^    . 
after  the  end  of  ib  years  from  the  tefte  of  a  conimiffion  6f  fcwersi       ^mM^ 
all  fttch  laws,  Ordinances,  and  cotiftitutions,  as  were*  made  by    The  Cott» 
virtue  of  fwb  commiffion,  and nt^'mtn  in  parcbmgnt  indenttdf  and   mifioneri  of 
/iakdfM  afeicfaidi  without  certificate  thereof,  or  royal  affent    i^^^l^ 
hadf  ihall  continue  in  foice  for  one^ear,-  notwidiftinding  the 
determination  of  the  commliBon  by  the  exphration  of  lo  years } 
and  the  juftlces  of  peace  (hall  daring  l^utt  year  liave  power  to 
ezacatetbe-fame.    PtoVided,  that  if  anew  comttiiffion  iflii^  the     L  ^^5  1 
power  of  the  juftsces  flail  ceaie.    In  the  pcefent  cafe  the  com- 
fluffioaof  fewers,  under  which  the  commiffionerB  aded'wbo 
made  the  osder  or  decree  in  quciftiouy  and  wliidi  is  attempted 
to  be  enforced  by  this  writ  6f  nsandanras^  cendnued  in  force  for 
die  fpacct  of  lo  years  from  the  date  of  it  i  ^a*.  from  die  i3tbof 
j^rU  1795  to  the  13th  of  jfyril  1B05 :  and  after  its  expiration 
a  year  inienrened  befeie^e  date  of  the  new  comnnflkm,  15th 
j^nli9€i6.    So  diat  under  the  above  ftat.  of  the  13th  of  SK%. 
^  laws,  ordinances,  and  conftitntions,  though  written  in  panch- 
ment  indented  and  fealed,  (which  was  not  the  cafe  of  the  t)nler 
inqoeftion,)  had  eeafed,  and  were  no  k)nger  In  force  at  the 
time^if  ifliiing  the  prefent  commifiion»  -  Is  then  the  order  and 
decree  of  the  a^th  of  J$me  1 799,  made  and  ordained  by  the 
late  commiffioners  as  ftated  in  die  writ  and  tetums,  an  «<  aff^de^ 
^  ^rvf,  A»tiy,  ^nCnancif  w  cw^itutknj*  within  the  meanings  of « the 
feveral  aAs  of  parliament  above  referred  to  ?    The  ftatute  of 
Hm*  8«  ufing^  the  terms  laws^  affst  decreet^  and  ordnances :  and 
the  ftatute  of  Elh.  ufing  the  words  /sw/,  ^dimtnceSf  and  xon0iiu* 
tims.    On  the  part  of  the  profecutors  of  the  writ  it  has  been 
signed,  .^hat  deerms^  lawSf  and  wr^mmeu^  mentioned  in  the  fta^ 
tuteSf.-meai^lawsDf  f^uera/  ngnlatknf  and  not  $rders  and  decrtu^ 
fnch  aa  dieoneia  queftion,,  which,  isin  the  aatureof  a  judgiMnt. 
Thai  to  ^onfinie  it  (idievwife,  and  to  hold  that,  the  order  and  de- 
oee.iaTno.looger  binding  after  die  expiration  of  die  eominiflionit 
would  be  to:fttb}edidl  who  have  aAcd  tmddr  fudi  order  and 
deeree^to  :aftibnr  againft  them/ in  which  tbg^  could  not  juftify 
under -foidi  expired  order.    But  we  do  not.fitid  any  kuthority 
deed  for'  diis  diftiaAion.    The  aAs  of  parliament  mean  to  ex- 
pffeft  the  fame  things  by  the  diflferent  words  ufed :  the  AniFx,  aBs^     C  ia<$  ] 

decrtis^ 
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diiriu,  and  erJiaances  mentioned  in  the  a&  of  H*  8.  muft  mean 
the  fame  things  as  Jawst  orJtnancn^  and  ewfiitmtwnSf  mentioiMd 
in  the  a&  of  Queen  Elizabah  g  and  nothing  is  to  be  foand  in 
The  cSii»>  '^  ^^  o^  parliament  to  reftrain  the  generaltty  of  the  exprei^ 
niCoAeri  of  Sons.  ,  And  it  does  not  feem  a9  if  any  danger  were  to  be  appiC/» 
hendedt  that  thofe  peiibna  who  had  aded  under  the  decrees  of 
die  cemimffidneiB,  during  the  exiftenccs  of  the  eowmiffion^  iot 
^iMIe  the  decrees  continued  in  force*  would  be  fubfeAod  to 
aAions  i  for  they  would  be  in  the  fituadon  of  perfions  who  had 
aAed  imder  the  authority  of  a  law  while  k  was  in  force*  irfdch 
had  fince  expired  i  but  which  was  of  forod  to  prols£l  them  duriiig 
-the  time  they  had.aAed,  and  requited  its  proteAioriL  As  ao  ib 
much  therefore  of  the  decree  as  has  been  aAed  upon  and  catri^ 
into  execution  during  the  time  of  the  late  comimffioners»  it  ia 
efie&ual ;  and  what  has  been  done  under  it  has  been  done  limder 
a  competent  authority :  fuch  p^rt  af  it  as  has  not  been  carritd 
into  execution  cannot  now  be  enforced  on  the  loot  of  that  ovder 
or  decree*  becaufe  it  has  ceafoi  to  hav^  any  authority }  and  np^ 
pKcation  muft  tbenfore  be  made  to  the  new  eommtflSonerato  tfe* 
ena£k  it.  For  theie  reafons  we  are  of  opinion  that  the  vduna  to 
the  mandamus  is  good  and  muft  be  allowed. 


■I  .  . 
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The  King  again/i  The  Inhabitants  rf  St.  George,      Tburfdiy, 

Middlesex.  AT^.a&h. 

A  Rate  was  made  and  allowed  on  the  30th  of  May  iSp6  for  By  the  coo« 
"the  relief  of  the   poor  of  the  parifli  of  S/.  Georgia  fai  the  */**^°"  ®^ 
county  of  MiddUfex^  in  which  the  London  Dock  Company  were  ^  ^  q^\^ 
iCefled  for  warehoufes   and  ereftion^  within  the  fcitc  of  the  #•  47.  the 
I^Jbii  Docks^  apd  for  the  docks»  in  the  fum  of  975Aff  being  a  ^^"^^ 
rate  of  i/.  3</.  in  the  pound  upon  an  annual  value  of  15,600/.  $    ^  areTfaU 
from  which  rate  the  London  Dock  Company  appealed  to  theSei^  ble,  even 
Goas,  who  allowed  the  appeal,  and  amended  the  rate,  by  r^-*  daring  the 
ducmg  the  aflcflinent  on  the  company  to  139/.  8/,  7JL,  fubje^  to    f  * JL*  ^  a? 
the  opinion  of  this  Court  on  the  following  cafe  :  blifliment,  to 

In  purfuance  of  the  flat.  39  and  40  Geo.  3.  r.  47.  a  bafon,  a;  be  rated  for 
Urge  dock,  and  an  extenfive  quay,  have  been  conftruded,  and.  ^be  fair  an- 
feveral  warehoufes  crcfted,  within  the  limits  mentioned  in  that  ^1^^^.  ^^^^. 
aft.     On  the  nth  of  January  1805  three  of  the  Lords  Com*  boujei  and 
miflioners  of  the  Treafury  cenified,  that  the  feveral  works  foU  ^bcr  works 
lowing,  VIZ.  the  bafon  at  Bell  Dock,  the  dock  communicating  ^jflj^^j  ^^ 
therewith,  the  tobacco  warehoufe,  and  certain  other  warehoufes,  produftive, 
vaults  and  quays  particularly  enumerated,  all  Gtuated  within  the  though  all 
premKes  belonging  to  the  company,  vitrtx^enfo  far  completed  j-   a^jv.* 
as  to  be  fit  and  proper  in  every  refpedl  for  the  *  reception  of  to-  the  ad  be 
bacco,  rice,  wine,  brandy,   geneva,   and  other  fpirits ;  which  not  corn- 
certificate  was  publi(hed  in  the  London  Gazette^  and  in  two  mom-  P'^Jf^'    ^^^ 
ing  papers  ufually  circulated  in  London,  on  the  following  day.  pleted  works 

muft  under 
fudketremnftuices  be  rated  for  their  value  at  the  rate  of  8|  iti  the  pound ;  fuch  bein^ 
the  rate  calculated  upon  by  the  Legiflaturc  to  ratfe  139/.  8/.  jd.  per  quarter  upon 
3966/.  the  average  rental  for  10  years  preceding  the  aft  of  parliament  on  the  prem^ 
deftroyed  by  the  company  in  making  their  works ;  and  which  quarterly  fum  the 
oompnw  were  at  ill  events  bound  to  pav  to  the  paH(h  during  the  i  a  years,  or  until 
the  vorfcs  were  completed,  whether  thou  works  were  produftiye  or  not.  But  when 
pnduftive  beyond  that  fum,  the  furplus  is  to  be  taken  in  the  BrA  iaftanoe  by  the 
conrptny  in  order  to  reimburfe ,  themfelves  what  they  may  have  advanced  to  the 
piriih,  to  make  good  the  deficiencies,  before  any  fuch  produdiive  furplus  eaifted, 
untfl  the  companv  ^hall  be  leimbitrfed. 

Therefore  until  thefe  purpofes  are  effefted,  a  fate  made  oa  the  increafed  real  value 
of  the  dock  premifes  at  more  dian  8^.  in  the  pound,  or  a  cate  of  8  ji/.  in  the 
pooad  oa  die  dd  average  vahie  of  the  premifes  before  the  ereftion  of.  the  company's 
voriu,  aad  below  the  lataeaM  talue  of^  the  aew  works,  is  in  efcher  cafe  bad. 
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1807.        Onjthe  29th  oU^ai^ffs  >rteilat  caMafyadrwrn^m^^  tM 

iSr''    Nov/^^on,thfN.,adr,o^thf<^    Oh^nt^lioaFa^ 

antY oF       following . da j^  jolaiive. tq . . the  i^vt^ooGm* Noif oittni' 5«}«il  die 
MiroJrsix*  »iortHfidcofjhc.d^^^  «*tlic 

*  qaajr -in  Frantic  the  &^f..>  A 
lar  certificate. Vas.  xnsidfi^  yd  pwbftflird  ot: Ac  fottJMilBgi'dV}; 
relative  to  the  wareboufeJMo.  4^00  the'0Qflfa.£daic6ni|«i4Rk^ 
the.  Yatdt  underneath  t(^  .apd  the  quaf  in  ffont  ^  ifioiBuHdL « ^Off 
the  3  X  (l  ot^  January  1 805  the  principai  doch-aodf  OfUcr  bate  mii^ 
opened  for  the  reception  of  Qiippitti; ;  %nll  ii9ai  dnt  'diKliDlHai 
to  tlie  makmg  of  A(i  raie^  (bips-weK  received  fti  dw  d^  M<* 
bafon^  and  their  cargoes  unloaded  oo-the.qiiaTt^  and  gfMifHtff 
(lowed  in   the  warehoufes ;  and  the  rates  prefcribed  by  the  iBPf* 
tute  for  dockage,  4U^7«gc>  wharfage,  &e^.«0R 'pud^ttetko 
-    the  London  Dock  Company.    In  Jam4arfi>9o&mi£mdati9  piir- 
fu4nt  to  the  ftatute,  of  two  and  a  bi^f  per  <em«t  mdpHfptkf 
tax  thereon,  wa$  declared  and  paid*.    Thecapici^  ilj^  <wlAfa^ 
that  dividend  was  paid  cxcc^d^^flfio^qoL  'JOh'>tlie'»Ht<tf  Ar/^' 
/fmAfr  1804  a  warehoufe  foF;lU»b^cCbih^i%!pait  of  dft^^M 
wafehoiifesi  was  agreed  to  be.  let  bythi:  LamdamDcA  c6rapinf 
(of  15/600/i  per.anQ.  gro(s  rent  y  thf^  cooapaay  pafing  alf  tflHoes ; 
fucti  Vent  to  cpmi^encc  frpm.^^i  firft  ^  JUiwatji'i96t  I'^nA 
the  corapanj  received  the  la  i4.  relit  Jmm^etbftixicMiMdtlatt 
untlf  the  ma\inr  of,  thcfaid  raffit,;  Thc.faidjfabMca^MrthouR, 
[  129  3     ai^d'the  dock,  and  quay^  an^^th^^ faidl wardi^fei' Vo^  kt  ^t-h 
jL  and:  5'.  bn  the  north  £4^.  of.^euiock,-  9miAo^h0bni  ase  Hll 
wiihin  the jpatiAlJof  &.,Gaur;gitmi  ine  i^  adtghal^Qibtefvahie* 
than  ji)ie'iiim  ^^3l4ttcl^^:ih&i»midUir^te  aAtf  qAAjt"  dii^faOM^. 
T^'a^  (6f  parliaparat  cniyMrer^die  eomtpiti  ftD  p«rthift  **  veiy 
lai^e  citeiaorg^  iibcnit  9^  ncfMi.of  w&ich  ' 

ab§ir5e  onlj  w'j^t  y^p^.ai^i^^  Om ic- ' 

m^nderV    ViaTiotts  vork6..4)^'noir  in.'dicir  pfogtviAi  Wftt^itfTy-  * 
in^ittt6'(necutiyaiirit)i  eXpediticm  a»^'ijattire  'dR&e  * 

c9lXC}9AVl'z^^  aridikf^'Che  pittrHb  '*cf '^ 

S/r  G/^j)f;  begy  n'  before^e  d»tc  *  of  ArtaM,  fit  "hilff  (IfUiftidf^ 

the' tobacco  waf«h<>nfe}w«retlien£iMiedf^ifd'ii^^     Aiiothdr^ 

enhance  to  dk  dockat  thctHanvita^ranaiiiflr  tbbe  ai^  ;  and'  * 

die  ccnnpaiiy  arc  now  tuentiDg  widi  thr  ftopiRfWbf  tte  Kfnd'^ 

"^       .  "     "w    "     adjoiriin|s  * 
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sdjoiniQg  for  the   porchafe  of  die  fame*    From  Midfummtr        1807. 
ilo;  mil  tbe  nuking  of  the  rate  appealed  agatnft,  the  Lmdm    ^7^^ 
Owk  Cbiipanj  paid  die  parifh  of  Xf.  Gwrp  139/I  8/.  7/  qnar*       agalnjl 
terif  \  thcTaoK  being  ctlctilated,  porfbant  to  the  diredions  of  Tbe  Inhabit* 
the  ftahne,  oa  an  average  of  ibe  produce' of  the  poof's  rate  for       *^>  ^^ 
10  jon  preceding  on  tbe  pranires  deftroyed  by  the  company.  m^^I^  «" 
It  nft  afterwards  added  n>  the  cafe»  that  Ae  pariih  has  not  yet 
iMbidbd  Ae  company  any  part  of  the  Aims  adranced  bj  die 
conpuiy  to  the  paiifli  in  refped  of  the  deficiencies  in  the  afieff- 
wfBHok  Cm  the  poor  rates.    And  the  company  has  not  paid  either 
tkm^  iri  qncftion^ir  any 'fnbieqtient  rate. 

lUmitA  was  signed  in  lall  Ttimtf  term  by  6ejl  Seijt.|  Gar* 
fnftJUnfdf  Pssfrfi  and  B^unquet^  for  the  company;  and  by 
ThA^hrmy  GemenJf  Otifftey^  and  GUed^  for  the  parifli.     And 


LotdtELLBiiBCMUMJOH  C  J.  dciiTcred  the  opinion  of  the  Court.     [  130  ] 

TKs  flutter  cones  before  the  Court  on  ^a  motion  to  quj^fli  an 

«teof  fefions* allovklg  an  appeal  of  the  London  Dock  Com- 

pay  againft  a^'mle  auMk  for  the  relief  of  the  poor  of  the  parifh 

^Jk^  GMpgTy  Miidbfm^  by  which  the  company  were  aflefled 

fdr  varehonfcsr  and  erefUons  within  the  fctte  of  the  London 

dpckiy  ^and  &tf  die.docks*  in,Ae  fum  of  975/.;  being  a  rate  of 

i^'jif*  '^^  pound  upon  an  bmnval  ralue  c^  15,600/.;  and  re- 

dttciiig|hitnie:oa  the  company  to  139/.  8/.  jd.^  fubjed  to  the 

•pinion  of  thtsOMrt  upon  a  cafe  ftating^  among  others,  the  fol- 

lovii^  fads  4  to  which  it  is  fofficieot  to  advert  in  giving  the 

jttdgqienr  of  die  Courts    In  purfuanee  of  the  (lat.  39  &  40 

^*  S«  ^*  47*  A  bafaoft  a  large  dock,  an  expenfive  quay,  aiid  fe-^ 

vcnl  wai^|iottCn»  having  been  creeled  within  the  limits  men- 

<Kttcd  in  thtudf  ifareeofthe  Lords  Commiffioners  oftheTrea-^ 

hiy  IMS  the'i«h  oVyamny  f  B05,  Imd  on  the  14th'  oCiiayix^ 

die  Wffkt  yeat>  madp  eertificatts,  that  a  baton,  ceruin  Ao^^, 

S^^l|n4»  waiehottfi%:mcntbned  in  thofe  certificates,  waoefp  . 

frrcDiBpktedMtohe  fit  and  proper  for  the  reception  of  certaiQ 

coQunpditicr  therein  oinnUoned  ;  which"  certificates  were  j)ub» 

Micd  hli^  If$ndm  Gmittei    That,  fubfequtni  to  thefe  cenifi- 

Qtcs,  (hips  h|id>  boa .Koeived  fntO'the  docks',  their  carg<^s"un- 

toldedoji  the  cpisiysyf ftewfid-m  tht  WBrehburesr,  an3  ^the  ratef. 

Fc(aib^fijbgfLt^ie  ftatute  for  the  dockage,  quayage,  wharf age,"&c.^! 

paid  JO  tic  Goppany.  •  :ThatYariott9  wdfks  are  now  in  tfielr  pro-'^ 

pcfs|  and  carrying  into  execntion  vrith  as  much  expedition  as  the 

Vol.  IX«  H  nature 
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^^7'       natuw  ofthe  cafe  ^iH  Mow.    That  rf  nineteen  «rateb6uftaf  1>6- 

T\A  Kim       S^"  before  the  making  the  rate,  Gx  only  were  thcti  finifli^  kt(d 

agatn/i       in,ufe  ;^nKi  ^at  another  entrance  dock  at  the  Hermitsige  remains 

Thelnhabit*  to  be  made*  Aodthat  from  *Midfimmer  i8oi|  until  the  mating 

anta  of       i^g  ^^^  i^pcalcd  againft,  the  company  haTe  paid  the  parlffi  139/. 

M1DD1.S8SX.  ^'  7^'  quarterly }  the  fame  being  calculated  purfaant  to  thedirec- 

*  r  1 3 1  ]     ^^"^  o^  ^I^^  ftatute  on  the  pcemifet  deft royed  by  the  faid  company ; 

being  at  the  rate  of  8i  in  the  pound  per  quarter,  upon  396tf/.>  the 

s|verage  rental  calculated  upon  the  ten  years  preceding  the  aA  of 

parliament )  anid  the  rate  appealed  againft  being  at  the  rate  of  i  fd, 

in  the  pound  upon  a  rental  of  15,600/.  And  it  is  further  ftated, 

by  sui  addition  to  the  cafe,  that  the  pariih  has  not  yet  reimbitrfed 

the  company  any  part  of  the  fums  which  have  been  advanced  by 

them  to  the  pariih  in  refpeA  of  the  deficiencies  in  the  afleflfaienta 

for  the  poor's  rates. 

Upon  tbia  cafe  twoqueftions  have  been  made*  ift.  Whether, 

during  the  fpace  of  12  years  frcyn  the  pa  fling  tbc  ftat*  39  &  40 

Geo.  5.)  the  company  are  exempted  from  paying  a  larger  fum 

than  the  average  produce  of  the  poor's  rate  from  Lady-day  1790 

to  Lady-day,  1800,  if  all  the  work^  dire&ed  by  the  a£t  be  not 

completed  s  though  others  of  rbe  works  fliould  be  finilhcd  and 

be  produfUve.     And  adiy,  Although  the  company  during  fuch 

period^,  and  under  fuch  circum^ftancesj  ms^y  not  be  liable  tp  pay 

a  larger  fum  for  the  doch  and  quays  /  wheth^ir  they  be  not  liable 

to  pay,  on  account  of  tlie  nvorehoufes  they  have^  built,  a  further 

fum  beyond  fuch  average  rate-     And  witl^  refpcd  to  this  laft 

queftion,  we  think  that  the  docks,  quayS|  and  warehoufes  ftand 

on  the  fame  footing ;  for  the  59th  fcAion  of  the  a£l,  which 

gives  the  company  a  poWer  to  receive  rates  and  duties^  gives 

th^m  a  duty  for  every  article   of  merchandize,  which  Jball  he 

landed  within  the  dock  pmnifes^  not  exceeding  the  rate  or  charge 

theretofore  ufually  paid  in  the  port  of  London^  for  landings  ioad- 

•ing,  arid  hotifing  every  fuch  article,  during  the  year  1798 :  from 

r  1^2  1   '^bence  it  may  be  fahrly  inferred,  that  the  Legiflature  meant  that 

there  &ouId  be  buildings  or' warehoufes,  id' tvhich  goods  might 

be  boufedon  their  being  landed  i  and  that  Ivarefaoufes  fbt-  ftiich 

*purpofe  were  confidered  by  the  Legiflatur6  ara  p^  of,  wdb 

'  oomprdiended  within^  the  defcription  of  the  doch  prtmj/ei.    Aa 

-co  the  firft  queftion;  that  depends  on  the  conftruQioaof  the 

^  1 66th  fe&ion;  it  is  in  fubftance  as  foltows.    That  durbg  t&e. 

'  ^rm  of  la  yearSf  or  limil  the  works  dire&ed  by  the  m&  ihodd 

be 
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be  coxnple^ited,  the  com|viny  Cbottld  be  liable  to  the  extent  of  the        C807. 
average  fiim  raifed  for  the  Uft.io  yegrs.prepcding  the  pafling  the  * 

zGtp  to  make  good  the  deficiency  occaGoned  by  the  alterationSi       againft 
or  making  the  docksi  and  other  works  and  prcmifu  wbkh  Jbould  The  lohabit- 
hekng  tber0to      And   that  when,  after  the  aft  ftiould  be  carried        antoof 
into  ezecutionj  the  produce  of  the  feveral  afieiTments  for  all  and  ?yf|^0|,s$£x. 
Gngular  fuch  houfesj  land$»  and  hereditaments,  as  ihould  be 
ftanding  upon,  or  be  part  of  the  lands  purchafed  for  making  the 
faid  docks  and  other  works,  (hould  at  the  fame  race  per  pound, 
(thct  is,  at  the  rate  at  which  fuch  arerage  fum  was  calculated) 
raifc  ia  larger  fum  than  the  afleflments  from  Lady-day   1 790  to 
Lady^day  1 800,  in  refped  to  the  houfes  and  lands  to  be  purchafed 
by  the  company,  raifed  within  that  period ;  that  then  the  fur- 
plus  (hould,  in  the  firft  place,  be  applied  from  time  to  time  tO' 
leimburfe  the  company  what  they  (hould  have  paid  for,  or  in  re* 
fpe£k  of  the  deficiencies  occafioned  by  the  alterations  caufed  by 
making  the  docks  and  other  works,  until  the  company  (hould  be 
wholly  reimburfed  and  repaid  all  the  monies  they  (hould  have 
paid  on  account  of  the   deficiencies.     From  this  ftatemcnt  of 
the  fe£tion  it  appears  that  its  firft  objed  was  to  indemnify  the 
feveral  pari(hesi  within  which  the  dock  works  were  carried  on, 
from  the  deficiencies  in  the  rates  which  (hould  be  created  by  the     [  133  ] 
alterations  made  by  the  company ;  which  alterations  it  was  fore- 
feen  would  render  a  great  deal  of  property  unproductive  for  a 
time,  and  not  the  fuhje£l  of  an  afleiTment.     And  the  means  by 
which  it  provided  for  this  objeCl;  was  the  impofing  on  the  com- 
pany an  obligation  to  pay  any  deficiency  to  the  extent  of  an  ave- 
rage afle(rment  for  the  preceding  ten  years.     And  had  the  aGk 
had  nothing  elfe  in  its  contemplation  than  making,  as  was  con- 
tended)  a  bargain  by  which  the  company  (hould  be  bound  to 
paj,  and  the  parllh  to  receive,  for  1 2,  years,  or  until  the  worka 
were  fini(hed,  a  certain  fum,  the  claufe  would  have  ftopped  at 
the  provifo :  inftead  of  which  it  proceeds  to  provide  for  its  fc« 
0Oiid  objed,  by  direding  what  (hall  be  done  with  the  furplus, 
vheHr  2^^^  ^^  ^^  (hould  be  carried  into  execution,  a  larger 
(lun  (hould  b^  raifed  at  the  fame  rate  per  pound  than  the  pro- 
.  duce  of  the  feveral  afleflments  on  the  houfes  and  lands  pur- 
diafcd  by  the  company.    This  fecond  oh}cGt  was  the  reimburf- 
ing  the  company  the  fums  they  (hould  have  paid,  on  account  of 
the  deficiencies :  and  this  reimhurfement  was  to  be  efie£led1>y 

H  2  paying 


'^7/        Paying  fuch  furplus  to  them.    But  as  it  is  clear  that  there  could 

The-fc        I>c  no  furplus^  unlefs  the  fum  raifed  at  the  fame  rate  per  pound 

'  ^i^^       could  increafe,  it  follows  that  the  inteption  of  the  Legiflatute 

Theltihrfjit-  wai,  that  the  lAocts,'  quays,  and  other  new  workdi  made  6y  the 

St*Gi°*^       companyi  ftociM'  he  afTcfled  ;  and  hot  that  a  fiim  equal  to  the 

MiDDLfiSEx.  deficiencies,  calculated  on  an  average  for  the  lo  years  before  die 

pafling  the  aft,  fhduld  be  pnid  for  the  l^ace  of  ti  yearii  |r 
until  the  works  difcdcd  by  the  a£k  Jhould  be  complca'tcd.  We 
therefore'  tlxink  the  intent  of  the  Lcgiflaturd  was,  that  as  foon 
rftcr  the  aft  thbuld  have  been  carried  Into  execution,' and  the 
doclcs  became  fo  produAive  as,  at  the  (ame  rate  per  pound  a^  that 
C  '34  3  by  wliich  thefom  of  139/.  8/.  7//.  per  quarter  was  ralfedifty  at 
8|^.  in  the  pound,  to  raife  a  larger  fum  1  that  the, docks  ^nd 
other  prbdu£li?e  works  (Iibulci  be  aflefled  at  that  rate,  accord* 
ing  to  their  rental  or  other  rule  obferved  in  making  rates. 
But  as  It  appears  in  this'  cafe,  that  the  rate  appealed  againfl 
was  a  rate  of  i/.  3<f.  in  the  pound;  whereas  the  rate  by  which 
the  139A  8/.  ^d>  was  raifed  was  at  i\d.  in  the  pound  \  the  af- 
feflment  appealed  againd  is  bad^as  having  been  made  at  a  higher 
tale  than  the  u£k  dire£U.  And  on  the  other  bands  ^  the 
Seffions  have  rediKed  the  fum  to  what  arattt  *af  9^'m  the 
pound  would  produce  upon  a  rent^  pf  3966/.,  infleaii^of  n^* 
4«ciiigittoivb$^  a  rate  8  ji/.  in  rbe.^jN^UQd  would  produce  on 
a  tttttal  of  i5>66o/.  (which  we  'n{kitt^t&  be  th«  fair  rAilil  of 
ihe  productive  works,)  their  order  is  wtqh|^a11d^ujt,  b<f' ijUdih- 
i€d,  a^d  a  new  rate  b^  xhad<:.:  {or^wi^  thinkjl|tbl(t  it  j^  kvicknc 
ftomthfe  recital  of  the  ift  fe£Ho«  <)f ^Ik' fttfii  4 j  |y^  5«  and 
^  the  ftatement  of  the  faits  In  this  c^efthaf"  the  wbrkij  dire£^e<l 

"  .i  by  likc-.ftat^  39^  4<'  &v  5.  havip  Mt.y^.bcW  ^(HnpleaM  r  wd 

'  '  t}lf  then,^  or  the  expiration  of  did  t.^^ynirs  metttioifed .  9h  the 

\ftatute,  and^while  diere  is  any  |:tt^^'trm  {(aid  to  the 

company)   the  operation  of  the  |Qi(^^fe&iQ^,  qi|  ji4uc6*tth« 

Ifoodttdiof 'tteTuteidefitndsvt^toeoniinite.' '  > -T 

♦  '     ■  '    «  Ti     ■'.'.■••  ."f  •'   i       /lih    ft:.    '^'  •.  •'  [1    € 
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'J^Ijffi;j;^Jaimifi  c}ccl»rcd  in  debt  on  two  l?pn49  to  the  tcftaeor,      i.  Where 
. ,;  ontqf.^^UKdmA  thfi  |J*  of  ^/»r«/  17P4»  in  the  pcpal  Cum  iffe^conveyed 
qf  3600/r^  conditjpi^^ci  fojT  payment  to  him  of  an  annuity, of  spot  eftatestotruf- 
(iun9g,th«  life  of  the  defendant;  tb^  other  dated  .7th  of  June  tecs  for 99 
1794,  in  the  jjena^  Turn  of  1.800/.    The  condition  of  the  firft  X^jJ  1 
bond|  fjpt  forth  on  oyer^  recited  an  indeoture  tripartite^  of  the  live,  in  truft 
fame  date^  a$  the  bond,  n\a<i|e  between  the  defendant  of  the  firft  toraifemoney 
pajti  jr.  \^orland  and  T.  HammtrJlfy^hzrAtTS  and  partners,  of  ^^J^miS^s^ 
the  fecond  part,  and  the  teftator  t^,  Stopfird  of  the  third  part  \  f^^  (j|g  ]jf^ . 
reciting  that  Morland  md  Hammer/ley^  inpurfuance  of  the  trufts  and  after- 
of  that  indenture,  and  with  the  dcfqidan^^s  privity,  had  con-  wards  he  and 
tra£ie4  with  Sto^ord  for  the  fale  of  an  ^  annuity  of  200/.  to  him  ^n^n^ed  an 

annoitytoone 
bj  deed,  reciting  the  Former  conveyance  to  the  truftees ;  it  is  not  riecefTary  by  the 
annuity  ad:  1^  Geif*^.  c,  i6.  to  inrol  a  memorial  of  the  tirttft^ deed';  it  not  being 
*'.a  4eed,  inrarunwnl»  or  aflbranee  thereby  auy  miHuky U grauied/*  but  only  a  deed 
of  canv«yai\^  to  tbofe  who  afterwards  granted  the  annuity,  and  conilituting  their 
title  i%  tne  eftatd  cliarged  therewith. 

2.  Wttei^:  the*  memorial  of  a  ^nd»  conditioned  to  fecure  aA  anttoity*  recited  in  the 
C39i)diiffm  an  indeficure!  between  the  fame  parties,  and  part  of  the  (ame  affurance,  which 
da^^the'^inuity  to  be  granted  **  for  the  price  of  1800/.,  which  faidfum  of  i8oo/. . 
*'  wm  paid  Ij  ihe  groMee  /•  the  grantors  by  his  draft  on  R,  and  Co.  tds  bankers  at  or 
'<  fi/^/vthe-refdiiigan^^deliveryof  the  faid  indenture  and  bond  f''  and  the  memorial 
nfthAfaid'indeptuie,fUA8d  thai  the  indenture  witnefled  that  ^^^a.cenfideration  of 
"  ff  ^'  y^  ^he  flpraotorsy  in  handpaidhj  the  grantee,  and  which  was  paid  to  them  by 
'^  its  drafton  R.  and  Co.  his  bankers,  &c.  the  payment  and  receipt  0/ which  faidiSooi. 
^'  the  gritkMt  did  thereby  aelmoftdei^e/^  the  annuity  waft  granoed:  this  does  fuf- 
fi4ieai^v^.W||K)rty  ibat  the^  cv^dfrattun-money  i»a»  aSually,  rcfioi^ed  by  the  grantors, 
UiroQgVthe  medium  oC.tbe  mhybrfore  the  execution  of  the  deeds  erantin^  the  annuity ; 
to.as  to  d|fnenfe  with  the  neceflity  of  fetting  out  in  the  memorial  the  particulars  of  fuch 
drafty -with  the^tkhe  of  payment. 

3.  The  annuity  a6t  does  not  require  that  .the  eftates  x:harged  with  the  annuity 
flionld  be  fpecificaUy  fet  forth  in  the  memorial :  and  therefore  it  is  ho  obie^ion  that 
the  memorial  only  ftated  the  annuity  to  be  charged  on  all  the  grantor's  eitates  in  the 
county  of  Tori  and  all  other  his  premifes  conveyed  to  certain,  truftees« 

4*  It  i»  no  objedion  to  the  memorial  of  the  deed  granting  the  annuity,  that  it 
ftated  it,  in  general  terms,  to  contain  **  powers  of  diftrefs  and  entry,  as  ftated  in  the 
**  deed ;"  for  the  annuity  aft  does  not  require  fuch  powers  to  be  ftated,  except  fo 
far  as  they  create  a  truft,  which  brings  them  within  the  branch  of  the  z€t  relating  to 
tniftees.     Nor, 

5.  Is  the  memorial  required  to  ftate  the  covenants  of  the  grantors  for  the  due  payi» 
ment  of  the  annuity. 

H  3  during  •  [  136  ] 


136  CASES  IN  MICHAELMAS  TERM 

1807.        during  the  defendant's  life,  and  to  be  fecured  in  At  maimed 

■  therein  mentioned,  for  tSoo/,  which  Stoffari  paid  to  Morhmi 

'    and  Hammerjlej  by  his  draft  on  Ranfim  and  Cob  his  bankets, 

^ainfi       at  or  before  the  fealing  and  delivering  of  the  faid  indenture '^nd 

Ingilby.     of  this  bondi  to  be  by  them  dippHed  tipon  the  tftifts,  mentioned 

PUa*.       in  the  fame  indenture  \  the  defendant  then  pleaded,  ilt,  non  eft 

^j^""  S^     faiaum.     2dly»  That  there  v;as  no  fnemoriat  of  the  bond  tnrcAed 

2ii  Nomemo'  ^"  ^^  Court  of  Chancery  parfuant  to  the  annuity  aft  17  G^.  3. 

riahftbehond.  c.  26.     3dly,  That  by  indenture  of  the  irth  of  March  1794, 

3</,  Indenture  between  the  defendant,  and  Morland  and  Hammefjiey ;   after 

?7"fS^^  reciting  that  the  defendant  was  fciftd  of  dtters  lands,  fe-  ih 

irufiiwiHor'  the  county  of  Tori,  in  the  Indenture  particularly  defcribal,  for 

fauid  and         his  life ;  remainder  to  truftees  to  preferve  contingent  ranain- 

Hammerfley.  ^^^^  ^^^^  divers  remainders  over ;  fabje£k  to  certain  Ineuflii* 

brances  therein  mentioned :  and  further  reciting,  that  the  de- 

feiidant  had  granted  to  feveral  perfons  named  in  a  fehedule  there- 

natfeveral    under  written,  during  his  life,  the  feveral  annuities  fpecified  in 

^iMtttad*'     *^  ^^*^  fehedule,  amounting  together  to  iCTo/.  jter  aan^i  and 

agreedto  refiH  that  feveral  pf  the  annuitants  had  agreed  to  accept  their  purchafe 

rtandfirrender  inoney  an^  furrender  ihcir  refpeSive  annuities,  fo  that  the  fame 
ties  •  might  b^  merged  and  extinguilhed  \  and  that  others  had  agreed 

and  others  f  9   to  deliver  up  their  then  fecurities,  and  to  accept  of  other  fe- 
relea/e^  t^c,     curitiei  in  lieu  thereof,  upon  Aforland  and  HammerJUy  gua- 
fiiS!"^"^  rantying  the  payment  during  the  defendant's  life :  fo  that  aU 

the  annuities  fubfifting  and  to  be  granted  ihould  not  eoBeeed  2500/. 
per  annum.  And  after  further  recitiing,  that  the' defendant  had 
applied  to  Morland  and  HammerJUy  to  affift  him,  and  to  enter 
into  the  neceflary  fecurities  with  him  to  guaranty  the  psiytnenc 
t  137  ]  of  fuch  annuities }  and  in  order  to  ifidemnify  thein  from  tit  rifle 
and  expence  thereby,  the  defendant  bad  agreed  to  grant  and 
demif^^  to  them  the  feveral  premifes  therein-before  menlaoiMd, 
upon  the  trufts  therein-after  exprefTed ;  whieli  Marleatd  and 
Demfe  to  Ifammerjlej  h^d  agreed  to :  the  indenture  witnefl^d  that  the 
Morlandjnrf  dcfcqdant,  for  the  coqfidcradovis  therein  c 


H     m  rfle     dcfcqdant,  for  the  coqfideratioVis  therein  exprefledr  oocir«yod. 


—  •     -        •         ^•"-•^-•'••-•••*     *MWW*«»    .W     long     ...wy        «.|«w..     kM-.     .W.W..     ••«•...«.,     .««««••,       *••<»• 

ralfemtmj^h  ^"'*j*^  *^  the  powers,  &c.  therein  dedated^  &c.  i^%.  iipoa<|Tuft 
granting  that  M.  and  H.,  or  the  fiirvivor,  'flbc.  ftould  raift  tnbdey  by 
an/iuities.       granting,  annuities^  fo  as  the  fame  flioutd  not  be  leb  tlmn  •eiglit 

years  purchafe^  nor  exceeding  in  the  whole,  with  thi  f&natm 

fubfifting 
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fttbCiUag  annttitUfy,  ,0.500/.  per, ann*,  payable  during  the  de- 
fendant's Ufc,  &c^  and  to  be  iffuujg  out  of  and  charged  upon 
the  £ud  lands,  &c.  thereby  granted  and  demifed,  and  to  be  fe-       '^,f^"* 
cured  by  the  ufual  and  proper  powers,  remediesj  and  eftates ;       againfl 
with  powers  of  redemption.     And  it  was  thereby  agreed  that     Ihgilby. 
M.  apd  if.  ihould  ftand  pofleiTed  of  and  interefted  in  the  faid 
dcsuXed  premifesi  and  of  all  fums  raifed  under  the  faid  inden- 
ture in  truft,  (ift»).to  retain  all  their  reafonable  charges  and  TruJItoftbe 
e:i^nceft:  (2dly,)  To  re-purchafc  and  difcharge  fo  many  of  the  '"^"f^  '^  ^ 
laid  fchediiled  annullies,  and  to  pay  the  feveral  debts  due  from    ^y  jn       . 
the  defcndsuit  as  afo«efaid|  in  fuch  manner  as  the  defendant  expeuett(dtb§ 
ihould  think  proper  and  expedient^  and  direA  or  appoint :  and  ^^H^** 
aftcpfiichdcdu£Hons  and  payments,  upon  truft  j  (3dJy»)  to  pay        h^r^rh 
ihe  furplus  of  the  mpnies  raifed  to  the  defendant,  or  fuch  per-  annuhUtand 
iiaos  as  he  fliould  dire£l,  for  his  and  their  own  ufe :  (4thly,]  pt^y  dehu  to 
Out  of  the  ifcnU,  iffues,  and  profits  of  the  faid  lands,  &c.  to  pay  \l^p^^^^ 
the  feyeral  annuities,  which  during  the  continuance  of  the  trufts  ^  appoit^ 
ihould  be  charged  upon  the  prerr.ifes :  *  (sthly,)  upon  truft.  that      3.10  pay 
if  Jf.  and  H.  ihoulJ  enter  into  any  covenant  or  agreement  for  fj    ^/""  '* 
the  payment  of  any  annuities  fo  to  be  granted  by  them,  &c.,  it     ^Jut  0/ 
flioujd  be  lawful  for  them,  fo  long  as  the  faid  annuities  fliould  rentiondpr^^ 
continue  payable,  to  retain  and  deduft  out  of  the  faid  rents  and^-^'  ^opay 
profits  5/.  per  Qcnt.  upon  the  fum  fo  covenanted  to  be  paid  by  ^^!^j  ^ 
them :  an4  (^thly,)  from  time  to  time  to  pay  all  expences  inci-      ^.  Iftruf" 
dcfltaii4  Apper^iM^mg  thereunto,  and  all  charges  and  expences  teet  /bouU  eo* 
whidi  they,  M.  and  /T.,  fliould  be  put  to  in  or  abbut  the  col-  '^>^^}^  Pp 
leamg  and  receiving,  the  rents  and  profits  of  the  premifes,  or  in  toretmnwiof 
propaiiag  the  neceflfary  conveyances  for  fecuring  payment  of  the  retat  tmdpro* 
ai^imtiM,4ire£led  to  b^  granted,  or  otherwife  relating  to  thc^''5'-^{' 
tnifts  thereby  created  :  (jthly,)  To  pay  the  refidue  of  the  rents",  ^amount* A 
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iOue%  and  annual.. profits  of  the  premifes  to  the  defendant',  fo't'  venantedfor. 
hii  own  ufei  And  it  was  thcrebv  further  declared,  that  alt  deeds  ^-  Toretmn 
and  fLOurances  tp  l?c  .^ccuted  by  iff .'  anil  H.  or  the  furviVor,  tct.  y^|.  ^^^^^^ ' 
iRpwfi»^ncfrpf.^{^i<;.faid.truft8,  fliQuM  to  all^  piirpofes  \g,(,  and  con- 

•iMfcfw^T:.!?^.  <M)  %ili4  in  tow>  although  the  defendant  fliould  ^0W«^«»  ^^* 
not  Qxp(9ite  th<&  f^FV?^^  ^^  ^^  ^^  P''^^^  therein,  8cc. }  and  that  .t}lJ^J^lr 

an 

i|^ /^ilfs  duly /{xccuted  by  the  defendant^  Mcrfahd  BXiSJIdm^ 
^"^iiffi  ia  th«  piiefenccf  of  fT*  ^.  and  y.  $.  *  The  plea  diea  ffatedf^ 

•;::::•  H4  '"  '   "d«t 


Uc\iM'r\    M9fl!p^  ^Mffm^K/h  iW. ^tfc  <»cpi««,  the,  f^iiiiMmtiML 
C  139  t  '  ^W9i}»HbAe^9f4  ui^  jibe  .fuM  cmditwm  stfMi  gating  4«f£«mh 

hffireirttn-    ^x^th  of  J<irri^.B7p4»isnE^#itb'^  iippvobfUoq  M^ 

deniurcoji  ifi^'tlwi^kfdidant^  <tseftlied,ii]|e!lii8^^^  tkevetoi  ^cnnlfvBfiil. 

Twili^'  -^^  *^'  ^*^#^»  <**  tritol»f*)  ibtlfct  fclc  of  a  .cIew;ann^^^. 
infur^^^^  Wi»i^f  Aoo/*i4lliil»il»r»Wm  o£  ip0  yciir%  if  ihe  dcftaiclaiitf 
rrw/f,  Aoif*      (li0lU4  A>  long  lifer  and. lOiteifismimd^i^^ 
?^Mrr  ,/<K*^ Jjdw  OC  l8s>^i^rftcr,fci«t|wf  r^itte^        for  fiKiiring . 
SSy^  :P?Jf»cpt^f  tbp  ^i4.?i^i|uf/5.tfi^dofcia*ilif  ImkI  given  hUlHw4/oif 

ia^^ff£ei\^^^^^  %,aljffTq^pitcd  jpdcmuw:ofo<k»ye,j,,tl»  p^grff^cnt 

T^^f^  '  W  )Hmf>^^i .  did  by  1^0 .  Ciid  Menixre^  ^ Anowlfdgf^t f lainir 
2JjJ^^^Jf^  tKc  fame  4M  aoqmi  ^firdt  »d  /cir:th«-bcttarfcc|pmg. 

'•-'^'^•Yaid  bond)  and  alfo  ih  confideration  of  10/.  to  thcodtftoAatit' 

Sibyt       fwlwnrjjfftiW  byJki*'Wpf  pwftf itbiwAoi  &i^  wi'^if^hR 

tlMi4F^^9m»  f^ ^4»cb  of.  ibeiii».bf liiSiinteiMfft'did  ip»Pti 

[   X40  ]     as^^qwf^i^)^  APf0^fDf  019  imr«fr«ft  Aft  d«ftl9dw«^ib^uM  ^ 

fKeSfu     ^*A^f  *^*^*W'»**W  ^  «oo/rtfltot.oiit)»f  Md.dbeflgedj^^ , 

frmiju^    tU  M'<^.lP&id  Iwdik  fte<  deficfibed  in «qd  gfwliedtadtdoniHfd! b]^. 

tt^iibiMnB'-ffCcittd  btfcfatctre  ofdemifelnnCDviMl and*  Ap  as .  bfiof ok' 

fi^*  tahftipaid  piSmfnii  cpntftoiy'at  tbcl^btaluiigJnnl^  4S&^ 

m,ltbaiuJiJmc.  ^I^£^  jg^     iJMMbdk  wU  .HmimaIm  ill  JKdMMiV  ^ri*^ 

tiono/Uuccst  '  "^  "^ 
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dbi'iiff  fle&Qaio6^f  atet<^efif  \^Mia^»  UfWOi'ieV^yt'       1867. 

Glirito^>fti)r  S/^ra>  ih  iie(^£t  irf^ritt  finMity,  &c;  'ThB  deed*     tf;fitn)jr 
:4fyiddteiii{^^  (»¥fcifMt^  t^  Mtn-lMhl  w6f6iAetpf  far  th^     Iwct^BV. 
<M«^al^  ^n4rb)f  iifi^  ciefetl<hriittdr  &is'«Wfi  ;#£!«  ii^dklt^  and  ^<^'»««''* 
a^AlftcllMi  KdtfiinSi  deeds^^f  art  di^er  pei<ons(  and^'tbttVlhe  power  rfen^ 
s^0uity'4iMd  te^idMarfeat  fcr#  sst  ^a^sjit^tliould  be  bwM  for  trjand^ftrefi 
ai^fiti tfpt^nkgt  Mid diftnt(H,^d. land ^at if  the^alMittit^ fliottld  *f^»'^*^ <« 
Iteii  vmaxf  for  4a  dafd,  it  fliouU  fce  hwfut  for  Mm  <o  enter  %y^}ffj^^ 
upki  toidludddfe  £rid  londs  dtereby  tiurged,  and  take  tlie miu  4od!q;/9 /A^a 
2iidprofiti«ip^  aUr^OTe8i%  8ar»  {HoiMliafawfied^  wMiomi^  io  entfnmJ 
pfcaaBmnroHwAfc  ':Aqd  tbe  defcndwit,  Mdrknd,  and  /fci»-  ^^^^h!^ 
iiiMviflry;^  joinHy  4uid  ibvmllf  corenant^l  with  t^sf^M,  t^  pay  Covemuufy 
Uaai  ini-kjxcnmsi^kci,  the  anmikyaf  aoo/,  fiitu#ed  hythe  £iid  tnifieat9f^ 
Utaadr  amd^indencurtv  dcarofatt  dedii£lioh^.    The  indentlireaKb  ^"*^> 
ccMitaittcd  a-^knife^of-  f^demp^h'  oti  te-paymeni  6f  rSdci/.  and  rt^p^thii/big. 
tte^^H^ari.    It  alio  (MhtahitsdVdoveba^  bythe  defeftdaiit)  that^o^^ 
he'«a  JW^ArfkAd  iB*i^tf^   W'lttffcWonc  of  thihfi  hsftTa  J^^S* 
r^M  lb  gfaill  the  faSf  ^niiifityof  206/.,  Shd  to  charge  the  pre- J^J^i, 
oA^s^h^reiMlhVtida  stlf;^  «  cdtehafit  ibr  JFmtht^  alRirtince :  and  ;i^r4a/J        - . 
aHbV]6itriandifeTeHi1  eoved^Y^bj^Vlie  . 

tfcttW«a1ftdWn'ddrifeBttfi6Wtb>i^  J.  ^ 

iBfe^hg^iaibAfty^r^^-e  ptoi  then'tt«cd; 'tfeft  i^6  m^ttmfkl  6f^e  ^4^^^^ 
uiamiM  df^'tKdVftt/'of  AIWt«  t'^$^4;  hhd  of  the  trb^s  Hicf^h  oZ-zi^i^bi* 
i««itoied^*«iW«Wcftted^wytKb  Coiift?  (*  thaiteef y^p«frib«it  16  ^^r^iif* 
tle^/ft^fec  ^-*A^, -f»«  «*fcndinr  'pl(?aded  aifc  .tb  *e'fi^*:i5J^J5^ 
ccttfiiv  tlk^ft  li»bfcfcn<mkl  0f  the  intt^iHure  "tripanite'^f  tK^  ^^mmot^tf 
of iif)W/i|f^  tfieciriMed  in  fhe:  tbndkionf  t6^t6e  bond^  *  Mr^W'jMfaiter« /n- 

'  nie'ttfaitiflff;  by'  b^  replication  e^ok  iiTue  On  thd  plea -of r  dM  r^^A/i^a/iM  /d 


ellrft6atiiV'and'ia ibe  ^adaiid  4«h  plea^  pteaded^^ ^hat Wi  intV a/vinJ 41A 
mbiiahof  the  boiidi  in  tU  fiift  cMtt  nieffiWmdd,  ^nd^Aencoti*^^^- 
dMuf/fsn^^  ikrIndcttisnitiipGHtitt  itf^he^^mi:  (taijie'kf)ibnf!difi«f 
id  liHScMdiilMr^  ihe  ^hoiifU^i^  ^day  dfih^'^ttatK' 

aiij|/df3  yis^^itidi  Ab  flttne^wae  ^^ted^,  'atillXtlife  <tti\ttdf  ^'i^rthe 
pm^^dseifim^  ^^m^^-ictf^ffkom^  of  ibem"#«ft  "irvftee^  a^d 
of  tittWi^itteffir th«mto^^  *afld  ittiaxsg  fotfH'  die  ^atin«al  (hnt  ^  ^ 
bopoUyaaniHtheiiuMie  of  ihe  pexibtT  for'wUrfr  lifb  the  atuMtty  ^ 
lite  ^Diiiie^i;.anddtbci:coBfi«lBtttTai{.  of  |gnMdi%  the .-fione^*  vat 

partite^ 


♦.i*- 
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1807*        partltei  viz.  on  the  stSth  of  ^^n/ 1794,  inrolled,  &c*  accotdbg 

-^,T~^        to  the  hftm  and  effcd  of 'the  aft,  &ci.  5  which  memorial  ia*  a& 

OHAn  *    ^Idws  ;  tiz.  —  A  memorial  to  be  inndled  purfaant  to  an  zGt, 

againft       &c.  of  a  bond  dated  the  8th  of  April  i794f  Under  the  hand  attd 

IwoiLBY.    fealdSir  JtJm  Ingiiby  of,  &c.  whereby  he  became  bound  to  JT* 

k^fetfo^   S/<5y6r//  6f,  &c.  in  the  penal  fum  of  3600/.  with  a  condition,  &Cw; 

reciting,  amongft  other  things,  an  indenture  tripartite  bearing 

even  date  with  the  faid  bond,  and  made  between  Sir  J.L  ol  At 

.  firft  part,  Morland  and  HamnurJUy^  bankers,  of  the  fecond  part, 

and  W.  Sto^ord o(  the  third  parti  and  that  M.  and  H.^  in  pur- 

fuance  of  the  trnft  repofed  in  them'  by  the  faid  indenture,  fadd 

with  the  privity  and  approbation  of  Sir  y.  L  contra^ed  aiid 

[  14a  3    agreed  with  Stopford  for  the  fale  to  him  of  a  clear  annuity  of  aoo/. 

to  be  paid,  &c.  during  the  term  of  99  years,  if  Sir  y.  /.  (hould 

fo  long  live,  and  to  hefecurcd  in  the  manner  therein  mentioned  iot  the 

price  of  tSoo/.  i  which  faid  fum  of  iBooL  nvas  paid  by  Stopford 

to  M*  and  /f.  by  his  draft  on  Mejirs,  Ranfom  and  Company^  hij 

banters,  at  or  before  the  Jialing  and  delivery  of  the  fame  indenture 

and  of  the  faid  bond^     And  the  condition  of  the  faid  bond  was,  && 

(fettxng  it  out  as  before  exprefled)  which  faid  bond  was  duij 

executed  by  Sir  J..L  in  the  prefence  of,  &c«  (fetting  out  the 

Memorial  of  names,  &c.  of  the  witneifes.)    The  replication  alfo  iet  out  the 

itukntur^tri^    memorial  of  an  indenture  of  three  parts,  dated  the  4th  oi  AprH 

^^<f  0/4/A    jyp^,  between  Sir  J.  L  of  the  ift  part,  Morlgnd  and  Hammerf 

P™  «794*    ^^  ^£  PdlI'Mall,  bankers,  of  the  ad  part,  and  JF.  Stoffrtdoi 

F^whomM.  the  3d  part ;  the  faid  M.  and  H.  being  trufieeJ  at  nuiU  for  th$  fedd 

aMdH.fryf    Sir  J.  /.  as  the  faid  W.  Stopford;    whek^y  after   reciting^ 

amongft  other  things,  that  M.  and  H.  in  purfuance  of  the  tnift 
repo^d  in  them  by  a  certain  indenture  of  demife,  dated  iitbof 
March  then  laft  and  therein  recited,  had  with  the  privity  and 
approbation  bf  Sir  J.  I.  teftified  as  therein  mentioned^  agreed 
with  Jf^»  Siopford  for  the  falc  of  a  clear  annuity  of  aoo/.  to  be 
paid  to  W.  S.  his  executors,  &c.  during  the  term  of  99  years, 
if  Sir  J.  L  (hould  fo  long  live,  and  to  be  fecured  in  manner 
thereinafter  mentioned  for  the  price,  of  1 800/. ;  and  tliat  for 
fecuring  the  faid  annuity  Sir  jf,  L  by  his  bond  of  the  fame  dat^, 
with  the  indenture  of  which  this  writing  purports  to  be  a  me^ 
morial,  had  become  bound  to  IF.  S.  in  3600/.,  conditioned  to 
be  void  on  paymen^  by  Sir  J*  L  to  ^.  S.  during  the  term  A 
99  years  if  Sir  J*  L  fiiould  fq  long  live,  an  annuity  of  aob/*  'oh 
the  days,  &c.  mentioned  ;  it  was  by  the  indenttire  now  MMV* 

rialized 
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niHaed  wltntflisd^  that  in  c^nfidfratiom  ofi%o%l*  to  M^rl^ml  and        1809. 
^Hmnmerjley  in  band  paid  bf  W»  S*f  am/  u/i&iVi  «;«/  paid  io  them  if  — 

iSw  iror^  0/f  Miffru  Ranfom  and  Co.  his  iamker^^  to  be  Jy  $iem       q^**** 
IVL  ^um/  H.  paid  and  applied  up9n  the  trufif  and  fir  the  intents  and       4»mnfi 
purpefes  declared  by  the  faid  indenture  of  demife  of  the  lith  of     I«oiL»ir* 
March  (the  payment  and  receipt  of  which  (aid  1800/.  they.  Sir  (^•»fidei^i9A^ 
J.  Lj  MorJand  and  Hammer/ley  did  thereby  acknowledge)  :  and  p^^* 
for  better  fecuring  the  paynient  of  the  faid  annuity  Moriand  and  Howtohe  ap* 
Hammerjley^  in  purfuance  of  the  trials  repofed  in  them  by  the  P^i^^* . 
laid  indenture  of  demife,  and  with  the  confpnt  of  Sir  J.  L  and  ^""/^-^i/ 
alio  Sir  J.  L  did^  and  each  of  then)  did  grant  and  confirm  to  and/everatty. 
W.  5.  during  the  term  of  99  years,  if  Sir  J.  I.  Ihould  ib  long  *  [  143  ] 
lire,  an  annuity  of  2oo/.  to  be  iflTuiog  out  of  and  charged  upon  q^  ofnubat 
all  and  ererj,  the  manors,  lands,  &c.  of  Sir  J^  L  in  the  county  premfeu 
of  Torh^  and  all  and  fingular  other  the  premife&of  him  Sir  J*  L 
mentioned  and  defcribed  in  and  granted  and  demifed  by  the  faid 
iQilenture  of  demiie  of  the  i  ith  of  March  la&t  to  hav^  and  take 
the  {aid  annuity  unto  W.  S,  &c.  during  the  term^  Sec*  and  to  be 
paid  to  the  faid  JF.  S.  by  four  quarterly  paymenti9  Sec.  at  the 
banking-hottfe  of  Meflrs.  Ranfem^  Merland^  and  Hammerjtey^  in 
Pall^Mallp  without  any  dedudion  or  abatement  whatfoever  on  ivithout  de- 
account  of  tazea  or  otherwife  howfoever :  with  Juch  powers  and  duBion. 
remedies  by  dijhrefs  and  entry  on  the  faid  premifes  for  the  recovery 
of  the  (aid  annuitf  as  therein  are  contained :  and  in  which  faid  in- 
dctiture  ia  contained  a  provifo  that  Sir  J.  L  (hall  be  at  liberty  to  Provi/o  of  re* 
n-parchafe  the  (aid  annuity  on  giriog  W.  S.  &c«  three  calendar  dempiion. 
nonths'  notice,  and  on  p:iyrnent  cf  1800A  &cc. :  and  this  inden- 
ture was  duly  executed  by  Sir  J.  /.,  JF.  Morland  and  T.  Ham" 
^erfiey^  io  the  prefence  of  J.  S.  of,  &c.  and  E.  G*  &c.     To  the  Demurrer  to 
third  plea  the  phintiflF  demurred  generally.     And  *  the  defend*  3dpiea. 
ant  demurred  to  the  plain tiflF's  replication  to  his  sd  and  4th  pleas :       C  ^44  J 
and  there  were  fimilar  pleas,  replications,  and  demurrers  to  the 
fecond  count  on  the  other  bond. 

This  cafe  ^was  argued  at  confiderable  length  by  Holxoydfox  the 
plaintlfi,  and  Wetherell  control ;  and  a  great  many  objefliona 
were  taken  to  the  grant  of  this  annuity,  as  well  for  the  want 
of  a  memorial  of  the  deed  of  the  11  th  of  March  1 794,  con- 
veying the  defendant's  eftates  to  Morland  and  Hammerjley  in 
truft  to  raife  money  for  him  by  way  of  annuity  \  and  of  the 
(evexal  trufts  therein  contained  %  as  (or  the  Ceveral  defcAa  of  the 
aemorials  of  the  bonds  and  conditions  of  the  deed  of  the  8th 

of 
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^909*  of.^j|Mii/  i:7>4,;|patrft^gitHc  Mtiuity.  -  The  blijcaidifs'^  inline 

O'cIHx  %>»JtIw  wjtotfof.fci  niemtirisll  if-  the  ffvett*  trtiftff  ddnliWed  m 

qiju»  *P  4wl^oC:  Ae  Mfh  of  jJfii^*  1794  biciititf  cVctiftiiltjr  unn^- 

494^  ctfffafjr-  ti»  He  confidwd  i  »n4  Ac  «h^f  objcaioHs  wetc  alttingtiy 

Inpii^Bar;  (UcqI  and  an  Arektod  b]r  the  QMftH  ifi^tiglhejudgfneri^i'WliicM 

Lofd  EuBMBbRcruGH  C.  J.  Tfeifc  cafe  tfbktti  bcfdtfe  llie  Court 
on  a  demuntf  pleaded  by  xHe  piaintift  to  tlie  defenddn(*S'tfclirA 
ldca»  and    on  demuntrs   pleaded   by  the  dtfendant    to '  ttic; 
plaintifi«^  replicatbns  ti»  the  defdadim's  fecond  and  fouVtfi  jJlca^. 
The  ploinfifis  declare  m  d€bt  on  a  bond  C3^ecutcd  by  thfe  dd- 
fendant  tx> -the  pfcrimiffs*  teftatbr,  ff^.  Stop/or  J,  conditioncdf  for 
payment  >of,  an  amiaity  of  ^o^e/.  per  at'm.  diiririg  the  Rfe  of  ^hc 
defettdanti  Sir  JiJim  IftgMy.    The  condition  of  the  bond  recited 
an  indomure  trfpatrite,  dated  8th  ot  Jpririy^4,  between  Ihe 
dcfcndantt  Sir  ;7.  %%,  of  the  firft  part,  Mortand  zrvA  Ham- 
t  '45  J      mt^&ft  iMakers,  of  the  ftcorirf  part,  and  tftc  h\d' Stop/or  J  of 
^'dttvdpnt)  Tcchiiig  tiiat  the  bankers,  in  purfuance  of  the 
tYiift4  Kfpofed  in  tbem  by  that  sdeed,  had  contraded  with  Stdpford 
for  ihelaieto  hhn  of  one  annuity  of^  tool,  per  annutn  during 
th«:tife^  Sir  J.  IngiOj^  for  i  fooA  wMch  fum  IK  Bhpfird  paid 
to  Afythni  and  Jiatmnirfky  by  his  draft  on'  RAnfim  and  Co., 
bU:b9^e99>  :at  or  before  the  feaKng  and  jddvrerring:  of  the  fahl 
ilideQCwt  and*  bond«    The  {defendant  -thcki  fdcads, :  t ft)  Noil'  eft' 
fa^um,    (kl»i  That  therewas  not  aity  nvdtMiial>«f  die  Aidbetid 
ilHT^iled  purfuant  a^  the.  ftatote.    ^d^  Tb«t  by^Jind^htut^'^^  Ai& 
I  ith  of  ^Arri&  1794  Sir  J*  iffgUfy  oonreycd*  to  Mdtfa^iPiiHl 
Hmm^Jltf  ttcrtain  sftatet  in  roHtflAtd,  dt  ^htcb^  h^i  9]^  ^. 
J(i||fi%,  arartenanfi  for.  life  $  w  hold  to  MarhnU  ahd  ^f^i 
th^iff.^tcetoraiiaidnibifttttors,  and^affgn^i  f<^  9^  y«fiits,'lf  Si*' 
^^/i^%ftcniM:fo  iteiglhre,  upbniruft  loraife  fuchiuiiiVof 
napv^y  ^,tJle7^^Ih^uld:  bc.aUe,  by  grantin)^*annuit4e^  fok*'  tlu^  life 
Gy[i^i/uo{ng^jt'.ootexGcrifing.256o/: per  »itmmi.    INf  after-' 
wiir^i^iSir.ywi0gi%,  execiiited  :ifaebofJd;  aj«d  ihJrk^)  "aild' 
AfyrlmdimiL.HatrtkntrJley.  etecoced  the  deeci  of  Ihe  6^  bf  .<ff/W^ 
l7947J0'fihc.doiidttic^i^f  rile  'boC}d>Mnen|kmedf  bS^f^ifh^'dSed^ 
g^tiQgiihe«annuity'to5Ji(|^^,  (which  is  dated  at^tit{^<^ii 
thfi\idl^af:)  aiidthen;t]^e  defiendaot  pkada.  that  a!  iseitt6litt'>dr 
t|k|*d(^d  lof  dbe'  I  ith. of  March  J794,  (beii^  the  <{onfiyaiU3tf>^^ 
Sia  %Jf9i^^.€&m  to  M^hndani  Hamilmpy;f2xst  dhUie^ 
tfMfta  jdMda.nientionsd^.lo  bcn;pofel  inriMiaXaim/anA  ^sSnmc 

mirjley 
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^O  "^X-^M  d^d^/^fas  .^ot/  moiled  pmrfunsptlKftlic  ft^'tut^i        xtey. 
4th,  XhaX  00  inem9rb)  yr:^  AOrc!lkA;o£  dw  ddcd  oC^'tbe  8th  of 
^prili  -y^j^tmoofi^  io.  thje  conditita  of  the.  birt*d;'{betag  tkc 
dc^  grautiog  the  annuity  Co  ^  9^c^4')    Ta  thefe  ple^^  the       c^hj/i 
{JaiQtiff  repG^fi  i  taking  liToje  on  ^  noa  eft  £s£faim  c  and  to  the     Inoilby. 
2d  plea  he  in  his  replication  fets  out  the  n^etiunia)  of  the  bond      C  ^4^  ] 
and^ndttipn*    To  the  sd.plea  the  plaintiff  demats.    To  the 
4tbple^  \m  feta  out  the  memorial  of  ihedeed:  of'  the  8th  of 
^fril  1 79^.    The  defendant  by  way  of  i^iiKter  deomrs  to  the 
TcpUcatJQiis.  to  the  tA  and  4th.  pleas,  wlueh  (Uted  the  memorials 
of  the.  bond  and  conditiont  and  of  the  deed  of  die  8th  of  jiprii' 
i.794>,(the  deed  gnmticig  the  annuity.)     So  that  the  <|ueftlonf» 
V^$  ^ft»  Whether  under  the  annuity  aft  17  Geo*  j,  c,'26*  a  me- 
morial ou^t  to  have  been  inroUed  of  the  deed*  of  die  nth  cf 
March  1 794,  by  which  Sir  /.  JngUfy  cofivoyed  hit  ettates  to 
MorUnd  and  HammerJUj^  in  truft  to  raife  money  by  granca  of 
annuities  :.  for  if  a  meaaorial  ought  to  have  been  ixnroikd  of  that 
deeds,  inafmucb  as  none  has  been  inroliedi  judgmenr  ought- Co 
be  for  ihe  defendant,   adly.  Whether  the  memorial  of  dw  bond 
and  condition  which  has  been  inroUed»  and  which  memorial  is 
fliatcd  at  kpgth  in  the  plaintiff's  replication  to  the  tlefenduntV 
fecond  pl^,  b«i  or'  be.not  a  fufficient  memoriai   urithih  the' 
ilatute^    3dlyi.  Wlicther  the. memorial  of  die  deed  df  the  8th' 
<)f  ^4^  I794.<hn6g  tbe^  deed  granting  the  annuity)  which  hat 
l^ca  imo)l«^  Midf  winietris .  ftated  at  length  in  die  ptMntiFs  V^*>' 
p|]|Baii^^n.|il^.tbe  de&adam's  4th  plea»  b& or  be  not  a  fuAcfetu 
meyiqrjjliairdiatdccd.witbiotheftatute*    .. 
A  i^iri^Sf  (tf  obfefiHona  have  been  taken  on  behalf  of  \the  d»-V 

fcadi4Kf<  .^  i /* /flK^  ^o  ^  validity  of  this  ntmiity.  <^TiM^ 
tp  ^.9Jtijfd^oiis,sppiy:lO!  the  want  of  a  memoriil  o(  die^d^ed^ 
of  dMB.ai^jof  Ji^fvih  1794,  being  the  deed'  by.  wiiiGli^ir  J^ 
iSV%,€opHieyf4  hisoftafies  to  ilfdr(am/ .and^ffam^mii^ 
dQubriw^  the  fevea^  ports  of  diat  deed^  wluch  dic^t&ounlH  fc^ 
t|be  d^ffKuUfit  qo9tqndt  ought  taiiave  been  ftated  in  amembrbl: 
But  a,s  the  Gomt  is  of  opinion  that  that  deed  is  Aofe'Widiin  the 
tnic  jn^nt  and  m^asaqg  of  the  annuity  aft ,.  ^  at  idced^  iitftramemf     [  1 47  ] 
*^  Ofii^llKaaisei  v^ek]  4n  anmaty  is  granttdl^  it is/noe^oeffiory' 
^  eiii9r,iiita.tbat:iet  of  objeftiona  more  parricula^ly.    If  is.iitft 
adqfidiffbniiy  tti  ammity  it  gi^nted g  h\3Z^4ttd:MnPtfi«g>thk^ 
tSta$^.%a[i:M8daml  MTid^Ha^  who  ^^uitntmrirjp^fA^  Mf 

fmOif  iftdmybttAtif>    It  might  never  hate  itmnr  Ml^#ed^.b)r 

the 
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1807.        tlic  grant  of  *ny  annattj  at  all,  or  not  till  after  a  long  intenraU 
^ —       *ttd  ttntil  fome  eithttlty  ftalt'  be  granted,  it  cannot  be  ncceflary 
<ntAii^*    to  inrol  a  tnctnoriat  of  it :  but  before  that  lime  fliall  arrive  the 
agah^ ,      period  may  have  expired  within  which  by  the  terms  of  the 
iHcrLBT.     aiMittity  a£b  a  memorial  of  fuch  deed  is  requhred  to  be  inrolled ) 
as  was  the  cafe'  with  iefpe£b  to  the  prefent  annuity.    The  a£l 
Requites  a  memorial  to  be  inroYled  within  ao  days  of  the  exe- 
cution of  fuch  deed )  which  fliews  that  the  Legiflature  had  m 
contemplation  fuch  deeds  only  as  fotmed  the  grant  or  aflumnce 
of  the  particular  annuity,  and  not  fuch  as  conftttuted  the  title 
of  the  grantor.    On  this  ground  therefore  the  plaintiff  will  be 
entitled  to  judgment  on  his  demurrer  to  the  defendant's  thiitl 
plea*    The  defendant  has  atfo  taken  feveral  objeflions  to  the 
memorials  inrolled  of  the  bond  and  indenture  of  the  Sch  of  jtprii 
1794,  which  is  the  deed  granting  the  annuity  to  the  plainti^i 
which  memorials  are  fet  forth  in  the  replications  to  the  fecond 
and  fourth  pleas ;  to  which  replications  the  defendant  has  de. 
murred.    Thefe  objections  are,  i  ft,  That  the  memorial  of  the 
deed  of  the  8th  of  April  1794  does  not  fet  forth  the  draft  by 
which  the  confideration  money  was  paid.     2.  That  it  does  not 
fet  forth  the  eftates  charged  with  the  annuity.    3.  That  it  does 
not  fet  forth  the  exemption  of  the  annuity  from  parltamenttry 
and  other  taxes.     4.  liiat  it  does  not  fet  forth  fufficiently  the 
[  148  ]     powers  of  emry  and  diftrefs.     5.  That  it  does  net  fiet  forth  the 
covenants  of  Sir  John  IngMy^  and  of  Mti^land  and  Hammerfit^ 
for  the  due  payment  of  the  annuity.    Of  thefe  five  objciEiions 
the  firft  had  moft  weight  with  us  f  (via.).  That  fuppo€ng  tt  to 
appiear  upon  die  metnorlal  that  the  confideration  was  not  paid  in 
Itioney,  but  by  a  draft  ;  which  draft  had  not  been  converted  into 
money  before  the  exedutien  of  the  deeds  \  the  partkaJars  of  the 
draft  are  not  fet  forth.     Becalife  it  has  been  determined    by 
ftvtrat  eaib^,  that  wheitrlhe  confideration  was  not  paid  in  money, 
but  by  a  draft,  the  pafticuIaTs  of  that  draft  muft  be  fet  fefth : 
as  in   Rumbttll  v.    Mitrraj  (o).  Berry  v.   B^fOtey  (*),  Podle  v. 
Cabitrtes  {t).     And  it  is  equally  clear,  that  if  paid  by  a  draft 
converted  \ttxti  cafh'  before  the  execution  of  tbfcd^ds,  the  parti- 
culars of  the  draft  need  not  be  ftated*    Ir  becomes  material 
therefore  to  advert  to*  the  tefms  in  whilch  the  payment  of  .the 
confidetation'is  ftated  m  the  dilFevent'xnftrmnents  ;t8  tbey  appear 

(fl)  3  Term  Rep.  298.   (h)  6  Term^  Rep,  €90.     (c)  %  Term  tttp.  ja*. 

in 
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in  the  memorial  (bted  on  the  record*.    Ti^^.ia4qf)t|ircr^i/f^  ^        1807. 

tbruftduion  of  the  bond  ftatca  the  cQnfijjei^UO(i  t^s  -r-  **  .^fc  <?;:  .fpr        -; — 

••'the  price  or  fam  of  1800/.;  which  faid  fuiP  ipf  l^pp/.w^^    ^t^t^'^ 

•f  /oii/  by  the  fdid  M^in.  Stopford  to  thefajd  ^fi-  Morl^ni  .^nd       «v^i^ 

<<  7%&xiritx  Hammtrfley  by  his  draft  on  MeflrA«  .fitf^i*  and.Cas    I»9il>t. 

••  his^  bankets,  o^  or  befon  the  fealiog  and  dUiv^ry>of  t^^iiud 

•^  indenturea  and  bond*"     The  annuity  deed  as  fidUtd .  in  tie 

memorial  (^' tbta  deed  ttdJbcs  the  conGdeiatipn  thua-****  in  ^n* 

*•  fideration  of  the  fum  of  1800/.  of  lawful  money  of  Great 

•<  Britain  to  the  faid^lPm.  Morland  and  Thfma4  .HammerJUy  in 

^  band  paid  by  the  faid  W.  Sttp/ord,  and  vwhicji  wa»  paid  to 

•*  them  by  his  draft  on  Meflrs*  Ranfom  and  Co-»  bis  b^njcevs,!' 

to  be. by  them  the  faid  W*  Morland  and  T^Mamn^fir^  paid  and     [  149  ^ 

2q)plied  upon  the  trufU  and  for  the  iatenla  sindpurpofes  declared 

by   the    abovementioned    indenture*      And   the  qiueftion  ii» 

whether  thefe  ftatements  neceflarily  import  that  at  the  time  of 

executing  the  deeds  the  money  had  not  been  paid  to  Morland  and 

Hammerfiey^  but  only  the  drt^s :  and  WQ  think  that  they  do  not 

fo  neceflarily  import,  that  011/^  the  draft  wasi/tojflf  to  them  i  bujt 

that  it  may  fiurly  be  underftood  that  the  mamf  was  paid.    The 

ftatements  both  aver  payment  of  the  money  \  viz.  wbiebfum  of 

180c/.  nvas  paid  at  or  b^ore  the  {eaiitkg  and  delivery  of  the  deed 

and  bond ;  and   the  ft»tement  adds  the  means  by  which  ^ 

money  was  pa]d>  viz.  by  a  draft  of  the  faid  JVm.  Stopford  on  his 

bankers.     It  muft  be  reeollefled  that  the  part  of  the  annuity  zQt 

on  which  this  objeAion  is  founded  is  the  firft  fe^ioui  which  re«- 

quaes  tiie  memorial  to  (et  forth  •<  the  confideration  or  consider* 

^  ations  of  granting  the  annuity  :"  and  the  third  claufe>  wl^cji 

requires  that  ^^  in  every  deed»  whereby  an  annuity  is  grani^d, 

**  the  confideratioii  redly  and  bon&  fide  (hall  be  fully  and.t;r){}f 

^*  fee  forth  i*  and  if  the  izQ.  w.ere  that  the  fnoaty  was  Qot  gs^jd 

to  (nrieceived  by  Morland  and  Jiamn^r/Uy  before  the  deeds  wei^ 

exectttedy  but  only  a  drafts  (he  defendant  might  have  fo  B^adcfi 

the  £aQ  ;  which  ht  has  not  done ;  and  therefore  the  Couirt  ..may 

weU  oonftrue  the .  words  of  the  memorial  as  averring  thaj^  .tl^e 

moHcy  had -been  paid  .by  the  means  of  a  draft  previoujly^  giv;q^  i 

whidiicoiiftnidion  the  words  feem  fully  to  juftify.    TheMher 

&ur  ol^eAiotis  made  to  Ae  memorial  o£  the  indenture  of,.j(h^ 

Mid  April  1.798 appeared  at  the  time  of  the  arguments  not,^ 

be  fupported  by  the  annuity  a&,  or  by  the  fadl.    The  eftatea 

charged  with  the  annuity  are  not  by  any  claufe  of  the  z£k  re- 
quired 
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quiicd  to  be  ftated  i  and  in  '*fad  the  memorial  ftacea  the  anouitf 
to  be  diaiged  on  sind  ilRring  and  payable  out  of  all  the  cftates  of 
Sir  J.  tmpAj  b  the  county  of  Tork^  and  all  other  the  premifes 
of  Sk  J.Jmgiaj  granted  to  Mortmni  and  Ha^HmerJlej.    Tlie 
obfeOioa  tliat  the  memoriil  does  not  Hate  that  the  anoisity  ia 
exompied  hooi  parittmentary  and  other  taxes  is  anfwered  by  the 
Ia£b;  the  Memorial  ftating  the  annuity  to  be  paid  without  any 
deduQion  or  abatement  uriiatfeerer  on  account  of  taxes  or  other- 
wife  howfoever.    The  objaQion  that  the  memorial  does  not 
fufficiently  let  forth  the  powers  of  entry  and  diftrefs  is  anfwered 
by  the  bSt  of  the  memorial  ftating,  ^  with  powers  of  diftrefa 
and  ^otry»  aa  ftated  in  the  deed  ^  and  the  annuity  ad  does  not 
ftqoire  fuch  powers  of  entry  and  difticfs  to  be  ftated»  except 
fp  far  as  they  create  a  truft  which  brings  them  witliin  the  branch 
of  the  aA  idatife  to  trufteca.     And  the  bft  obje£Bon9  that  the 
covenants  of  Sir  /«  htg^t  and  of  Merloni  and  Hammerjltf^ 
ibr  the  due  puyomit  of  die  annuityy  aie  not  ftated  in  the 
memorial^  liaub  \  inafuwub  aa  fuch  covenants  are  not  required  to 
be  ftated  ;  and  it  does  appeaw  diat  they  arc  the  grantors  of  the 
annuity.    The  confeqiience  of  tUa  opinion  which  the  Court 
haaformed  on  the  feveral  objefHons  made  on  the  part  of  tjlc 
defendant  to  Arfe  mcnmriala  is»  that  the  plaintiff  ia  alfo  entitled 
to  judgflKai  cttdie  demmreit  pleaded  by  the  defendant  to  the 
plaintiff  a  replicationa  to  ditf  fecond  and  founh  pleas* 


C  >Si  3 


TV^Gfait      FiEiJ>^4ag|Joiiss,  Marihalof  thei^ 


m  execQ- 


rdatioubick, 
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A  day<nie»    HTHiS  was  asi  aOiosi  far  an  efcape  ^gabft  the  nsarfha!,  aad 

when  made,  die  piEOof  was  that  the  .pvilbsiert  imtm^  who —  ' 

!j!!!!!1uLv   tjoo  in  die  marftara  cuflody  at  the  fuit  of  the 

It  huge  abovt  ii  o'clock  osi  the  firft  day  of  MiAmkm  term 
i8q6.  The  defence  was  tkut  itrres  was  4Mift  npan  a  day-nde 
gi^utted  by  the  Cboit  on  the  tee  day ;  and  by  sIk  ftat.  8  b*  9 
W^  3*  €.  27./.  1.  that  coidd  oofy  have  been  gmifeed  at  the 

»   '^ 
befere  the  ittmg  of  the  Court  00  the  fane  day  %   thottgh    the 
feisd  for  the  cfeape  before  the  fitting  of  the  Onirt. 

10  fitting 


of 
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Stting  of  die  Court^  wUql^in^ia^l;.  tfdnii^it;«biftar!tte  lllmifr      1807" ' 


FiHV> 


a&iJf«f'^^«he'irial'V/t^^^^  '    ^    '    * 

(<  1l£tfbIt]rV<^o  Jrt  of  i^^\  Qcnc))^.  Jf^^j^nvf/kr-r^'SU  httfiibk'; 

•'•t^titfcAi  ot'&rtx2^pu{on&n.  ia  aAtt»l'<:«<h>^of  theiiifiitflifl  * 

««*'8r^^tk  court/  wKo^  na((|ea  j^c  Jif  xv^^j&ibferibedl  %  ^^^tAi 

""'UaV^^r  Va'4  })eti'tioueT^'  lii»rlipy|  jtusi jdiy .^aaci&efl  ^  *tyek' 

"*  iiitR*^t}icrr  leveral  cr^ditoiSy   a4vU^^wtk.  tkeiT^04iiiif«t»  '^M^ 

*<  %>noW*  tj^eif  /everal  /uits  at  hf^,  in  Mdcr  tcrdKtr  dlTollaf^, ' '  ^ 

''  ]ianit)lv  pfaj  tHat  they  oas^have  Aevif^'ta  go^^Ut'rfiie'pfjfbtt^' 

^^ilU  daj^ox  the  purpofos  fforeC^id^  aoft' to*  rtturn  agatH  ih^*^ 

"  fmne  dajl  7  And  jroijr  pctitioncM  ihtil  ttrea-pwy,**  8tt.  (Signed^^* 

by  the  fevcfal  prifoncrs.)    'T^hcjdayrwlefttiw«lms.-ii«<  Thutft&y'  C  ^5^  J 

•*  next  after  the  moiTow  of  -rf//  S^f  in  tlic-r47  fear  -of  Ktig"* 

*«  Gforge  the  3d  —  Englari^  -rrT^fon  jPOftg^Jag  die  petitkni  -of 

**  IJ^.  f.  S^rrf/,    and  otbefai   prifojdei^  bb  tM  siiftodf  tff  the* 

(«  fltauihai  of  the  Marihalfeci  of  t^is  (^MUs^dw  dkf^pflCM^  \6 

**  thtsCburty  thereby  pr^ijving  tiat  j(ii^UAiJ>^'Snyfr  tiiight 

^  'hxvi  leave  to  ^o  oujt  o£  the  feid  pljf«if -for  tbe  porpijftt  11^  fHe 

**  £ud  petition  fet  forth  ;  it  is  ordered  that  the  faid  J,  7*.  Serrtt 

*'  have  leave  to  g$  tut  of  the  faid  prifon^  he  returning  again  into 

^<  the  cuftody  of  the  faid  marflial  on  this  day.     By  the  Court." 

On  the  part  of  the  maffllal/it  was  contended  that  the  day -rule  -  ^ , 

when  granted  was  a  j  unification  to  him  for  the  liberation  of  the 

prifoner  on  the  whole  of  the  jday,  by  ttlation  bic^^^^aiid  «tbif  1         .i^'.^** 

diesu-vte  110>  Aa^bpR  ^Ttfae  tlay  in  this  cafe  \   and  that  fuch  **^^^  "^  ' 

had  been  the  invariable  practice  in  this  re^A^;  yh^jujiyljmtif  •       ,»  ... ^,  ^ 

irtnii'twifliyniTotil  Cth^Jf  Lee  upoli^a^KhlftaJC  oc^fiop^  l^^        *  -^"^  ^'^  ^^ 

ElkArnm^ghA  |s'4>«fbtfe'wliom  tKh  cauf^  .^i<4^>^  ^1^ 

^VS^^^f^JK^^tiafegCuint'tVit  hft  lerm;  was  of  tTys'^  (ppinio|^  :^ ,   ,^ ^  . .  .^^^ 

bmrt%.^itiifcJH|iriiiftlkt lift  'plaintiff  ftbdd  take  V  ver^  w^' ,   ^/  "l^^ 

'"MHJUHj.'hl'^pH  arfi  Wiifg  fcatye  to  the''  defendant.^  ipf^ve.         ^^    -^^ 

to  QBlei  fr^MAfopt  tf^.thoi^Midft  *of  ^e"  Court.  Ihould  .b%^;     ^  j"  '^V.' 

2^  Attorney  General  (with  whom  were  gjrrgtpapd  Tfiytii^^  '^'-^  -  * 
acmdi^ifobtiiiied  a  rule  nifi  fortius  purpoiliaithebcgiiiii^^   ^^^  **'  ** 
Vou  IX.  J  >  of 


"«« « 


••     -   «   ^..m.     •'*" 
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iSqj.       •£  the  term ;  when  he  referred  to  Sir  Thomas  r/Jj^iVf^sx^fi,  cifea 

'^     "        in  an  anonymous  cafe  in   i  Strai,  503.  where  It' appears  thWt  *i 

ojgainfi       fuperfedeas  was  granted  on  the  motion  of  a  prifotier  t&en  6h 

JpiiEQ.       an  efcape  warranty  who,  having  figned  the  petition  for  a  day 

rule  in  the  morning,  had  gone  out  before  the  Court  fit  i  and 

C  '53  ]     th«y  held  that  being  entitled  to  a  rule,  that'riile  would  protcfib 

him  the  whole  day,  and  they  could  make  no  fra£i:iori  of  a'  dajr ; 

though  the  Court  in  the  principal  cafe  refufed  the  fuperfecieas, 

becaufe  the  prifoner  had  not  figned  the  petition  till  after  he  was 

taken  up. 

Part  and  PeU,  in  (hewing  caufe  againft  the  rule,  relied  on 
the  ftat.  8  b*  9  ^.  3.  r.  27.  /  i.  which  diredis  that  if  the  roar- 
Ihal,  &c.  or  any  other  keeper  of  a  prifon,  (hall  fuffer  any  pri- 
foner to  go  at  large,  except  by  virtue  of  fome  rule  of  Court, 
"  which  (hall  not  be  granted  but  by  motion  made  or  petition 
««  read  in  open  court,**  every  fuch  going  out,  &c,  (hall  be  deem- 
ed an  efcape  :  and  argued  that  this  ptoviGon  was  inconfiftent 
with  the  practice  which  had  prevailed.  Tb^t  the  principal  ca(e 
in  Strange  feemed  to  overrule  Sir  7.  Tipping* s  cafe  there  cited  4 
for  otherwife,  after  the  rule  was  once  gr;aatcd,  w^ich  that  cafe 
fuppofes  it  to  have  been,  it  would  hseve  related. back  to  the  be. 
ginning  of  the  day,  as.  well  whether  the  pfifoner  had  figned- the 
|)etition  before,  as  after,  he  went  out:  yet  tke  Court  there  re* 
fofisd  the  fuperfedeas«  They  alfo  feferred>ti»  ^tnaUomb^^i  ^Ba^fk^ 
ingbam  («)  and  Ca^e  v.  Pitt  {d)  to  (hew^thai  tbe>  Cottvt  ncttked 
the  £m£iion  of  a  day  in  cafes  of  procef»« 

Lord  Etlenborougb  C.  J.  It  would  entiti^y  ftuftratc^  iht  berre- 
fit  of  the  day*rule  to  the  parties,  if  the  Coif  I  #eve  to  e6n(brue 
it  thus  narrowly  and  (hi&Iy :  fof  if  it  were  firft'  to  he  moved, 
and  then  to  be  drawn  up,  and  afterwards  ferved' upon -the  mar-- 
ihal,  before  the  party  could  avail  himfelf  of  it>  he  would  hare 
the  benefit  of  a  very  fmall  portion  of  the  day,  confidering  how 
late  the  Court  ufually  commence  their  fitting  on  the  firft^ay  of 
f  x?4  1  ^nn*  We  will  confider,  however,  that  the  rule  was  on)y 
,  w^granted,  as  legally  it  could  only  have  been,  virhenthe  Court  fat 
on  the  fitft  day ;  but  when  granted,  it  was  a  libinty  for  that  day^ 
and  coveted  the  antecedent  part  of  the  day  *,  becaufe,  generally 
fpeaking,  there  is  no  fra£iionx)f  a  day,  unlefs  where  it  is  ne- 
c«flsiry  to  lode  to  it  m  ordjer  to  anfwer  the  purpofes  of  juftxcc. 

{a)  SalL  320.  •  (h)  3  Burr.  1434. 

Wc 


> 
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Wc  iiccd  not,  therefore^  call  into  our  aid  the  cafe  of  Sir   Iio»        iboj» 
Ttppingf  cited  in  Strangi^  though  it  appear  to  warrant  our  opi-         ' 
nion  \  becaufe  that  opinion  is  founded  on  the  general  rule  of       ogairJi 
lav.  And  ast  to  the  prindpal  cafe  cited  in  the  book  it  is  no  coil-       Jonbs. 
tradiftion   of  die .  other ;  becaufe   the  day-rule  is  only  to   be 
granted  by  motion  made  or  petition  read  in  open  court ;  and  the 
role  when  made  woul4  not  extend  to  one  who  had  not  figned  the 
petition  at  the  time. 

Per  Curiam,  Rule  abfolute  for  entering 

a  nonfuit. 


Brandon  and  Others  agairi/i  Davis.  ^^^\xh 

^CARLET  moved  *for  a  habeas  corpus  ad  refpondendum,  A  prifooer 
dircaed   to  Aris  the   keeper  of  the  houfc  of  correaion  in  under  crimi- 
Odd  Bath  Fields^  (which  prifon  is  under  the  dire&ion  of  the  JJ^  ^^  Houfe 
juftices  of  the  peace,  and  not  of  the  flieriff',)  to  bring  up  the  of  Corredion 
body  of  Davis f  who  was  in  that  prifon  under  fentence  for  a  cannot  be 
mildemeanor  j  the  term  of  his  imprifonment  not  being  to  expire  klThfbcaii^ 
till  the  17th  of  Bcxt  Januarji  in  order  that  he  might  be  com-  corpus  ad  re- 
mitted to  the  Cttftody  of  the  marihal,  and  then  charged  with  a  fpondendum, 
dedaratbn  upon  a  badlable  writ  iflued  aeainft  him  fubfequent  to'  "''^be  pur- 
his  imprifoament,  at  the  fuit  of  Brandon  and  others,  and  an  charged  witb 
affidarit  to  hold  him  to  bail  for  aooo/.;  after  *  which  it  was  pro-  a  declaration 
pofcd   that  he  (hould  be  remanded  back  to  his  former  cuftody,  on* bailable 
charged  with  fucb  adion.     He  referred  to  Keach*^  cafe  {a\  and  committed  to 
to  C^^n  V.  Gunner  (i),  in  which  latter  cafe  the  Court  gave  leave  his  former 
to  charge  a  felon  in  gaol  with  civil  procefs.     And  in  another  cuftody  fo 

cafe  of  Lawrence  and  another  v.  Laidler  (r),  one  under  (entence  ^«*!?- /-  T 

for  ^^"J 

(«}  Soli,  351. 

(3)  2  Stra.  873.  2  Ld*  Ray.  1572.  and  vide  the  cafe  of  the  bail 
o(  Peter  Vcrgen^  %  Stra.izij, 

[c)  This  was  read  from  a  MS.  Note  Book  of  Pradice  fumiflied  by 
Mr.  Short,  the  Clerk  of  the  Rules  on  the  civil  fide.  **  Lawrence  and 
auther  ▼.  Lmdler,  13th  iViuv.  1758-  The  defendant  being  brought 
nto  court  in  cuftody  of  the  keeper  of  his  Majefty's  gaol  of  Newgate, 
bj  writ  of  habeas  corpus ;  aod  the  defendant  being  charged  by  the 
(ttQmto  the  (aid  writy  that  he,  having  pleaded  not  guilty  to  an  indi£^. 

I  2  ment 
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1807.        for  a  mifdemeanor  in  Newgate  wa%  b;K>ught  up  in  cuftody  of  the 

gaoler,  and  committed  to  the  cuftbdy  of  ^he  marifaali  *in  order 

B*^^^^     to  be  furrcndercd  by  his  bail ;  and  was  jiftcrwards  remanded  to 
'^iSi?"    ^^  f°^^^^  cuftody  charged  with  the  a^iibh:    S^it  Court  fiid 
Datis.       that  that  had  only  been  done  in  cafes  where  the  party  was  in  cuf- 
*C  156  ]     tody»  on  criminal  procefs,  of  the  (heriff  orgaofer  of  the  Court; 
but  not  as  in  this  caft,  where  he  wasl^  the  cuftody  of  one  who 
was  not  an  officer  of  the  Court.]    The  flatute  placing   houfes 
of  corredion  under  the  cognizance  of  the  juftices  of  peace  for 
the  impiifonrifient   of  oflTenders,  could  not  mcah  to  dcfe^f^fivil 
juftice  by  privileging  fuch  offisnders  from  being  fued  litl^aftcr 
the  term  of  their  imprifonment  there  expired.   It  is  the  acknow- 
ledged common  practice  to  hare  prifoners  brought  up  from  fuch 
places  by  writs  of  habeas  corpus  to  be  furrendefed  by  their  bail  % 
and  there  b  no  reafon  why  it  (hould  not  alfo  be  done  in  order  to 
charge  them  with  a  declaration. 


ment  againft  him  for  a  mifdemeanory  was  committed  to  the  faid  gaol» 
'for  want  of  fureties  to  profecute  his  traverfe  at  the  next  feffiona  of 
oyer  and  terminer  for  the  county  of  Middle/ex  :  and  alfo  00  reading 
another  writ  of  habeas  corpus  direfkd  to  the  Judges  of  the  Palace 
Courty  &C.9  and  the  retam  theretoi  whereby  it  appears  that  the  defend- 
•ant  was  taken  on  the  31ft  of  OSoBer  laft  within  the  jurifdi6Uon  of  their 
courty  to  anfwer  to  the  plaintiff  i^L\  suid  the  defendant  baring  put 
in  bail  in  the  faid  caufe  on  the  return  of  the  faid  writ ;  and  the.fsid 
bail  having  this  day  furrendered  the  defendant  in  their  difcharge  into 
the  cuftody  of  the  marihal;  it  is  ordered  that  the  defendant  be  recom* 
mitted  into  the  cuftody  of  the  keeper  of  the  gaol  oi Newgate  to  anfwer 
to  his  faid  offence,  and  to  the  /aid  a^san  ;  to  be  by  him  kept  in  Cafe 
cuftody  utitil  he  fhall  be  from  thence  difcharged  by  due  courfe  of 
law. 

Lmumee  and  aniObet^     The   defendant  being  this  day  rettdcted  ni 
*     Laidier.  Tcourt  in  difcharge  of  his  bail,  it  is  ordered  that 

he  be  cotntnitted  into  the  cuftody  of  the  marfliai»  &c.  and  that  an  exo- 
neretur  be  entered  upon  the  recognizanae  (i)  of  bail  in  this  cauie 
tgth  Nri}:  I'JJI^.' 

There  n  anosher  pitcedent  in  the  fame  book*  where,  the  like  waa 
dene  in  the  caiie  of  a  prifoner  brought  up  in  the  cuftody  of  the  keeper 
of  the  Savov,     Bond  ▼.  I/aaef  E,  30  Gee.  2. 1757* 

\i)  If  theaftion  be  by  bill^  the  order  is  that  an  exoneretur  be  entered 
upon  the  bad-piece  filed  in  this  caufe.     JIf.  32  Geo.  2. 

Lord 
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^^l^rd  ^CLLENBQRbyGH  C.  J.    The  confcqucnce  of  charging        1807. 

Uiis  party  with  a,  declaration  will  be  to  make  the  gaoler  of  the        

houf^  pf  comaion  liabjc  to  the  plaintiffi  in  cafe  of  an  efcape-    and^Othws 
But  the  M^ftcrhas  mentioned  a  cafe  to  us,  where  the  Court  in       agam/i 
IjQiAManTfieU^s  time  rcfufed  an  application  of  this  fort  to  bring       Dayis. 
upaperfoa  io  the  c^ftod7  of  the  keeper  of  Bridewell ;  faying 
dvat  this  Court  had  no  power  to  make  a  gaoler  of  fuch  prifons 
liable  fpr  the.efcape  of  a  prifoner  on  civil  procefs.    The  only  in- 
conTenience  from  the  law,  as  it  (lands,  is  that  during  a  prifoner's 
confinement  in  thefe  places  he  cannot  be  fued,  when  probably  a 
plabtiJSF  could  deiive  no  fruit  from  hisfuit:  and  the   plaintiff 
may  prevent  the  ftatute  of  limitations  running  upon  his  demand 
by  ftuBg  out  his  writ  and  entering  continuances. 

,  Per  Curiam^  Rule  lefufed. 


C  157] 


•^  •      .  Friday^ 

PuRC£LL  againjl  Macnamaaa*  iVb^.  2^/^. 

tM  an  afikion  on  the  cafe  for  a  maiicioas  profocutio»,  the  dccia-  ^"  *^  **j?° 

ration,  after  ftiting  that  on  the  13th  of  jMuatj  in  the  for  amali- 
46  Geo.  3.   at  the  MiddJefe^  feffions  of  oyer  and  terminer,  the  clous  profe- 
dcfcndant  indidcd^the  phihtiflTfor  perjury  alleged  to  be  Commit-  ^^^^^^^  ^J? 
ted  in  an  affidavit  fworn,  exhibited,  and  filed  by  the  plaintiff  on  fop^hg  plain- 
the  loth  of  Deeemlfer^  46  Geo.  3.  in  a  caufe  then  depending  in  tiff  to  prove 
C3uncffry  between  thefe  parties  ;  the  record  of  which  indiftment  the  cxadday 
was.  fet^f pith,  aivl  that  the  fame  was  removed  by  certiorari.,  into  this  ^  as  Idd  in  * 
Conn  ;  proceeded  to  allege  that  the  defendant  <<  profecuted  the  the  declara- 
^  faid  indidment  againft  the  plaintiff,  until  afterwards,  to  wit,  tion,  fo  that 
''^tbe  fmrrovf  of  the  Holy  Trinity  in  the  46tb  year  afrrtfoid,  at  ^^^^^"be! 
^  We^ir^ety  &c.  JA  the  Great  Hall  of  Pleas  there  before  Lord  foi^  the 
^  EUenkorougb  C.  J.  &c*  the  plaintiff  was  in  due  manner,  &c.  adion 
*'  acquitted  of  the  premifes  charged  upon  her  in  and  by  the     '2'*?     r 
*'  faid  indi£lment,"  &c.     At  the  trial  before  Lord  Elknbotougb  ^  variance  in 
C.  jfi^at  the  fittings  after  laft  term  at  WeHnmfier^  the  copy  of  that  refpe6l 
4c  record  of  the  indictment  being  given  in  evidence,  it  appear-  ^^^^?     \ 

the  day 
ftatied  in  the  record,  which  was  produced  to  prove  the  acquittal,  is  not  fnateria! ; 
the  day  not  being  laid  in  the  declaration  as  part  of  the  defcription  of  fuch  record  of 
icquitul. 

I  3  ed 
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9S07.  ed  1>y  the  poftea»  that  ihe  trial  and  acquittal  took  place  ''  off 
*^  Tuefday  mxi  afUr  the  end  of  the  [Eafter]  termr  which  was 
the  day  of  nifi  pritM,  before  the  Lord  Chjef  Juftice :  whereupon 
the  rariance  waa  objected  to  as  fatal  \  and  the  cafe  of  Pope  v. 
Fojlir  (n)  adduced  as  m  point :  and  on  the  authority  of  that  cafe 
the  plaintiff  was  nonfutted. 

But  early  in  this  term  Gurney  moved  to  fet  afide  the  nonfuit, 
[  158  ]     on  the  ground  that  the  particular  day  of  acquittal  was  not  Bia- 
terial  to  be  proved  as  laid>  fo  that  it  was  prior  to  the  bringing 
of  the  adbn,  ^which  it  appeared  to  be  from  the  memorandum  of 
the  declaration  on  the  nifi  prius  record  compared  with  the  re* 
cord  of  acqiuttal.    And  that  the  declaration  did  not  aficA  to  fet 
out  the  record  of  acquittal*  according  to  its  tenor ;  but  the  day 
was  laid  under  a  videlicet.    And  he  cited  a  cafe  of  the  King  v 
Payne  {b)  tried  before  Lorn  Kenyan  C.  J,  at  the  fittings  at  XPj^- 
minfter  after  Mich,  term  29  Geo,  3.  where  an  indidlment  for  per- 
jury dated  that  **  heretofore,  to  wit,  on  Monday  the  jd  day  of 
<'  December  in  the  28th  year,  &c.  the  caufe  came  on  to  be  tried,'^ 
&c.     And  it  appeared  by  the  nifi  prius  record,  that  the  jury 
were  refpited  until,  &c.  unlefs  the  juftices,  &c.  fliould  firft  come 
•H  Thutfday  the  if^h  of  November,  &c.    Whereupon  it  was 
objeded,  that  the  proof  varied   from  the  indi^iment  \  as  the 
caufe  muft  be  taken  to  have  been  tried  on  the  day  mentioned  in 
the  nifi  prius  record.  But  Lord  Kenyon  overruled  the  objedion  ; 
for  the  day,  being  dated  under  a  videlicet,  was  not  neceflary  to 
be  proved  exaAly  as  laid.     He  alfo  cited  Bufiy  v.  Watfon  (r), 
where  the  declaration  was  for  raalicioufly  indidling  the  plalntifF 
at  the  General  QcMir/^Seffions,  &c.i'  and  the  proof  being  of  an 
indi£lment  at  the  General  Seffions^  &c.  the  variance  was  held  im« 
material.     Rest  v.  May  (J),  where  an  indiSment  for  perjury  un— 
neceflarily  fet  out  a  prior  indidment  for  an  aflault  on  which  the 
fuppofed  perjury  was  committed :  but  not  being  fet  out  accord- 
ing to  xltit  tenor i  but  only  in  manner  and  form^  videlicet,  &c.  the 
profecutor  was  held  not  to  be  tied  down  to  (Irid  proof  of  an  im« 
material  allegation   in  it,  as  laid.     Alfo,  King  v.  Pippet  (r), 
where  a  variance  in  dating  a  precept  to  the  iherifFi  and  Frith 


C  '59] 


(n)  4  Term  Rep.  590. 

{Jf)  This  was  read  from  a  note  taken  by  Mr.  Holroyd. 

{c)  2  Blac.  Rep.  1050-    {d)  DougL  193.     (e)  x  Term  Rep.  235. 
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▼•  Gray  (a),  where  the  county  in  which  a  certain  agreement  wa$        1807. 

to  be  pdHFoftned  wa8 '  tniftftted  \  were  alfo  hel4  tobe  immateriaU       

And -(Other  cafes  cited  in  King  v;  Pippet^  particnkrly  Rfff  v.      ^l^^i^ 
Lddup,  m^i^rethe^  b6je£lio»  taken  and  overruled  was  that  an     Macna-' ^ 
indiftment  for  perjury  upon  a  bill  in  Chancery  ftated..riie  bill  to       maea. 
be  diirefbedto'  Robn-t  Lord  Henley^  &€» ;  whereas^  it  was  dire&ed 
to  Sir  Robert  Henleyy  Knt.  &c.  i  which  was    contended  to  be 
1  nnicfa  ftronger cafe  thahthe  prefent. 

1%if  Attorney  General,  Garrow,  Jekyll^  and  Abbott,  in  ihewing 
caofe  againft  the  rule,  relied  principally  on  Pope  v.  Fo/ler  {b)  as 
in  point  to  t!he  prefent  objeflion }  which,  they  obferved,  was 
fubfequent  to  the  cafe  of  Rex  v.  Payne;  and  therefoie  Lord 
Kenyon,  who  does  not  appear  to  have  diffented  from  the  reft  of 
the  Court  in  Pope  v.  Fofier,  muft  have  changed  his  former  opi* 
nion.  And  they  alfb  referred  to  Green  y.  Rennett  (r),  wherein 
an  adlion  againft  an  attorney  for  negligence  in  not  profecuting  a 
debtor  of  the  plaintiff  to  judgment ;  the  return  of  the  writ  on 
which  the  debtor  was  arrcfted  being  laid  to  be  in  the  25/^  year, 
&c.  and  the  writ  itfelf  appearing  to  have  been  returnable  in  the 
i^h  year,  &c.:  the  variance  was  held  fatal,  though  the  day  of  the  . 
return  was  laid  in  the  declaration  under  a  videlicet.  And  they 
contended  that  the  acquittal,  being  a  material  fa£^,  wasneceflary 
to  be  proved  as  laid,  and  could  only  be  proved  by  the  record  : 
and  that  the  rule,  as  to  matters  of  proof  by  record,  had  al- 
vajrs  been  held  very  ftri£Uy  \  for  otherwife  there  might  be  two 
records. 

Tcppittg  and  Gamey,  in  fupport  of  the  rule,  denied  that  the  [  160  ] 
day  of  the  acquittal  was  material,  though  the  acquittal  itfelf  was :  it 
W2s  enough  if  it  appeared  to  be  before  the  a^iion  commenced  ;  if 
it  had  only  been  alleged  that  afterwa/ds  (i.e.  after  the  indi£tment) 
the  party  was  acquitted,  that  would  have  been  fufficient.  In 
Green  v.  Rennett,  the  Tariance  was  material  i  becaufe  otherwife 
the  negligence  of  the  attorney  did  not  appear^  and  on  that 
groand  only  the  Court  decided  the  cafe.  The  ftri£inefs  o£  the 
rule,  as  to  proof  by  matter  of  record,  only  applies  where  the 
iemr  of  the  record  is  undertaken  to  be  fet  out :  but  here  the 
fubdance  only  of  it  is  alleged  :  and  the  very  day  cannot  be  mate- 

(j)  Cited  in  4  Term  Rep,  561.  (*)  4  Term  Rep.  590. 

(c)  1  Term  Rep.  656. 

I  4  rial ; 
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1807.        rial ;  becaufe  the  record  itfelf  does  not  ftatc  t}^.fa£l  truly  in  tfiis 
rcfpcflf,   'They  again  relied  on  tj^c  cafes forro^ly  cited» . 

apainfi^        Lord  Ellenborough  C  J.'^  This  nonfutt  proceeded  op  Uic 
Mm^ma-      authority  of  Ptpe  y,  Fo^er :  if  that  cafe   be  law,  the   no^fuU 

MAaA*  ought  to  ftand  V  if  it  be  not,  both  that  cafe  and  this  nonfiiicmuft 
f|1I  together.  There  are  two  forts  of  allegations  ;  tfa^^np  ipf 
matter  of  fubdancci  which  muft  be  fubftantially  proved  s  the 
other  of  c!;;fcTiption^  whicli  muft  be  literally  pjorpd.  .The  quef-*. 
tion  is,'  whether  this  be  an  allegation  of  the  former  fort»<  The 
allegation  is,  that  the  plaintiff  was  j>rofecuted  *'  uotfl  eftcr- 
<<  wards,  to 'wit,  on  the  morrow  of  the  flolj  Trinity,- \fi.  Ac 
46th  year  aforefaid,  8cc.  (he  was  in  due  manner  acqukted^^^,  The 
fubftance  of  the  allegation  is  no  more  than  that  the  plaintiffftva^- 
acquitted  upon  that  profecution :  aod.to  fupport  this  adion  it 
muft  alfo  appear  that  (he  was  acquitted  hrfore  the  a£bton  was 
brQught.  The  day  of  acquittal  is  not  alleged  with, a  prout  patet 
per  recordum  :  the  ^lyerment  is,  that  the  acquittal  took  place  on 
[  161  2  ^^  morrow  of  the  Holy  Trinity,  when  the  record  produced  ftates 
that  it  took  plac^  <m  TueCday  next  afier  Eafler  term :  and  certainly 
there  would  be  a  repugnancy  between  the  allegation  and  the 
proof,  if  it  were  to  be  conlidered  as  a  fpecific  allegation  of  time : 
but  if  it  be  only  taken  as  a  fubftantial  allegation  of  the  fad  of 
the  acquittal,  as  of  a  time  which  is  (hewn  to  have  been  be* 
fore  tbiC  a£lion  brought ;  then  the  repugnancy  is  immaterial, 
and  the  proof  in  fubftance  fupports  the  allegation.  And  fo 
it  appears  to  me  to  do.  If  it  had  gone  oa  to  ftate  that  the  acquit* 
tal  was.  on  ^v.certain  day  as^ppenrs  by  the  reeerd ;  that  might  hare 
been  confidered  as  defcriptiveof  the  record,  and  then^he  variance 
would  have  been  fatal.  The  ground  therefore  on  which  I  con(ider 
that  the  cstfeof  Popes,  JFofier  ought  not  td  bind  us,  as  having 
been  decided  againft  priociplei  is,  that  this  Is  an  allegation  of  fub- 
ftance. ^di  not  of  defcription*  And  this  di(Kngui(hes  it  from 
Green  y^f.Rmneiti  which  vas  a  cafe  of  defcription  :  it  defcribed 
writ  iUiiterms ;  when  fued  out,  and  when  returnable ;  and 
the  returnjof  .the  writ  was  part  of  the  itcfcriptioYi .  of  the 
thing  alleged^  and  could  only  be  proved  by  the  prdd'iiAion  of 
a  writ  fo  returnable.  That  cafe  therefore  was  rightly  decided: 
and  fo  it  appears  to^  me  was  that  of  '  The  King  v.  Payne ; 
where  a  better .  opinion  was  delivered  than  in  Pope  y.  F^er^ 
which  paflfed  without  difcuilion. 

1 1  Grosv 
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Grose  }•  I  remember  the  cafe  of  ^ope  v.  Fofier^  which  was  1807. 
not  ai^ed,  but  on  the  firft  ftatement  at  the  bar,  Lord  K^jon 
and  my  Brother  Bulkr  conceiyed  that  there  was  no  ground 
fori  new  trial.  It  appears  now  that  Lord  Kenyan  not  long 
before  had  been  of  a  different  opinion  in  The  King  r.  P^yne  j 
and  upon  principle  I  think  that  that  cafe  is  the  moft  fit  and  conve- 
nient to  be  adhered  to.  The  good  fenfe  and  fubftance  of  the  [  i6t  1 
allegation  is,  that  the  acquittal  took  place  at  fuch  a  time  as  to 
give  the  plaintiff"  her  caufe  of  adion. 

Lawrence  J.  I  think  that  the  cafe  of  Pope  ▼•  F2fier  was 
wrongly  decided.  Where  the  day  laid  is  made  part  of  the 
defcription  of  the  inftrument  referred  to^  which  inftrument  is 
neceflary  to  be  proved,  the  day  l^d  muft  be  proved  as  part  of 
that  inftrument.  BUt'  where  the  day  laid  is  not  material  in 
itfelf,  and  need  not  have  been  proved  as  laid,  fuppofing  the 
proof  to  have  been  by  parol ;  if  the  laft  proved  will  fupport  the 
declaration,  I  fee  no  ground  for  any  di(lin£tion  between  making 
fuch  proof  by  matter  of  record  or  by  parol.  The  cafe  of  Pcpe 
r.  Fo/ler  is  certainly  in  point  to  the  prefent  obje£lion ;  but  it 
feems  to  have  proceeded  on  fome  mifunderftanding,  as  if  there 
had  been  an  attempt  to  introduce  evidence  of  the  real  day  of 
the  trial  and  acquital  in  order  to  contradi^  the  record^  which 
proved  them  to  have  been  on  a  different  day.  But  that  was  not 
the  true  ftate  of  the  cafe.  The  material  fa£k  which  the  plaintiff 
bad  to  prove  was  his  acquittal  before  his  a£lion  commenced  :  in 
order  to  prove  the  acquittal,  the  record  was  produced :  on 
reading  which,  the  obje£lion  was  .made  on  the  part  of  the 
defendant,  that  it  ftated  the  act}uittal  on  a  day  different  from 
that  laid  in  the  declaration.  Botuf,  the  acquittal  appeared  to 
have  been  on  a  day  prior  to  the.  bringing  of  the  a&ion,  that 
was  all  which  it  was  neceflary  for  the  plaintiff  to  prove  ;  and 
therefore  there  was  no  contradi&ton  of  the  record.  It  was  no 
more  neceflary  to  prove  the  precife  day  of  the  acquittal,  as  laid 
in  the  declaration,  than  it  is,  upon  an  indidiment  for  murder, 
or  in  a  declaration  upon  promifes,  to  prove  the  precife  day  laid 
of  committing  the  murder,  or  of  making  the  promife.  The 
cafe  of  Green  v.  Rennett  turned  upon  the  materiality  of  the 
return  day  of  the  writ,  as  defcrfbed  in  the  declaration*  On  the 
prodtt£lion  of  the  writ  It  appeared  to  have  been  fued  out  and 
returnable  on  different  days  from  thofe  laid  in  the  declaration. 
It  was  firft  objeAed  that  the  day  of  fuing  it  out  was  material ) 

but 
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1807.  but  that  was  ovtrmted  at  the  trial  by  Mr.  Jaftice  Bidler:  bur 
he  faid  that  the  return  day  was  material,  and  therefore  non- 
fuited  the  plaintiff  oii  the  variance  in  that  refpeA.  Now  the 
return  day  was  material  there,  becaufe  it  was  part  oithe^delq^p- 
tion  of  the  writ  ftated  in  the  declaration,  which  cpujd  only  be 
proved  by  the  produAion  of  a  writ  Co  returnable.  Then  the 
cafe  of  The  King  T.  Pdty«^  is  as  much  in  point,  in  ztff^fx  U% 
the  obje&ion,  as  that  of  Pcpe  y.  Fo/kr  is  in  fupport  of  itt^  And 
the  former  was  not  mentioned  when  the  latter  was  decided* 
And  in  Th^  Kingy.  Lookup  the  variance  was  much  ftronger  than 
in  this  cafe :  but  yet  it  was  thought  fufficient  that  the  com- 
plainant had  preferred  a  bill  before  the  perfon  who  held  the 
great  feal,  whether  he  were  ftyled  Lord  Henley  ot  Sir  Robert 
Henley,  It  is  fufficient  however  to  difpofe  of  the  obje&ion  in 
this  cafe,  that  the  day  is  not  alleged  as  part  of  the  defcription 
of  the  record  of  acquittal.  The  acquittal  might  have  taken  place 
on  that  or  on  any  other  day  prior  to  the  plaintiff's  «£Hon  ;  which 
it  was  proved  to  have  been ;  and  that  was  all  which  it  was 
material  for  him  to  prove  in  refpeA  to  tinle. 

Le  Blanc  J.  We  have  been  preffed  with  the  cafe  of  Pope 
v.  Fofier »-  and  if  that  had  been  folemnly  difcuffed,  and  a  rule 
of  evidence  there  laid  down  which  had  been  a£ted  upon  ever 
C  164  ]  fince,  the  Court  might  have  found  themfelves  diftrefled  by  that 
authority,  and  it  would  have  been  difficult  to  have  gotten  rid 
of  it.  But  it  appears  that  a  different  rule  of  evidence  had  been 
before  that  time  laid  down  by  the  fame  learned  Lord  who  pre- 
sided here  when  Pope  v.  Fofier  was  determined  $  and  no  reference 
was  then  made  to  the  former  deciOon  ;  but  the  latter  cafe  pafied 
without  difcuffion  :  and  die  queftion  feems  to  have  been  brought 
before  the  Court  embarraflcd  a.  little,  as  it  feems,  with  the  idea 
that  evidence  had  been  ofiered  to  contradidl  the  record  as  to  the 
day  of  the  acquittal.  But  that  was  not  fo ;  for  the  only  material 
part  of  the  allegation  in  the  declaration  was,  that  the  plaintiff* 
was  acquitted  before  the  aftion  brought ;  and  it  was  immaterial 
on  what  day  before  :  and  the  record  was  only  produced  to  prove 
the  acquittal.  And  I  cannot  fee  any  reafon  why,  w^ere  a  fa^ 
is  not  material  to  be  alleged  on  the  exa£t  day,  and  need  not  be 
proved  eza£lly  as  laid,  and  the  allegation  of  the  day  is  not  par- 
ticularly defcriptive  of  the  record  referred  to  \   that  it  (hould 

become  material,  becaufe  it  appears  by  matter  of  record  inilead 
of  by  parol  evidence. 

Rule  abfolute. 
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Manning   and  Others  again/i   The  Commiffionew  of '^^'"'•^J'* 
Compenfation  under  the  West  India  Dock  Aft.        ^''^'  *^** 

'JHE  ftat.  39  Geo.  3.  c.  69.,  cftablifliing  the  JTe/f  India  Dock  The  compen- 
Company,  and  epabling  them  to  make  wet  docks  and  build  ^*^'°°  claufc, 
warehoufes  and  other  works  in  the  Ifle  of  Dogs,  to  which  the  "^a"'*  ^^^* 
fTe/l  India  trade  and  (hipping  were  to  be  removed  from   the  r.  69.  dire&* 
quays,  wharfs,  and  warehoufes  higher  up  the  river,  which  were  *°S  ^^^^  '^^ 
before  frequented  by  the  trade;  by/  lai.  reciting  that  in  con-  ^rehoufcs 
fequence  of  the  works  intended  by  the  aft,  «  fome  of  the  prcfent  &c.  (ufed 
<<  legal  quays,  &c.  and  certain  warehoufes,  docks,  and  divers  ^^^  bolding 
«•  other  tenements  and  hereditaments  in  or  adjoining  the  port  of  ^J^  ^^^^ 
««  London,  fome  of  which  warehoufes  were  known  by  the  name  before^hat 
«*  of  Up  Town  warehoufes,  and  ufed  for  the  reception  of  IVefi  «^)  fl^ould 
««  India  produce  and  other  goods  landed,  might  perhaps  become  lefs  Y/^^^^^ 
«  viJuable,  by  means  of  the  trade  or  bufinefs  of  the  fame  re-  by  i^on^rf 
«*  fpcaively  being  in  part  diverted,  than  tkf  fame  refpeBively  are  ^^^  ^-  -^* 
«  atprefent\  and  divers  <?w/i^/ fl«rf  arrar^ffrj  of,  and  other  perfons  ^^^  ^'"S: 
*«  intereftedin,  &c.  fuch  legal   quays,  &c .  warehoufes,  docks,  tSromby 
"  and  other  tenements,  &c.  may  thereby  fuftain  lofs  or  damage  .  the  then  in- 
•*  and  the  yearly  and  other  receipts  of  the  Governors  of  Chri/p\  '«"dcd  fV.  h 
«*  Hofpital  in  the  city  of  London,  for  or  on  account  of  the  car-  twka^htn 
«  rooms,  or  figures  for  ufing  free  carts  within  the  faid  city,  &c.  they  were 
«  may  alfo  thereby  happen  to  be  Uffened',^  enads,  «  that  in  cafe  ^'f^^*^^ 
«*  fuch  legal  *  quays,  warehoufes,  &c.  or  any  of  them,  (hall  by  ^a&tirxx!^^ 
«  rcafon   of    th<;  ,fa5d    intended  works,  &c.  be   rendered  lefs  cafe*  the 
Suable  by  rcafon  or  means  of  the  trade  thereof  being  diverted  y^^^^h  ^^ 
therefrom  than  they  refpeaively  were  before  the  pafjingofthis  oB  s  ©'/ c/'^^'*^ 
or  any  owners  or  occupiers  of  the  fame  legal  quays,  ware-  Hofpital ' 
^  boufes,  &c.  (hall  by  rcafon  of  any  of  the  fame  works  fufler  *ouW  be 
"  lofs  or  damage  ;  or  the  yearly  or  other  receipts  or  income  of  ]^S^^J 
«*  the  Ggyernorsof  Chri/Fs  Hofpital  aforefaid,  for  or  on  account  owners  o/**^ 

lUCh    ITalf^ 

hqufes,  &c.  and  the  Governors  of  the  Hofpital  fliouM  be  compenfated  ;  therebr 
piutiog  fnch  owaera  and  go»emor»  on  the  &me  footing)  nraft  6e  conftried  with 
reference  to  the  Wj-  profit*  made  of  the  premife*  anteceJtnt  to  the  paffine  of  the 
act ;  and  the  value  of  fuch  warehoufe*  cannot  be  evidenced  by  the  yeaHr  profit*  made 
between  thfc  paffing  of  the  ad  and  the  opening  of  the  docks,  by  which  latter  the  lof. 
watoccafioned. 
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1807.        "  of  car-rooms^  (hall  hj  reafon  of  any  of  the  fame  works 
^  «*„ happen  to  be.leflTened)  the  CommKiioners  of  Cbnipenfafionf 

aV/,Shc«    "  ,(app.<>i"ted  by  the  aa)  Ihill  make  fucli  juft  and  liberal;  com- 
,0gmnfi        *'  penfation  or  fatUfadion,  &c.  to  the  owners  or  ocdupjfefs^^&c. 
The  Com-     «<  of   the  fame  legal  quays,  warehoufes,    ice.  Jo  rendereit  'left 
"t^l^tL   "  ^^'"^'W^refpcAi^cly,  and  to  the  Governors  of  Clriffi  flifpitSf 
TiON»  &€•     ''  &c-  ^^  ^1,1 1^  agreed  upon  between  the  faid  comm'ifljohefs 
".^and  fuch  refpe£live  owners,**  &c.'    AndbyyTlaa.  if^  ahy 
perfon  claiming  compenfation  (hall  not  agree  with" the  cbnamiif- 
fioners  as  to  the  amount  of  it,' and  (hall  perfift'  in  their  'claim, 
^e   commiffioners  are  to  iflue   a   precept   to   the   (herifi^  ^iof 
London  or  of  the  county,  &c.  where  the  premifes  He  ;**  tli^ho  ai*c 
to  return  a  jury  at  th^  time  and  place  appointed  ;  which  jury 'is 
to  award  tl^e  amount  of  the  compenfation,  and  their  verdia  is 
to  be  final  \  and  by/.  127.  it  is  to  be  entered  amongft  the  records 
of  the  General  or  Quarter  Sellions,  &c.    The  ftat.  \6Gio.  ^* 
c.  \^%,  further  regulates  the  trial  of  claims  for  compenfation^ 
whicli  are  to  be  before  the  juftices  at  fcJEons.     And  by/.  9.  in- 
citing that  queftions  of  doubt  and  difficulty  may  arife  as  wdl 
concerning  the  title  of  claimants  to  compenfatioti  as  the  amount 
of  the  fum  claimed,  the  juftices  are  enabled^ to' referv^ My 
C  l<$7  D     '*  point  of  law  arifing  upon  fuch  trial  for  the  cotifidefktion  of 
<<  the  Court  of  JT.  B.  upon  motion  to.  be  made  iti  the  Takne 
f*  cQurt,  in  t^e  fame  manner  as  if  fuch  poiiit  had  been  referred 
«  by  the  Lord  Chief  Juftice  at  nifi  prius,"*  Sec.      '  '     ' 

Tlie  plaintifis  were  the  owners  of  a  warchoufe,  which  had 
been  uf(;d  by  them  for  .the  pnrpofe  of  receiving  Wifi  India 
produce  before  the  paffing  of  the  a£l  in  queftion,  and"  for 
^Jiich ;i  confiderable  rent  was  received;  and  this  rent  had  pro* 
greffively  increafed,  owing  principally  to  the  increafing  impor- 
tation of  colonial  produce  into  the  port  of  London^  and  the 
confequent  increafed  demand  for  warehoufe-room,  from  a  period 
of  about  four  years  before  the  paffing  of  the  a  A  in  1 799  tilt  the 
opening  of  the  docks  in  1 802,  when  their  profits  ceafed,  ia 
confequence  of  the  removal  of  the  trade  to  the  company's  docks 
and  warehoufes.  And  the  Commiffioners  of  Compenfation 
Jiaving  rejed^ed  their  claim  for  compenfation  for  this  lofs  by 
reafon  of  the  dock  works,  it  came  on  to  be  tried  in  the  form 
direAed  by  the  aft  before  the  Recorder  of  Londwy  and  a  juxy« 
at  the  adjourned  Quarter  Seffions  for  the  city,  holden  at  the 
GmldbaUf  when  the  claimants'  title  to  fome  compenfation  being 

eftabliibed 
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cftablilhcd  ia  eyidence,   a  qucftion  of  law  arofe  refpe£ling  the         1807. 

time  from  which  the  average  of  the  value  of  the  premifes,  in        

refpe£b  of  which  compdtifation  was  claimed|  fiiould  be  calcu-    ^oLif^ 

The  Com- 
miffioners  of 

when^^the    B^5^   //irfw  Dock   ^a,    ^9  Geo.  2- c.69.  pajed,'   or    T^olT/fcct* 

whether  in  eftimating  fuch  value,  it  were  lali^ul  for  the  jury 

to  take  into  their  confideration  the  then  value  of  the'  premifes 

ewdenced  by  tbea^ual  profits  tnidc  fub/equent  to  the  paffing  of  the 

acl  ?  The  Recorder  inftrufied  the  jury  not  to  take  into  their     [  168  3 

confideration  any  evidence  of  the  pr^s  made  of  Yuch  premifes 

Juifequetit  to  the  paffing  of  the  a&,  but  to  confine  their  attention 

to  the  confideration  of  the  prtffits  made  of  them  prior  to  that  a£i« 

The  jury  calculated  the  compenfation  according  to  this  direfiion^ 

and  aflefied  the    plaintiff's  damages    at        /•     Early    in  this 

term  a  rule  nifi  was  obtained  for  fetting  afide  the  inquifition 

and  having  a  new  aflTeflment  of  damages ;    upon  an  affidavit 

of  the  plaintifis'  claim  and  of  the  trial  had,  and  that  the  queftion 

of  law  above  ftated  had  been  referved  by  the  Court,    z&  per- 

mitted  by  the  aA  of  parliament.     And  afterwards  th^  Recorder 

made  his  report  of  the  qucftion  of  law  referved  in  the  terms 

above-mentioned* 

The  cafe  was  argued  by  The  Attorney  General^  Garrow^  Dam" 
pier^  and  Roe^  againft  the  rule  for  a  new  inquifition ;  and  by 
Beft  Serjt,  Patk^  Eqfi^  and  U^atfon^  in  fupport  Of  It:'  Atidtwo 
days  after  '   '  ' 

Lord  Ellbnborough  C.  J.  delivered  the  opinioti'  of  the 
Court.  '    '^      '  •    * 

This  was  a  motion  for  a  new  afiefiment  of  'damages,'  ttpon 
the  grolind  of  a  fuppofed  mifdireAion  of  the  Recorder  of  Lon^ 
don  in  refp«£i  of  the  conftrudion  of  the  cotnpetifiition  clsrafe  in 
the  Veft  India  Dock  adi,  39  G.  3.  c.  69.  /.  tU,  ilMt.  (After 
ftating/.  ^21.)  tjpon  confidcring  the  t6rms  of'thJ^cbufei  we 
think  there  is  no  reafon  to  fuppofe  that  the  Legiflature  mednt 
to  put  the  Governors  of  (i&rj^s  Hofpitia!,  therein  rtiefitioned, 
and  any  other  owners  of  property  and  perfons  entitled  to  com- 
penfation  under  this  fedion^  for  lofs  or  damage  fuftained  in  r6- 
(pcGt  of  the  other  defcrxptions  of  property  therein  alfo  mention-  [  i6f  } 
ed,  upon  a  diflfcrennt  footing.  The  Governors  of  Ciri/F$  M6f- 
pitai  are  under  this  fc£lion  entitled  to  no  compenfation,  tinlefs 
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1807.         their  jiarly  receipts^   (which  maft  be  underftood  as  their  yearty 

receipts  before  the  paffimg  of  thai  off)  fliould  be  diminiihed.    How- 

^uf  OtK*^  ever  they  might  incrcafe  between  the  time  of  pafling  the  aft,  and 
againfi  however  they  might  fall  oflF  afterwards ;  uniefs  it  flioald  have 
The  Com-  the  ttkGt  of  producing  a  diminution  of  the  receipt,  fo  as  to  re- 
miffioners  of  J^^^,  jj  htXow  the  fum  tYity produced  at  the  timeof  pajfing  the  aB  i 
TiON  &c*  ^^y  could  have  no  claim.  From  hence  it  appears  to  follow  that 
as  the  Governors  of  Chrtff^  Hofpital  could  have  no  compenfa- 
tion  on  account  of  the  profpeAive  increafe  of  their  receipts  or 
income,  and  their  fubfequent  diminution  \  the  owners  of  quaySj 
wharfs,  warehoufes,  &c.  put  on  the  fame  footing  -  with  themy 
can  alfo  have  no  compen£ition,  on  account  of  the  profpe£live 
increafe  of  value  in  their  property.  And  that  the  words  of  the 
a£l,  <<  lefs  valuable i^  muft  therefore  be  underftood  as  meaning 
the  fame  as  the  words  ^^ Ufs  produU'we^^  If  the  fubfequent  pro- 
fits are  allowed  to  be  calculated  upon,  it  will  in  effieft  be  to 
adopt  and  proceed  upoi^  a  calculation  of  the  value  at  the  time  of 
the  cUum^  inftead  of  the  value  as  taken  before  the  paffing  of  the 
zQi ;  which  is  the  ftandard  of  valuation  exprefsly  adopted  and 
referred  to  by  the  aft  itfelf.  Nor  does  the  poftponement  of  the 
period  for  making  or  admitting  claims  for  compenfation,  (under 
feft.  128.)  <*  until  the  expiration  of  three  years  after  notice  of 
the  docks  and  dock  premifes  being  ready  for  ufe,"  appear  to  us 
at  all  .to  warrant,  as  has  been  argued,  a  contrary  conftruftion 
of  the  aft  \  the  obvious  purpofe  of  this  provifion  being  only  to 
allow  a  fufficient  interval  for  the  accumulation  of  the  fund  out 
1^7^]  of  which  the  compensations  allowed  by  the  aft  (hould  be  made. 
It  appears  to  us,  therefore,  that  the  direftion  given  to  the  jury 
by  the  Recorder  has  been  correft  in  point  of  law,  and  that  there 
is  no  ground  for  granting  a  new  inquifition. 

Rule  difcharged. 
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JosiahTerrin  and  Maria  Perrin,  Infants,  by  Joseph  ^'^y* 
i?ERRiN,  their  Father  and  next  Friend^  again^  Thomas     ^* 
Ltqn,  W.  D.  Evans,  Joseph  Perrin,  Wm.  Geddes, 
and;  ARCHIBALD  Geddes. 

'  -i'  ''  AND 

Tno.  hroK  (^ain/i  Wm.  Geddes,  Archibald  Geddes, 
MARtA  Perrin,  JbsiAH  Perrin,  W.  D.  Evans,  and 
Joseph  Perrin. 

/^N  the.  l^cariDg  of  thefe  caufcs  before  the  Lord  Chancellor,  j^p^  deviled 
his  Lordfhip  direfted  a  cafe  to  be  dated  for  the  opinion  of  real  and  per- 
this  Court,  in  fubftance  as  follows  :  [^£J*to^'' 

Jofia/j  Perrin^  of  Warrington^  in    the   county  of  Lancafter^  ^^j  thereout 
being  feifcd  in  fee  of  a  confidcrable  real  eftate,  by  •his  will  dated  an  annuity  to 
the  2zd  of  OBober  175^5,  duly  executed  and  attefted  to  pafs  real  |!Jf  ^"^ '°' 
cftatesi  after  dircdling  his  debts,  &c.  to  be  paid  by  his  execu-  ©f  therefidue 
tors,  and   bequeathing  to  his  wife  the  fhare  in  the  glafs-houfe  to  pay  fuffi- 
concem  which  be  had  in  her  right,  and  alfo  all  his  houfehold  cientfor  the 
goods,  Sec.  devifed  as  follows  :  **  I  give,  devife,  apd  bequeath  education    * 
^  ui;itQ  ,my  executors  here'n^after  named,  their  heirs,  executors,  and  fupport 
"  &c.  all  and  every  my  real  and  perfonal  eftatcs  whatfoever  and  ^f  his  only 
"  whercfoevcr  not  hereinbefore  difpo&d  of,  upon  truft  in  th^     ^^^]l^^* 
"  nrft  place  to  pay  unto  my  wife  one  annuity  of  100/.  during  /^Qy/^  attain 
"  her  life,  &c.  in  full  of  all  dower,  &c.     And    upon  further  the  age  of  21 

yeartf  or 
marry i.*'9iit4L  When  (he  fhould  attain  21^  or  marry,  then  to  heria  fee:  but  in  cafe  his 
daughter  ihould  Me  under  age  and  unmarried^  then  the  eftates  to  go  to  his  wife  for 
life,  and,  after  her  deceafe,  to  the  two  children  of  his  nephew,  as  tenants  in  common 
in  fee :-— with  a  provifo,  that  if  either  his  wife  or  daughter  fhould  marry  a  Scotchman^ 
then  his  wife  or  daughter,  y^  marrying  (hould /oi/iriV  all  benefit  under  his  will,  and  the 
eftatcs  given  to  fuch  his  wife  or  daughter  as  (hould  fo  iMxrf  Jhould  defcend  to  fuch 
ferfon  or  perfonj  as  would  be  entitled  under  his  will  in  the  fame  manner  as  if  his  wife 
or  daughter  were  diad*  ^eld  that  fuch  partial  reftraint  of  marriage  was  legal ;  and 
that  the  daughter  having  while  under  age  married  a  Scotchman  and  died,  leaving  a 
fon ;  fach.  foa  could  not  inherit,  nor  her  hufband  be  tenant  by  the  curtefy  ;  but 
that  the  limitation  over  (the  teftator's  wife  being  alfo  dead)  to  the  two  children 
of  the  teftator's  nephew  (which  nephew  was  (Ull  living)  took  effed  immediately  on 
fuch  marriage,  they  being  the  perfons  defignated  by  the  will  to  take  in  the  event 
which  had  happened  ;  the  teftator  having  confidered  fuch  prohibited  marriage  the 
lame  as  the  death  of  his  daughter  under  age  unmarried. 
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<<  truft  to  ftand  poflefled  of  the  refidue  of  the  rents,  iflTues,  and 
<<  profits  of  my  faid  real  and  perfonal  eftates,  and  put  out  the 
<^  fame  to  intereft,  &c*  and  pay  thereout  to  my  niece  Mary 
<<  Falkmr  3oo/.,  to  be  paid  and  applied  for  her  ufe  by  my  exe- 
<'  cutors  in  fuch  manner  as  they  (hall  think  proper  :  and  to  ftand 
'<  poflefled  of  the  refidue  of  my  efieAs,  and  pay  thereout  for 
*^  the  maintenance,  education,  and  fupport  of  my  daughter 
<*  Sarah  Perrin  fuch  fums  of  money  as  (hall  be  fuflicient  for  that 
«  purpofe :  confidering  the  fortune  (he  will  be  by  this  my  will 
<'  entitled  to;  utitil  my  faid  daughter Jball attain  the  age  of  ^x 
<<  yearly  or  marry ^  which  (hall  firft  happen.  And  when  my  (aid 
^  daughter  (hall  attain  her  faid  age  of  21  years,  or  marry,  then 
M  I  gi^e,  dcvife,  and  bequeath  all  and  every  my  faid  real  and 
*<  perfonal  eftates,  charged  with  the  faid  annuity  to  my  faid  wife 
«  as  aforefaid,  unto  my  faid  daughter,  her  heirs,  exectttor8^ 
<<  &c.  hut  in  cafe  my  faid  daughter  fball  depart  this  life  under  age^ 
<'  and  unmarried,  then  I  give,  devife,  and  bequeath  all  and  every 
<'  my  real  and  perfonal  eftates,  charged  as  aforefaid,  unto  my 
<<  wife  during  the  term  of  her  natural  life  ;  and  after  her  de* 
<<  ceafe,  unto  the  two  children  of  my  nephew  Jofeph  Perrin, 
^  their  heirs,  executors,  and^adminiftrators,  equally  as  tenants 
<<  in  common,  and  not  as  joint-tenants.  Provided  always,  and 
«<  it  is  my  exprefs  will  and  defire,  and  I  do  hereby  fokmnly  order 
•*  and  declare,  that  if  either  my  faid  wife  or  daughter  fhaU  inter^ 
^  marry  with  anyperfon  born  in  that  part  of  Great  Britain  caUeJ 
•*  Scotland,  or  bam  of  Scotch  parents,  then  and  from  thenceforth 
«  my  faid  wife  or  daughter,  fo  marrying,  (hall  forfeit  all  benefit 
^*  and  advantage  under  this  my  will ;  and  my  faid  real  and  per- 
<<  fonal  eftates,  or  fuch  part  thereof  as  (hall  be  given  to  fuch  of 
««  my  faid  wife  or  daughter  as  (hall  fo  marry,  (hall  defcend  Ufuch 
^  perfon  or  perfons  as  would  be  entitled  under  this  my  will,  m 
•«  fame  manner  as  if  my  faid  wife  or  daughter  were  dead ;  any 
<<  thing  herein  contained  to  the  contrary  notwithftanding."  The 
leftator  appointed  his  wife  and  Thomas  Lyon  his  executors,  and 
guardians  of  his  daughter  during  her  minority^  and  died  in 
May  1796  ;  leaving  Sarah  Perrin  his  daughter  and  only  child 
and  heir  at  law,  who  was  then  12  years  old,  and  Catb.  Perrin  his 
widow,  and  J^iah  Perrin  the  younger,  and  Maria  Perrin,  the 
plaintiffs  in  the  firft-mentioned  caufe,  thd  only  children  of  his  ne-» 
phew  Jofepb  Perrin  :  who  were  living  when  the  teftator  made 
lits  wiL    On  the  X3th  of  July  x8oa  Sarah  Perrin  (the  daughter) 

being 
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then  under  the  age  of  jp  yeara^  intennarried  with  the  de- 
fendast  Wm.  Geddes  of  Warrington^  merchant,  who  was  bom  in 
Scotland  and  of  Scotch  parents.  Catherine  Perrin  (the  widow) 
died  on  the  5th  oi  February  1803.  Sarah  (the  daughter)  died 
on  the  5th  of  July  1803,  and  before  ihe  attained  the  age  of  21 
years  ;  leaving  the  defendant  Archibald  Geddes  her  only  child  and 
heir  at  law ;  who  upon  her  death  became  the  heir  at  law  of  the 
teftator  *  Jofiah  Perrin  :  but  in  cafe  Ihe  had  never  been  married, 
or  had  not  had  any  iffucj  Jo/eph  Perrin  the  defendant  would  be  her 
heir  at  law,  and  on  her  death  would  have  become  the  heir  at  law 
of  the  teftator  Jofiah  Perrin.  The  queftion  was,  Who^  under 
the  circumftances,  was  entitled  to  the  real  eftates  of  the  faid 
J^ai  Perrin  ? 

Littledale^  for  the  plaintlfl^  in  the  firft  caufe,  contended  that 
the  infant  children  of  Jo/eph  Perrin  were  entitled  under  the  will 
to  the  real  eftate ;  it  being  given  over  to  them  in  the  event  which 
had  happened  of  the  tellator's  daughter  having  married  a  Scotch^ 
man.     Firft,  as  to  the  legality  of  the  provifo  in  reftraint  of  fuch 
a  marriage:  though  hjr  the  civil  and  canon  lamrs  reftraints  of 
marriage  are  in  general  difcouraged  and  held  void;  yet  even 
thofe  jaws  admit  of  exceptions  to  the  general  rule  (a)  ;  as  if  the 
condition  be  only  temporary,  as  not  to  marry  before  the  age  o£ 
twenty  $  or  if  it  only  exclude  marriage  with  particular  perfons, 
as  a  widow,  or  a  certain  perfon  by  name ;  or  in  a  particular 
place,  as  in  ITorl ;  or  if  one  be  made  executrix  with  a  certain  be<« 
nefit,  fo  long  as  (he  remains  unmarried.     AH  the  principles  and 
cafes  applicable  to  pecuniary  legacies  in  our  law,  as  derived  from 
the   civil  law,  are  fully  illuftrated  in    the  cafe  of  Harvey  v. 
j^an  {h)  i  and  thefe  and  other  partial  exceptions  are  (hewn  to 
have  been  allowed }  efpecially  where  there  is  a  devife  over  in  the 
event  of  the  prohibited  marriage.     But  reftraints  of  marriage 
have  always  been  admitted  by  the  law  of  England  in  devifes  of 
real  eftate,  and  a  fortiori  where  there  is  a  devife  over,  as  in  this 
cafe.     As  in  Williams  d.  Porter  v.  Fry  (r).  Booth  v.  Booth  {d)f 
ffarvey  v.  A/lon  (*),  Reynnjh  v.  Martin  (/),  Scott  v.  Tyler  {g\  and 
Stackpolev.  Beaumont  {h) :  all  which  cafes  eftabliOi  the  diftindion, 
that  reftri6:ions  of  marriage  upon  pecuniary  lega<;ies  are  governed 

{a)  Swinb.  part  4.  frCn  1 2.  (b)  Com.  Rep.  726.  735*  &c* 

{c)  X   Mod.  86.  300.     I  Charts  Caf*  142.  or  2  Chan.  Rep.  26. 
zLev*  21.  T.  Ray.  2^6.    i  Fentr.  199.  (d)  2  Chan.  Cmj.  109. 

{e)  X  Atk.  56X.    Caf.  temp.  Talb.  212.    Com.  Rep.  726.   HTtllest^i. 

'   if)  3  -^'*^  330-  Cr)  a  '^'■«'  ^*-  Caf.  4)1.  and  2  Dickens's 

Jlep.  7x2.  (S)  3  f^ef.jpn.  89. 
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1807.  by  the  rule  of  the  civil  and  cstnon  law,  which  in  general  repels 

p  fuch  reftriAions  :  but  upon  deyifes  of  land,  or  even  charges  on 

•ud  Others  '^^>  ^^7  follow  and  arc  upheld  by  the  law  of  England :  It 

^g^tnft  cannot  be  faidj  as  in  fome  former  cafes,  that  the  prohibition  of 

d  Oth*  Jwarriage  with  a  Scotchman  was  merely  in  tcrrorcm  ;  for  that  ar- 

And  '    gwn^cnt  has  never  been  admitted  where  there  is  an  immediate 

Lyon  devife  over  j  though  where  the  dcvifec  over  was  not  to  take  till  a 

fS***'*fl  certain  age,  and  the  firft  dcvifce  married  before  the  other  arrived 

and  Others*    **  ^'^  ^8^» '"  ^^^  ^^^  ^^  ^^  ^'  ^''^^^^''  (^)>  ^^^  ^^  devifee  was 
.    ^      held  to  tak^  an  abfolute  edatc,  notwithftanding  her  prohibited 

marriage,  until  the  devifee  over  attained  to  the  fpecified  age.  There 
are,  hovrever,  m^y  authorities  in  our  books,  which  fupport  a  ge- 
neral prohibition  of  marriage  to  different  perfons  upon  pain  of 
forfeiting  their  eftate.  As  in  14  Fin.  Abr.  16.  tit.  Gavelkind^  (D), 
//.  4.  and  Co.  Lit.  30.  a.  note  i.  If  a  wife  feifed  of  gavelkind 
^  land  die  without  iflue  by  her  hufband,  he  (hall  be  tenant  by  the 

•  CUTtefy  of  half  the  landyi  long  only  as  hejball  continue  unmarried. 
So  a  rent  may  be  granted  to  determine  upon  marriage*  Co. 
Lit.  180.  b.  So  fellowfhips  of  colleges  are  avoided  upon  mar* 
riage ;  though  fome  of  thefe,  fuch  as  Emanuel  znd  Sydney  colleges^ 
have  been  founded  fince  the  Reformation;  and  this  reftriftion  de- 
pends on  the  wills  of  the  founders.  Co.  Lit.  234.  b.  comment- 
ing  on  the  words  durante  and  dum,  fays,  they  are  properly  words 
C  ^75  3  ^^  limitation,  as  where  an  eftate  Is  granted  durante  viduitate  or 
virgiilitate  \  or  where  a  leafe  is  made  dum  fola  fuerit,  or  dum 
fola  et  cafta  vixerit,  and  fd  is  i  Roll.  jibr.  4i8t  Condition  X* 
pl.  6.  In  Robin fon  v.  Comyns  (^),  the  devife  was  on  condition 
that  the  devifee  married  the  teftator's  grand-daughter;  and  no 
doubt  was  entertained  of  the  validity  of  it ;  though  Lord  Tat^ 
hot  thought  that  the  granddaughter  refufing  to  marry  the  devifee 
was  a  difpenfation  of  the  condition.  In  Scott  v.  Tyler  (r)  Lord 
ThurloRv  enumerates  many  re(lri£kions  which  vvere  even  allowed 
by  the  civil  law :  the  accuracy  of  which  liftj  as  bx  as  it  goes» 
was  confirmed  by  Lord  Loughborough  in  Stackpoler.  Beaumont  (1/), 
Jx)rd  C.  J.  Willes^  in  Harvey  v>  AJton  (<),  even  feems  to  con» 
fidcr  that  the  law  of  Engla/td  admits  of  a  <}cvife  under  a  general 
Teilrt£tion  of  marriage  i  and  inftances  that  a  devife  of  an  eftate 
durante  viduitate  is  gcrtaiply  good.  And  in  Fry  v.  Porter  (f)^ 
and  Booth  y.  Booth  (^},  9  condition  in  reflraint  of  marriage  gcne« 

>-  (a)   I  Term  Rep.  ^Sg. 

(b)  CaJ.  temp.  Talb.  164.     2  Eq.  Caf.  Ahr.  2x5.  393, 

(0  a  DicienjfTzu  (d)  3  Fe/.jun.g';.  (f)  lyUks^^ 

\f)  I  Mod.  3C0.  {jg)  7i  Chan.  Caf.  loj* 

rallyi 
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rally,  without  confent,  with  a  limitation  over,  was  clearly  con* 
fidered  to  be  valid.  But  it  is  not  neceflary  to  contend  that  a  de- 
vife  on  condition  of  a  general  reftraint  of  marriage  is  good :  it  is 
enough  that  all  the  cafes  agree  in  fupport  of  a  reafonable  rcllric- 
tion  of  that  kind;  and  there  is  nothing  unreafonable  in  the 
reftridlion  in  queftion.  There  can  be  nothing  unlawfiil  in  re- 
ftraining  the  objeft  of  a  teftator's  bounty  from  marrying  with 
particular  perfons  by  name,  or  with  the  inhal>itant8  of  fuch  a 
town,  even  in  his  own  country  i  for  bonds  in  reftraint  of  trading 
or  carrying  on  any  bufinefs  in  a  particular  town  or  diftrlA  have 
been  held  good  {a).  A  reftraint  then  of  marrying  any  foreigner 
of  a  particular  country  is  at  leaft  as  reafonable;  or  againft 
marrying  one  of  a  different  religion  :  and  this  will  apply  as  well 
to  Scetlandf  the  eftabliflied  religion  of  which  is  difierent  from  the 
church  of  England^  and  the  country  governed  by  a  different  laWi 
though  united  under  the  fame  crown.  Secondly,  the  condition 
in  queftion  is  good  on  Another  ground ;  for  the  devife  to  the 
daughter  was  when  (he  (hould  attain  21  or  marry:  therefore  as 
foon  as  (he  had  attained  ;zi,  the  eftate  would  have  become  ab- 
folute  in  her  in  fee,  and  not  liable  to  be  devefted  by  any  marriage 
(he  might  fubfequently  have  contraded :  the  reftraint  of  mar- 
riage therefore  with  a  Scotchman  only  operated  upon  her  till  2 1 ; 
and  ail  the  authorities  agree  that  fuch  a  reftraint  is  good.  That 
the  eftate  would  have  veftcd  in  her  abfolutely  at  21,  if  (he  had 
not  married  before,  appears  from  Dejbody  v.  BojvilU  {b)^  where 
a  legacy  was  to  be  paid  to  a  daughter  when  (he  (hould  attain  ,21 
or  be  married  with  tlie  confent  of  A.  and  B.  \  but  in  cafe  (he 
married  without  fuch  confent,  the  executors  were  only  to  pa/ 
her  the  dividends  during  her  life ;  and  after  her  death  to  transfer 
the  ftock  to  her  children,  &c. :  and  it  was  held  that  the  condition 
determined  at  21  :  and  the  fame  point  was  ruled  vsiKingYm 
JVitbirs  (r),  and  Putlen  v.  Ready  {d).  Thirdly,  in  the  event  of 
the  prohibited  marriage  the  eftate  is  dircdled  to  **  defcend  to  fuch 
perfon  or  perfons  as  would  be  entitled  under  his  vnJl  in  the  fame 
manner  as  if  his  daughter  were  dead**  Now  in  cafe  of  the  de- 
ceade  of  his  davghter  <*  under  age  and  unmarried^  (by  which 
latter  muft  neceflarily.  be  underftood  unmarried  to  any  perfon  net 
frohiiited  hy  him)  the  teftator  had  before  exprefsly  devifed  the 
eftate  over  to  the  two  children  of  his  nephew  Jofeph  Perrin,  as 
tenants  in  common,  in  fee.    He  evidently  confidered  his  daugh- 

(a)  Davit  V.  Mafon%  5  Term  Rep,  x  l8.  and  Bum  v.  Gnyt  4  Eafi^  190. 
(h)  2  Pr,  /fW.547«  (c)  I  Eq.  Caf.  Jbr.  liz.   Prec.  in 

dan.  348.  {d)  2  jitL  587. 
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ter's  marriage  with  a  Scotchman  as  equivalent  to  bar  death  unmar-^ 
ried :  otherwife  that  which  was  to  give  tfftfk  to  the  limiution 
over  would  be  made  to  defeat  it :  it  would  be  felo  de  fe.  In 
cafe  of  the  natural  death  of  the  daughter  without  iflfuey  it  would 
defcend  at  common  law  to  Jofepb  the  father  of  the  infants  \  but 
the  teRator  has  exprefled  what  defcent  he  meant»  namely*  that 
pointed  out  under  his  tviil^  which  is  to  his  infant  great  nephews. 
*  Parh^  on  behalf  of  Jofiph  Perrin,  (who  would  have  been  the 
teftatot^s  heir,  if  his  daughter  had  died  without  ifliie,)  argued  that 
he  would  take  if  the  limitation  over  were  good ;  which  he  alfo 
contended  that  it  was ;  aifd  referred  to  Pulling  v.  Reddy  (a), 
where  the  rule  is  laid  down  that  if  a  legacy  be  devifed  on  condi* 
tion  of  marriage  with  confent,  and  there  be  no  devife  over  in  cafe 
the  party  marry  without  confent ;  this  is  only  confidered  in  ter- 
rorem  :  but  if  there  be  a  devife  over,  it  (hall  go  to  fuch  devifee. 
But  if  the  portion  arife  out  of  land,  where  there  is  no  devife 
over,  it  (hall  go  to  the  heir.  Now  the  words  of  this  will  are  that 
in  cafe  the.  daughter  (ball  fo  marry,  (1.  e.  a  Scotchman^)  the  real 
and  perfonal  eflate  '*  (hall  defcend  to  fuch  perfon  or  perfons  aa 
would  be  entitled  under. this  my  will,  in  the  fame  manner  aa 
If  my  daughter  were  dead,'*  But  it  was  only  given  over  be- 
fore to  the  infant  children  of  Jofeph  ^Perrin  in  cafe  the 
daughter  (hould  die  under  age  and  unmarried  i**  both  thofe  eventa 
muft  concur ;  and  in  order  to  fatisfy  thofe  words  Mr.  Littltdale  ia 
obliged  to  add  (unmarried)  «  within  the  meaning  of  my  will*'* 
I.  e.  <<  to  any  other  than  a  Scotchman :"  whereas  conftruing  the 
words  ufed  in  their  plain  and  grammatical  fenfe,  without  addition 
or  fubtra^ion,  the  perfon  to  whom  the  eftate  would  defcend  if  the 
daughter  had  died  under  age  and  unmarried  would  be  Jrfcpb 
Perrin^  who  would  then  have  (lood  in  the  place  of  heir  at  law  to 
the  tefiator  and  to  his  daughter.  And  by  this  conftruAion 
an  effcft  is  given  to  every  word  j  for  the  citate  would  defcend 
to  Jofeph  Perrin  under  the  tvill^  and,  in  no  other  way,  (incc 
(he  prior  claims  of  the  teilator's  daughter  and  her  children  are 
by  that  alone  put  out  of  the  way  of  his  claim  by  defcent. 

Holroydi  for  the  defendants,  contended  that  William  Geddes^ 
the  father,  was  entitled  as  tenant  by  the  curtcfy  for  his  life,  with 
remainder  in  fee  to  his  fon  Archibald:  or,  if  not,  that  the  whole 
fee  veiled  prcfcntly  in  the  fon.  Firft,  rfie  teftator*s  daughter  took 
a  vefted  eftate  in  fee,  and  it  did  not  remain  contingent  until 
her  marriage  or  age  of  ax  &  nor  was  there  any  condition  pre* 


{a)   imiflU 

5 
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cedent,  to  prcTcnt  the  fee  vetting  in  het  until   the  condition'       1807. 
was  facisfied.     It  is  a  devife  to  truftces  of  real  and  perfonal       _^       '■ 
eftate,  in  the  firft  place,  to  pay  an  annuity  to  his  wife  5  next,    ^^^  Otheri 
to    pay  for    the   maintenance  and   education  of  his  daughter       againft 
until  her  age  of  a  1  or  marriage;  and  when  (he  attained  21  or        Lyon 
married,  then  to  her  in  fee :    but  if  (he  died  under  age  and    ""d  Others. 
umnarrtedf  then  he  gave  it  over.     A  devife  to  one  if  or  wben       LroN 
he  attains  fuch  an  age  vefts  immedisitely,    though   the  eftate       againfi 
be  devifed  over  if  he  die   before.      But  here  there  is  alfo  a      ^*/?^|f' * 
devife  of  maintenance  to  the  daughter  out  of  the  eftate  until  her 
age  of  a  I  or   marriage  ;    the   truftees  therefore  merely  took 
the  management   of  the   eflate  in   the   mean  time  as   guar* 
dians.     Stoker  v.  Edivards  {a)^  Edwards  v.  Hammond  (4),  ManS" 
field  V.  Dugard  (r),    Goodthle  v.   Whitby  (J),  Denn  v.    Batter^      [  X79  ] 
ihwaite  {^),  Doe  v.  Under  down  (f)^  and  Bromfield  v.  Crowder  (^), 
all  (hew  that  the  fee  vetted  in  the  daughter  in  the  firft  inttance, 
liable  only  to  be  devetted  if  (he  died  before  21  and  unmarried, 
or  on  the  happening  of  any  other  Ugal  condition  which  the  tefta- 
•*or  might  afterwards  tmpofe :  which  is  very  different  from  the 
cafe  where  the  ettate  is  only  given  to  the  devifee  upon  the  hap- 
pening of  a  particular  event }  as  if  the  daughter  married  A*B^ : 
there  the  marriage,  or  other  event,  on  which  the  eftate  is  fo 
given,  is  a  condition  precedent,  which,  however  illegal  in  itfelf, 
muft  take  place  before  the  eftate  can  veft  in  the  party.    -This 
difttn£lion  will  explain  what  was  faid  by  Lord  Thsrlow  in  Scott 
V.  Tyler  {h)^  z%  to  the  difficulty  of  reconciling  all  the  cafes. 
As  where  an  eftate  is  given  to  a  widow  durante  viduitate ;  if 
ihe  marry  again,  the  Court  cannot  give  her  the  eftate  any  longer, 
bccaufe  the  condition  of  her  widowhood  is  the  only  tenure  by 
which  file  holds  the  eftate»     The  fame  diftindlion  will  apply  to 
the  cafes,  cited,  of  gavelkind,  and  of  fellows  of  colleges.     Ad** 
mitting,  therefore,  the  diftinAion  which  has  been  taken  be* 
twccii  the  civil  and  canon  law,  and  the  law  oi  England ;  that 
the  former  avoids  in  general  all  reftraints  of  marriage ;  and  that 
the  law  of  England  has  adopted  that  rule  only  with  itfpedb  to 
pecooiary  legacies,  but  not  as  to  real  property ;  (though  it  is 
4)bfcrvable  here  that  the  devife  of  the  perfonal  la  joined  with 
that  of  the  real  eftate,)  ftiil  if  the  eftate  once  vefted,  as  the 
authorities  ihew,  in  the  daughter,  the  Court  will  not  fufier  it     [  180  ] 

{a)  a  &ho^*  391.  (^)  3  ^v.  132. 

(r)  1  Eq.  Chf  Jhr.  195.  {d)  i  Burr.  228. 

(f)  I  Blac.  Rcf.Stg.  (/)  Willes,  293. 

(jf)  X  New  R^  313.  (A)  a  Bro.  Ci.  Caf.  488. 
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to  be  devefted  upon  an  illegal  condition :  and  Lord  C  J.  Jf^tU 
mat,  in  Low  v.  Pen'/  (a),  takes  the  fame^  diftindion,  while  he 
condemns  generally  all  reftraints  of  marriage  as  contrary  to  the 
policy  of  the  law :  and  he  (hews  that  the  cafe  in  the  Tear-book 
43  Ed.  3,  6.  a.  from  whence  the  di£liim  in  i  R&l.  Abr.  418.  is 
taken^  is  againft  the  legality  of  the  reftraint ;  and  refers  to  the 
opinion  of  Lord  Half  in  Fry  v.  Porter  {h)  for  the  reafon  given 
by  him  for  fupporting  conditional  limitationSt  (founded  on  pro- 
hibitions of  marriage  without  confent,)  <*  becaufe  the  party  is 
not  thereby  bound  from  marriage.'*    The  queftion  then  is  whe- 
ther the  reftraint  in  queftion,  which  applies  both  to  the  wife 
and  daughter,  be  void,  as  being  too  general  ?    This  is  not  at  all 
afie£ted  by  that  clafs  of  cafes  legalizing  covenants  in  reftraint 
of  trade  in  particular  diftridis :  for  they  are  founded  upon  ade- 
quate confideration  commenfurate  with  the  reftraint ;  namely, 
the  proportionate  benefit  of  the  covenantee  in  the  fame  trade 
or  filing :  and  it  is  indifferent  to  tlie  public  whether  A.  or  j?« 
exercife  their  buGnefs  in  any  particular  place.    But  this  is  a 
reftraint  extending  to  a  whole  nation,  and  that  too  forming  an- 
integral  part  of  the  kingdom.    If  the  reftraint  went  to  every 
perfon  in  England,  it  would  clearly  be  void  upon  general  prin* 
ciplea  of  policy,  as  laid  down  by  Lord  C.  J.  Wilmot  in  Low  v. 
Peers.    Tlien  why  (hould  not  the  fame  principles  extend  to 
Scotland  ?    The  fa£t  of  the  teftator's  havii^  refided  in  England 
cannot  aflFe£l>the  queftion  of  policy.    Suppofe  that  the  daughter 
had  married  a  perfon  whom  flie  had  reafonabk  ground  to  believe 
was  born  of  Engli/h  parents  in  England:  yet  if  in  fad  he  were 
a  Scotchman,  though  unknown  to  her,  the  forfeiture  would  ftill 
be  incurred  however  innocently :  which  fliews  the  unreafonablc- 
nefs  of  fo  general  a  reftraint.    The  reftraints  wUch  hx^  been 
fupported  in  particular  cafes,   fuch  as  having  the  confent  of 
parents  or  guardians,  &c.  were  confidered  more  as  regulations 
to  prevent  improvident  marriages :  but  tliis  goes  to  reftrain  mar- 
riage whether  provident  or  improvident }  which  ia  unreafonable, 
and  on  #hat  account  injurious  to  the  intereft  of  the  public, 
which  is  concerned  to  promote  provident  marriages,  or  at  leaft 
not  to  prohibit  them.     The  cafe  of  reftraining  marriage  with  a 
perfon  of  a  different  religion  is  diftinguiftmble,  not  as  a  reftraint^ 
but  as  a  regulation  of  marriage :  the  difficulty  of  determining  ia 
what  faith  the  children  are  to  be  brought  up,  and  the  domeftie 
difputes  confequent  thereupon,  may  dafs  this  under  the  latter 
head.     There  may  alfo  be  a  diftin£lion  on  the  ground  of  public 

{a)  Wilmoh  3^1 379>  4*  (^)  X  Med*  308. 

policy 
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grounds  this  condition  would  be   void ;   and  William  Geddes   ^^^  Others 
would  be  entitled  as  tenant  by  the  curtefy.  But  if  not,  fecondly> 
the  eftatc  is  not  given  over  to  Jofepb  Perrtn  as  heir  at  law,  (fup- 
poGngthe  teftator's  daughter  had  in  iz6t  died  unmarried)  nor  to 
his  children ;  for  it  is  only  given  over  in  the  event  of  the 
daughter's  marrying  a  Scotchman^  See.  and  then  it  is  to  <<  defcend 
«*  to  fuch  pecfon  or  pcrfons  as  would  be  entitled  under  my  will 
<<  in  the  fame  manner  as  if  my  wife  or  daughter  were  dead;  any 
<<  thing  herein   contained   to   the    contrary   notwithftanding." 
The  daughter  therefore  having  left  a  child,  it  mud  defcend  to 
that  child.    This  being  the  cafe  of  a  forfeiture,  the  condition 
muft  be  taken  ftridtly.     In  a  MS.  common  place  book  of  Judge 
Dodderidge  {a)  it  is  faid,  '<  conditions  that  go  in  defeasance  (hall 
be  taken  ftri£^ly,  for  they  zxt,  odious."    It  is  alfo  to  be  taken 
(hiftly   as  being  in  reftraint  of  marriage,   according  to  the 
opinion  oi ImcA  Mansfield  in  Long  v.  Dennis  {b).    The  con-*" 
ftru£iion  contended  for  will  alfo  difinherit  the  heir  at  law, 
which  can  only  be  by  ezprefs  words  or  neceflary  implication. 
The  dbte  is  direfled  to  defcend  as  if  the  daughter  were  dead  : 
this  can  only  b^  to  her  fon,  who  is  her  heir;  and  it  cannot 
defcend  to  any  pcrfon  except  as  heir  of  th«  perfon  laft  feifed  \ 
and  no  heir  can  take  by  defcent  in  the  life  of  his  anceftor. 
[Lord  EUenborough  C.  J.     The  word  defcend  cannot  be  taken  here 
in  its  ftriA  (enfe,  becaufe  it  is  applied  to  perfonalty  as  well  as 
realty.    The  teftator  only  meant  that  the  eftate  fliould  go  over 
to  the  hxres  fa&us  in  the  event  which  he  provided  for.]    Then 
being  limited  over  as  if  the  wife  or  daughter  were  dead ;  as  ap- 
plied to  the  daughter^  it  would  go  to  her  fon.     But  the  words 
<<  entitled  under  tbts  mj  %vilP*  are  reliecl  on  as  referring  to  the 
limitation  antecedently  exprefled:  but  that  was  only  to  take 
place  in  cafe  his  daughter  fliould  die  under  age  and  unmarried. 
Now  the  condition  of  dying  under  age  could  not  apply  to  the 
wifei  who  was  above  age  when  the  will  was  made  \  as  to  her 
therefore  it  could  only  operate  as  a  condition  in  terrorem  :  then 
why  (hould  not  the  other  condition  of  dying  unmarried  operate 
in  terrorem  alfo  as  to  the  daughter.    Taken  in  the  ftrift  fenfe 
of  the  words,  the  event  has  not  happened  on  which  the  eftate 
was  to  go  over  \  for  the  daughter  did  not  die  <<  under  age  and 
fgnmarried.^ 

{a)  Cited  io  ScoH  v.  7}'/<rri  %  Bra,  Chan.  Caf  456, 
^h)  4  Burr%  205 J. 
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Littledale  in  reply  contended  that  the  e(lare  never  veiled  in 
the  daughter*  but  was  in  the  truftces,  who  were  to  pay  the 
widow's  annuity  out  of  it  \  to  raife  200/.  for  the  niece  \  and  to 
provide  for  the  education  and  maintenance  of  the  daughter  till 
(he  attained  2i  or  married  ;  and  the  fums  neceflary  for  the  lat- 
ter purpofes  were  to  be  eftimated  by  the  truilees  confidering  the 
fortune  ihe  ^ould  be  entitled  to ;  therefore  till  21  or  marriage 
the  teftator  did  not  confider  his  daughter  as  entitled  to  any 
thing.  But  if  the  eftate  did  veil  in  her  in  the  firft  inftance,  it 
was  liable  to  deveft  if  (he  died  under  age  and  unmarried  /  and 
then  as  the  prohibited  marriage  with  a  Scotchman  operated  by  the 
neceflary  conftrufiion  of  the  will  as  a  death,  hj  the  exprefs  di« 
re£iion  of  the  teftator  9  it  follows  that  the  eftate  was  devefted 
out  of  her,  as  upon  her  dying  under  age  and  unmarried,  in 
which  event  the  limitation  over  to  the  children  of  Jofi^b  Perrin 
was  to  take  efied.  And  then  the  only  queflion  is  upon  the 
kgality  of  the  condition ;  which  is  not  like  cafes  of  contraAs 
between  parties  ftipulating  againft  the  marriage  of  one  of  t^enit 
fttch  as  L<nu  v.  Peers  /  but  turns  on  the  power  which  every  man 
has  to  annex  what  condition  he  pleafes  to  his  bounty.  And  this 
is  as  much  a  regulation  of  marriage  as  any  of  the  cafes,  admitted 
to  be  law,  where  devifes  on  condition  of  marrying  with  conient 
have  been  held  binding. 

Lord  Ellenborough  C.  J.  faid,  that  the  Court  would  certify ' 
their  opinion  ;  but  he  faw  no  ground  for  holding  this  condition 
to  be  void,  as  being  in  general  reftraint  of  maniage.  And  after-p 
wards  the  following  certificate  vras  fent : 

«  Having  heard  this  cafe  argued  by  counfel,  and  confidered 
if,  we  are  of  opinion,  that  under  the  circumftances  of  the  above 
cafe  J^ah  Perrin  and  Maria  Perrin^  the  two  children  of  the 
teftator's  nephew  J(feph  Perrin^  are  entitled  to  the  real  eftates  of 
the  faid  teftator  J^iab  Perrin. 

*  ELLEMfioaOUGH. 

93d  January  i8o8«  N.  Grose. 

S.  Lawrence. 
S.  L«  Blamc;"* 
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In  the  Forty^hth  Tear  of  the  Reign  of  Georgb  IIL 


KiNOSMiLL^  Bart,  and  Another  agatnji  Bull  and  j^\^ 

Another. 

T  N  treQ[iaf8  for  tgking  the  plsuntiffs*  horfe^  the  defend-  Where  a  plea  of 
***  apts  pleaded  feveral  juftificatioD3  of  the  takiogi  aa  irer^rrfiM^uic- 
fcnrants  to  the  Earl  of  Caerfiarvon,  locd  of  the  manor  of  «hIriots!fta?e<l 
EcchmfrBiU  in  the  county  of  Sotahmnptanf  for  heriots  due  Ji,*  ml^^r  tha 
on  the  death  of  Sir  Rotert  KingsmW,  Bart,  the  plaintiflV  the  lord  from 

,^.  time  immmpris/p 

teitator^  m  refpect  of  certain  cuftomaiy  tenements  of  the  mun  the  dtwfim 
nanorj  of  which  he  died  feized.    And  as  to  the  fcizing  nementTnto^^' 

moietie&y 
kad  taken  and  been  aecuftomed  to  take  a  heriot  upon  the  death  of  «very  tenant  dying 
6iaed  j  and  fnet  tbt  iRviJkm  the  lord  had  taken  and  been  em/iwttd  to  take  on  the  death  ot 
twttf  tensuit  dying  feiaed  of  either  of  the  nxjietiet  a  heiiot  for  each  moiety :  this  mud  he 
caken  to  be  one  entiie  cuftoRiy  and  not  two  dllUn£t  caftomi>  the  one  applicable  to  the  te- 
nement ^fftn,  and  the  other  fifter  the  diviGon  of  It  i  and  being  laid  to  be  an  immemtriai 
cuftoBif  it  18  difpfOTcd  by  evidence  that  tl^  ^Afion  wai  made  within  memoty. 

VoL.CL  O  of 
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x8o8.        of  two  of  the  horfcsi  they  alleged  by  their  aifl.  plea,  that 
^  '      '  at  the  death  of  Sir  J?.  K.  the  laft  tenant,  the  Earl  of  C/i^r- 

KrNG8MIL&9 

Bart*.  narvon  was  and  ftill  is  lord  of  the  manor  of  £. ;  that  one 
BvL&«  mefTaage^  &c«  from  time  immemorial  until  the  divifion 
thereof  into  moieties^  was  parcel  of  the  manor,  and  a  cuf- 
tomary  tenement' thereof  demiied  and  demifable  by  copy^ 
&c*  according  to  the  cuftom  of  the  faid  manor ;  and  that 
continually  from  the  divifion  thereof  into  moieties  each  of 
the  faid  moieties  hath  been  and  ftill  is  parcel  of  the  faid 
manor,  and  demifed  and  demifeable  by.  copy,  &c«  The 
plea  then  ftated  the  following  cuftom,  upon  the  manner 
of  ftating  which  the  qucftion  arofe.  <<  That  within  the 
faid  manor  there  now  is,  and  from  time  whereof,  &c« 
bath  been  an  ancient  cuftom  there  ufed  and  approved^ 
viz*  that  the  lord  of  the  faid  manor  for  the  time  being, 
/rom  time  nuhereof  the  memory  of  man  it  not  t»  the  contr^rj 
until  the /aid  divifion  of  the  laftmentiened  cuftomary  tenement 
^  into  moieties^  hath  feized  and  taken,  and  been  ufed  and  aa« 

cuftomed  to  feize  and  take,  and  during  all  that  time  of 
right  ought  to  have  feized  and  taken,  upon  the  death  of 
every  tenant  dying  feized,^  &c.,  for  and  in  rcfpe£k  of  fuch 
tenement;  and Jince  the /aid  divifion  the  lord  of  the  faid 
manor  for  the  time  being  hath  feized  and  taken,  and  been 
etccujlomed  to  feize  and  take,  and  ftill  onght  to  feize  and 
take,  after  the  death  of  every  tenant  dying  feized  of  the 
faid  moieties,  or  either  of  them,  in  refpeH  of  each  fuch 
maiety  whereof  he  hath  fo  died  ftizcd,  one  of  the  beaftt 
which  were  of  fueh  tenant  at  the  time  of  his  death,  fe  \ 
and  in  the  nariie  of  a  heriot  cuftom,"  &c*  The  plea  thet 
ftated  thradmiffion  of  t^  laft  tenant,  his  death,  and  the 
feizure  of  the  two  horfes  as  beriots*  .Repiication*-«de 
injurii  fufl  propria,  and  ttaverfing  the  cuftogiiA  the  words 
•f  th&plta«     At  the  trial  before  S>^/»  B»  at  the  laft 

'!•  9lEzci 
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at  Wincbifler  it  appeared  in  evidence  iipoo  the  2  id        i8o8. 


piea^  that  the  dtvifion  of  the  teoement  therein. mentioned 

was  TMAtfince  the  time  of  legal  memorj  s  and  the  queftion         Pan. 

made  at  the  trial  upon  the  conftruQion  of  that  plea  was,        BvLb. 

Ii^hether  it  confined  the  divifion  of  the  tenement  to  time 

beyond  legal  nieihoi'jr^  or  not  i    And  a  verdi£l  was  taken 

by  the  Judge's  diredion  for  the  defendants  on  this,  as 

well  as  Upon  certain  other  pleas  \  and  for  the  plaintiffs 

upon  the  reft ;  with  liberty  for  the  plaintiffs  to  move  to 

enter  a  verdiS  for  them  on  the  iflue  in  queftiooi  and  to 

acid  41 A  [0/.  (the  agreed  value  of  the  two  horfcs)  to  the 

damages  found  for  them  on  the  other  pleas^  if  the  Court 

fliould  be  of  opinion  with  theiti  upon  the  conltrudtion  o^ 

the  21  (^  plea.    The  motion  was  accordingly  made,  and 

a  rule  ^ili  granted  in  the  laft  term  for  this  purpofc  1 

againft  which 

Lens  Serjt.  and  Gafel^-  now  (hewe^  (5mfe,  and  con- 
t^nd^d  that  the  evidence  fupported  tfie'  fubftance  of  thtf 
plea ;  which  did  not  heceflarily  import  that^the  divifion  o£ 
the  tenenient  was  before  the  time  of  legal  memory ;  but 
k  might  be  read  either  \i^ay.  And  they  pointed  the  atten- 
tion of  the  Court  to  the  different  manner  in  which  thd 
ciiftom  was  laid  as  ufed  and  approved  hefori  the  divifioa 
tf  the  tenement,  znA/tnce :  the  allegation  of  its  exift* 
thee  from  time  whereo/f  &c.  only  applied  to  it  ie/ori  the 
divifion;  for  the  words /r^m /iW  tc/i&^r^  &c.  were  not 
repeated  in  the  allegation  of  its  exiftence  ^nce  thefaid  ^« 
t^tffr,  &c* ;  but  It  was  only  alleged  that^^r^  the  divifson 
the  lord  had  (in  fa£t}  feized  and  been  accuftomed  to 
ftize,  See. 

But  the  Court  (ftopping  Burrough  and  Dampler  in  fup- 
port  of  the  rule)  faid,  tliat  the  whole  was  dated  as  one 
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immemorki  cuftom;  whkh  was  difproved  bjAewiog  tbc 
dWifion  to  have  taken  place  within  time  of  memory ;  and 
therefore  made  die  role  abfolute. 


Jm.  a5th. 

A  variance  in 
fctting  out  one 
of  fevrral  covc- 
nanCfi  in  a  kafci 
•n  which 
breacbet  were 
affitned,  viz. 
the  CelUtr^hter 
field,  infteadof 
the  AUer^keer 
field;  being  con- 
fidcred  as  part 
of  the  defcrip- 
tion  of  the  deed 
declared  on } 
though  the 
plaintiff  waved 
going  for  da- 
mages on  the 
breach  ot  that 
covenant;  is 


Pitt  againji  Greek. 

TN  covenant,  the  declaration  fet  forth,  that  by  indentuie 
the  defendant  demifed  to  the  plaintiff  a  meffuage  at 
Star  Croftt  with  the  garden  and  four  feveral  fields  belong- 
ing to  the  dwelling  houfe^  to  hold  for  21  years,'  at  the 
rent  of  150/.;  and  that  the  defendant. thereby  covenanted 
with  the  plaintiff,  that  he  would  repair  all  the  premifes  ; 
and  under-ground-gutter  the  C^l/ar^ Beer  Bcld^  and  fet 
up  a  proper  hedge  to  fence  out  the  plot  of  groAnd  on 
Warborough :  and  the  declaration  afligned  breaches  on  all 
thofe  covenants.  The  defendant  pleaded  tion  eftfa£lumi 
and  fix  other  pleas  negativing  the  breaches  of  covenants 
upon  which  iffues  were  joined.  At  the  trial  before 
Thom/on,  B.  at  Exeter^  on  proving  the  leafe,  an  obje£lion 
was  taken  by  the  defendant's  counfel,  that  there  was  a 
fatal  variance  between  that,  and  the  leafe  declared  00  j 
the  covenant  in  the  leafe  produced  being  to  under*ground- 
gutter  the  Jller-Beer  field,  inftead  of  the  Cellar  Beer  field, 
as  dated  in  the  declaration:  and  the  point  being  referved, 
the  caufe  went  on ;  and  a  verdift  was  found  for  the 
plaintiff  on  fome  of  the  iffues  on  other  breaches  of  cove- 
nant than  that  relating  to  the  Aller^Beer  field ;  with  leave 
to  the  defendant  to  move  to  enter  a  nonfuit  if  the  Court 
thought  the  objediion  well  founded. 


Fell  now  (hewed  caufe  againft  a  rule  obtained  fn  lift 
Michaelmas  term  for  entering  a  nonfuit*    He  fiud  it  was« 

8  mere 


CiBtM* 
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mere  clerical  mlftake  5  which  in  RMefion  v.  Smith  {a)  was        1808. 
held  not  to  vitiate  a  certificate  of  rcgiftry.  And  if,  as  was         _ 

^       '  Pitt 

faidj  in  Dundas  v.  Lord  IVtymtah  (*),  it  be  only  ncceffary  jLiaknfi 
tofet  out  the  fubftance  of  the  covenant  on  which  a  breach 
is  aflignedy  a  variance  in  an  immaterial  part  fet  forth,  (and 
here  the  plaintiff  waved  proceeding  on  the  breach  of  that 
part  of  the  covenant)  cannot  be  fatal.  \Le  Blanc  ]*  The 
danger  there  ftated  was  in  fetting  out  unneceflary  parts  of 
the  indentiirCi  becaufe  the  plaintiff  was  liable  to  fail  in  his  ' 
aftion  if  there  were  a  variance  in  fetting  out  even  an 
immaterial  part.3  He  then  referred  to  Kiug  v.  Pippet  {c)f 
and  Cuming  t«  SibUy  there  cited  (</),  and  Warn  v.  Har^ 
Un  (f )^  where  variances  in  fetting  out  precepts  were  held 
ifflmateriad :  and  to  Williams  v.  Ogle  (jf),  where  the  wrong 
Ipelling  of  a  name,  Segrave  for  Seagrave^  in  fetting  out  a 
record|  was  faid  to  be  idem  fonans,  and  no  material  vari- 
iflce.  And  fuch,  he  contended,  was  Cellar^Bier^  for  Aller^' 
Bier.  And  that  this  was  not  Hke  the  variance  in  Wtlfon  v. 
QUhrt  (f ),  between  the  pari(h  St.  EtheHurg  and  St.  Ethel- 
htrg^ ;  which  the  Court  of  C  B.  thought  might  defignate 
two  different  faints  of  different  fexes. 

Lent  Serjt.  and  Dampier  contra,  were  ftopped  by  the 
Court. 

Lord  Ellenborough  C.  J.  The  counfel  cannot 
argue  with  a  greater  dcfire  to  get  rid  of  the  obje£lion  than 
the  Court  had  in  the  firft  inftance ;  and  therefore,  we 
wiihed  to  compare  the  record  with  the  deed,  in  order  to 
fee  whether  the  word  as  written  in  the  one  would  admit 

(j)  ^TermRe^,i6u  {h)  €o-wp,  66$,  (c)  l  Term  Pfp.  l^^m 

(4  U.  139.  It)  1  //.  Blae.  113       (/)  tStrtu  889. 

(r)  a  B^*  ^  P»/A  ftSi. 

O3  *f 


Gk^Air. 
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1808.       of  being  read  as  It  apj^ears  in  theotbet:  butintbeonQ 
'  it  is  fo  ditlin£lly  written  Cellar-Beet^^  that  we  cannot  read 

Pitt 

4ignwft  it  Allir^Beerf  as  it  di(^in£lly  appear^  YXittipn  inthc  Pther: 
neither  can  we  (ay  they  are  the  fanoe  word  In  (ound.  Ai^d 
being  s^  fenfible  word  as  it  (lands  in  the  record,  we  Cannot 
reject  It  as  furplufage.  Then  takingit  as  pare  defcriplio^ 
of  the  4ccd  declared  onj  the  variapce  is  fatalt 

Per  Curiam,  Rule  s^bfblute. 


I  T 


"jlnXith.  Card  WELL  n^ain/i  Martin. 

4,  and  B.  bav-  HpHE  plaintiff  declared  as  indorfee  of  a  bill  of  eye- 
ing exchanged  JL  •  /I  ,  .  •  •  .  .  * 
their  accept.  change  tgamft  the  acceptor ;  and  |t  appeared  that  tht^ 

drawn  by  each  bill  In  qv^Ction  which  was  drawn  by  Giles  and  Po.  oa 

?o  maVyXV  ^^e  3d  of  June  i9^,  payable  (o  their  own  ofdcr,  ^x^ 

thrdcW**^/  accepted  by  the  defendant  at  three  months*  date,  vas  e$^ 

the  refpeaive  changed  by  hinj  with  Qiln^  ?nd  Co«  for  their  acceptance 

bills  for  accept-  »          #               •                 • 

ance,  and  the  of  a  bill  drawn  by  tn?  defe.ndant  for  the  famef^n^Laf  8{ 

the  famely^the  days,  payable  to  bis  order  \  the  obje£b  being  that  Gilef, 

«%SdJaw!  and  Co.  (hould  put  the  defendant  in  cab  before  his  ac» 

tia^rn  of  "hf^  ceptancc  became  due.    On  the  tz Jd  of  Jun^,  before  Giles 

bills  i  and  that  jmd  Co.  or  the  defendant  had  paffed  the  refpeQi^e  fecu- 

fuch  bifli  onuld  ^                                                 \         ■                           ^ 

not,  after  they  rltlcs  to  any  Other  perfon,  it  was  agreed  to  procraftinatq 

chanptd  for  va.  the  payment  of  the  bills  bypoft-dating  them  the:|)4 

«iof(arthe'''  oijunh  inftca4  of  the  3d.'  And  the  queaion  at  th« 

«;'a"nTsS  fo'r  ^^^'^^  "^^^  ^^^^^^^  ^"^^^  »«  alteration  could  be  made  Wr 

»o day»,bepoft.  j^y  ^jj^f^  clrcumftatnccs  without  a  new  ftamp  ?  Lord  EU 

dated  without  a  ■ 

new  ftamp,  aa  linh^rougb  was  of  opinion^  at  tl^e  trial  at  the  laft  fittings  it 

upon  new  bilU;  ..      « -                    •                                                                    « 

although  during  GuiUball^  that  it  could  not  \  and  nonfuited  the  plaintiff: 

all  that  ttmeeach  .        .                         ,-         ,.         «,,-J-.i. 

had  remained  in  but  It  was  agreed  that  the  jury  fl^ould  affefs  the  daq[iage9| 

Lfgi^^'i  drawer!  and  if  the  Court  thought  tluit  a  new;  ^amp  was  not  oe* 

ceffary. 


\ 
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ceflary,  the  plaintiff  had  leave  ta  more  to  enter  a  Tcrdijl        i8o8# 
for  fo  much.    Which  ^ 

Cakdwill 

The  Att9rney  Gemral  now  moved  for  accordingly ;  con* 
tending  that  it  was  competent  to  the  original  partiesj  by 
whom  the  fecurities  were  framed,  to  make  any  alteration 
in  them  before  they  were  negotiated ;  each  of  the  billa 
having  remained^  till  after  the  alteration  on  the  234^  oC 
June^  in  the  hands  of  its  refpe£live  drawer.  If  this  be 
not  fO)  it  feems  difficult  to  fupport  the  determination  of 
this  Court  in  L9Wi  v.  Waller  {a)  \  where  a  bill  of  exchange 
in  the  hands  of  an  innocent  indorfee  was  avoided  on  ac« 
count  of  an  ufurious  confideration  as  between  the  indor« 

fers  and  the  acceptor,  in  whofe  hands  it  was  placed  bj 
the  drawer  and  payee  for  the  purpofe  of  raifiag  money  ; 
though  there  were  no  ufurious  confider^tion  ftated  as  bc« 
tween  the  original  drawer  and  payee  and  the  acceptor. 
The  Court  therefore  mud  have  conlidercd  that  while  the 
bill  remained  in  the  hands  of  the  fir  ft  taker,  and  before  it « 
was  negotiated,  it  was  liable  to  the  tatot  of  ufury  attached 
by  the  ftat.  il  Am^Jl^  2.Cp  i6.  upon  any  contra^  tnatb 
upon  an  ufurious  confideration.  Though  the  general 
rule  is,  that  if  the  bill  be  valid  in  its  inception,  an  Indorfee 
for  a  valuable  confideration,  without  notice,  is  not  affeflied 
by  any  ufurious  confideration  for  pafling  the  bill  through 
the  hands  of  intermediate  holders  (3). 

^e  C$urt  however  were  all  of  opinion  in  this  cafe^ 
that  the  obje£lion  was^wtjl  founded.  The  delivery  of  the 
bill  by  the  drawer  to  the  acceptor,  and  the  rei-delivery  of  it 
tp  the  4rawer  for  a  valuable  confideration,  fuch  as  the  ex* 
ihange  of  acceptances  has  been  held  to  be  fince  Cowley  v« 

(p)  Dwgi,  7|S.  {I)  Vide  PiifT  Y.  f/isfigf  I  Eifi*  9S. 

Q4  Oiffii^ 
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1808.       Dunfop  (a}>  Was  a  negotiation  of  the  bill.    The  fetdrsrf 

■  ^     drawers  were  mutual  purchafers  of  each  other^s  tcde^t^ 

IgJ^^^     ances*    And  while  the  bill  in  queftlon  was  in  this  courfe 

MAftTin.      ^f  tfegotiatioQ^  and  afterit  had  continued  fo  10 day s^  during 

which  time  it  was  in  the  poWer  of  the  drawer  s^d  payee 

to  have  pafled  it  to  any  third  perfoRi  the  alteration  wis 

tnade«    This  was  in  titeSt  drawing  a  new  bill. 

Rule  r(^fufed« 

(0)  ^TermJi^*$6$, 


rwifi^f  Buchanan  again^  Ruckek. 

Jm.  25th. 

The  u w  will  ^HE  plaintiiF  declared  in  affumpfi t  for  2000A  on  a  foreign 

fumpfit  upon  a  *      j  udgment  of  the  Ifland  Court  in  T^hgo ;  and  at  the  trial 

ffl'by  d^.'  (*)  before  Lord  EUenhrough  C  J.  at  Guildhall,  produced  a 

2l^^"o^e8^^  copy  of  the  proceedings  and  judgment|  certified  under  the 

againft  a  party,  j^^nd  writing  of  the  Chief  Tuftice  and  the  Seal  of  the 

who  upon  the  *•  ^ 

face  of  the  pro.  ifland,  which  were  prored ;  which,  after  containing  an 
peared  only  to  entry  of  the  declaration,  fet  out  a  fummons  to  the  de* 
wimd^'XyraCiU  fendant,  therein  defcribed  as  <*  formerhf  of  the  city  of 
th!ded*ajri^^''^  "  ^^»^*^^fy  and  now  of  the  pity  ol'ijmd$n,  merchant,*' 
^  the  Court-  i^  appear  at  the  enfuing  Court  to  answer  the  plaintiflF^ 
it  not  appearing  adion ;  which  fummons  was  returned  <<  fenrcdy  &c«  h 

that  he  luid  ever  - 

Ircn  prcfenc  in  <*  nailing  up  a  copy  of  the  declaration  at  the  Qaurt^hoHftdoTri^ 

fubjeaTo^th?  &e.  on  which  judgment  was  afterwards  gi?en  hy  default^ 

the  cLfo^ar^  Whereupon  it  was  objeftcd,  that  the  judgment  was  ob- 

Court  at  the  tained  againfl  the  defendant,  who  never  appeared  to  have 

commenced  or  been  within  the  limits  of  the  ifland,  nor  to  ha?e  had  any 

afcerwardit  al- 
though by  a  law  of  the  colony  if  a  defendant  be  ahfeutfrtm  tbeifiand^  and  have  np  ^ttotneyj^ 
manager,  or  overfeer  there,  fuch  mode  of  fuinmoning  hjm  ftiall  be  deemed  good  fenrice  %  for 
the  ahftnee  thereby  intended  it  of  one  who  bad  been  frtfnu  and  fubje£(  to  the  jariididioa  ^ 
though  even  if  it  liadbeefl  meant  to  reach  drangeri  ttf  the  jurifdiaion,  it'  wwld  not  have 
bound  them. 

{h)  Vldf  i  Ctm^ll'i  m.  Pri.  &/.  63. 

attorney 


ill  TBS  FoRTTVriXGMTH  T»AR  br  G£t>llG£  IH.  19^ 

attornef  there  ;  nor  td  liave  'been  in  irtj  tfthitwij  fubjeft  i  8o8. 
to  the  jarifdiaion  of  fli^  ^lirt  at  the*  tftte  •  'indWai  •?— 
dierefope  a  nulHtjr.  Attd  of  ^is  opinito  war  LdYd  £//?»-  !^!^'^'' 
fcmg;&  I  thbvgh'ife  wsra  alleged,  (of  wUcK  fiowever  thert 
was  no  other  iSnii  ^arbl  {>rdo(  }|  diat  this  mode  of  fiifhi 
aaoniHg  abfcntees  wcs  vrUrhiiittfd  bjr  a  law  of;  the  iflaitid; 
«nd  was  cbmrndrffprtaifed^here  s  Md'^tfie  plaintiff  ttrsDi 
therevpon  ndnfuitied*     And  no^ 


RvGKia^ 


M     /"i, 


Ttfd^  mored' to  fetafidtf  the  nonfuitj  and  for  a  n«w  tiht, 
on  an  ifffidavit  Verifying  the  iflatfd  law  upbn  this  fuhjc£^  $ 
which  dated  <«  That  every <iefendant  agarrrft  whom  any  ac« 
tioii  fliall  be  entelred}lb4tl  b^ferred  with  a'fummona  and  an. 
office  copy  bi  the  dod^tatibfl^  With  a'eb^y  t>f  ttie  account 
mnnexed^tf  any^atthefaaie  timt|  bythet'ttfVoftMar&alt 
,  &€•  Gx  days  before  the  fitting  of  the  neit  Courtj  &c. ; 
adid the ProToft  MatQial isrequired  to  feirve  the  fame  oh 
each  defendant  in  perfon.    Bot  if  fuch  defendant  cannot 
lie  foimd^  and  is  not  ak/ttii from  ihefflafidy  then  it  (hall 
he  deeihed  good  fervice  by  leai^ing  the  mmmon^,  &c«  at 
las  ikibft  ttfoal  place  of  abode.    Ahd  if  the  defendaht  be 
ptjifft  /hm  the  ifhnd^  ^tid  hath  a  power  of  attorney  re-' 
corded  in  the  feccetary's  or  regiftrar's  office  of  T$bago^ 
and  the  attorney  be  refident  in  the  iiland,  or  any  mana* 
ger  or  overiecr  on  his  plantation  in  the  iflandj  the  ferviae 
fliall  be  either  upon  fuch  attorney  perfonallyi  or  by  Ieav« 
ing  it  at  his  laft  place  of  abode,  or  upon  fuch  overfeer  or 
manager  peribnally^  or  by  leaving  it  at  the  houfe  upon  the 
ii^dant*s  plantation  where  the  overfeer  or  manager  ufutdly 
TifideSm    But  lino  fuch  attorney^  pverfeer^  or  managers  then 
fhe  nailing  up  a  copy  of  the  declaration  and  fummons  at  the 
0f0nfe  of  the  Qowrt-^mfe  0iall  be  held  good  fcrrice. 


I<or4 
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BVCVAWAN 


^  Leid  Eluhborough  C  J.    There  is  no  foDoditioa 
for  tbis  motioa  eren  upon  t^e  terms  of  the  lav  difclorcd 

in  the  affidaTit.    Bf  pcrfons  ahfeni^fnm  Att/Uni  muft 

.* 

neceflaril  J  bt  underftood  perfons  who  hire  been  prefent 
and  within  the  jnrifdiftionj  fo  as  to  hate  been  fubje£t  to 
th(  procefs  pf  the  Court}  but  it  can  lierer  be  applied  to 
%  peprfon  who  for  aught  appears  never  was  prefent  within 
or  fabje£k  to  the  jurifdi£tion,  Suppofing  however  that 
the  zSt  had  faid  in  terms^that  though  a  perfon  fued  in  the 
iOand  had  never  been  prelent  within  the  jurifdiAion^'  yet 
that  it  (hould  bind  him  upon  proof  of  nailing  up  the  fum- 
Qions  at  the  court  door ;  how  could  that  be  obligatory 
upon  the  fubjcAs  of  other  countries  ?  Can  the  iflsnd  of 
Sffogf  pad  a  law  to  bind  the  rights  of  the  whole  world  i 
Would  the  world  fi|bmi(  to  foch  an  aflbmed  jurifdiAion  i 
The  ^w  itfclf  hqwevp'^  fairly  cpndruedt  does  not  warrant , 
fuch  ^  inference :  for  f*  aifmiffom  ihitflani**  muft  be 
taJFjcn  only  to  apply  to  perlbns  who  had  been  prefent  tberet 
and  were  fubjeQ  to  the  jurifdi&ion  of  die  Court  out  of 
which  the  proc^ft  iflbed :  and  as  nothing  of  that  fort  was 
jn  proof  here  tp  (hew  that  the  dtfendant  was  (iibje^l  to 
.  the  jurifdifkiop  at  the  time  of  commencing  the  fuit^  there 
is  no  foundation  for  raiCn^  mi  )i^ump(i(  in  law  upon  the 
judgment  fo  obtained, 

fit  Curiam^  P^ule  refnfc4« 


m  THB  Fo&TT-EiGHTH  Tear  OV  GEORGE  IIL  f9g 

I  So)}. 


Raine  aMinJt  Bell*  rueUfp, 

THIS  was  an  a£lion  on  a  policy  of  infurance  ff  eo  the  itUnotw  im« 
,  pli«d  conditioa 

(hip  ii/^  N<tMi|  and  freighti  from  her  loading  port  or  m  »  common 

{K>rt8  on  ther  coaft  of  Spain  to  London,  with  liberty  to  on  iiilp  and 

touch  and  ftvf  at  aqy  port  or  place  whatever^  without  (Uo^aiTiiot^ 

being  deemed  a  deviation. ''    The  plaintiff  declared  on  a  ^iJrfiVf  te- 

iofa  by  the  perils  of  the  fea.    It  appeared  in  evide^ice  at  r<>yv»  »^«h«t 

may  be  done 

the  tjrial  it  GuildiaU,  that  by  the  long  continuance  of  thf  without  dcm- 

'-"  .«.  .11.  ^1  ^  tion  or  delay  or 

ycyafre  frpm  port  to  port  m  Spatn,  and  the  difficnity  of  dtberwife  in- 
pbtaining  proviGons  on  the  coaft  at  that  time,  the  (hip's  oTthrfnfurenj 
provifions  had  run  very  fliort,  and  £he  was  obliged  to  put  ^^^^ 
into  Gibraltar  to  lay  in  a  fufficient  dock  before  her  de*  was  compelled 

'  ^  m  the  coarfe  of 

parture  for  London.    But  it  alfo  appeared,  that  while  the  her  voyage  to 

(hip  lay  at  Gibraltar  for  that  purpofe  the  Captain  received  the  purpofe  of 

pn  board  fome  chefts  of  dollars  on  freight :  and  fome  ce(rary"ft<Kkof 

flueftion  was  at  firflt  attempted  to  be  made  whether  the  SJSch  fte'cooM 

Ifue  objeft  of  poing  there  was  not  to  take  on  board  thefe  "^*|^*jj,"  ^^,1 

dollars;  but  the  weight  of  the  evidence  was  againft  this  courfobyreafoo 

•  .  •      a  o  ^  ^  fcarcity  at 

fuppofition :  and   finally  Lord   EUenborougb  C- J*    left  heriadingpom, 
ijt  to  the  jury  to  fay^^  whether  the  going  into  GOrt^  jUftifiSbielu^ 
far  wcjfc  of  neccQity  in  order  to  obtain  a  proper  ftock  of  ^Jeredfw^thtt 
proviGons ;  and  if  fo,  whether  the  ftay  there  were  longer  po^o^c  fee 

^  *  o       took  on  board 

than  was  necefiary  for  that  purpofe ;  telling  them  that  in  bullion  there  oa 

.1  /-     \  1-  111  •  1    ■       n^i      .         «  freight,  which 

^iper  ^afe  the  policy  would  be  avoided.    The  jury  how*  the  jury  found 
f  ver  affirmed  H^t  neceflity  of  the  (bip>  touching  and  ftay  J^y'^y  l^  the 
^t  Gibraltar  in  oir<|cr  to  lay  in  her  proviGons ;  and  the  lofs  hcfd*Sotti*aJSS 
iil  the  Qilp  being  prpyed  to^have  happened  by  the  perils  of  ^  ^^^^' 
the  fea  off  the  coalt  of  Cornwall  in  her  homeward-bound 
voyage,  they  found  a  verdiA  for  the  plaintiff  for  the 
ipt^^nt  pf  the  defendant's  infurance.    But  a  qucftion  of 
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1 808.        I^w  was  raifed,  whether  the  taking  ia  the  additional  cargo 

•  of  dollars  at  Gibraltar^  which  was  faid  to  be  a  breaking 

0gl^        bulk  in  the  courfo  of  the  royage  at  a  place  where  there  was 

^'^''*        no  liberty  to  trade^  did  not  aToid  the  policy ;  as  increafing 

%€  having  a  tendeiicj  to  iacreafe  the  riik  of  the  under* 

writers  beyond  the  terms  of  the  policy :  and  this  it  was 

contended  by  the  defendant  to  do^  oti  the  anthority  o^ 

Lord  Kenyon  in  Ststt  r.  War  dill  [a\  and  of  Lord  ElUn^ 

bo^ugh  m  Sheriff  y*  PotU{b)*  And  in  order  to  difcufs  this 

{K>int9  a  rule  nifi  was  obtadned  in  the  laft  term  for 

fetting  afide  the  Yttdi&t  and  for  a  new  trial  -,  againft 

which 

Tbi  AttmayXieneral^  Parl^  and  Dampier^  now  flbewed 
caufe,  and  denied  the  application  of  the  cafes  cited  to  the 
prefenti  as  well  as  the  reafoning  on  which  they  were  faid 
to  be  founded^  The  queflion  of  deiriation  by  going  into 
Gibraltar  is  wholly  removed  by  the  finding  of  the  jury, 
jttftiFying  the  neceffity  of  it.  The  only  princijple  on  which 
the  breaking  rf  bulky  properly  fo  called^  in  the  courfe  of  the 
Toya|e  infaredy  that  is^  the  unfliipping  of  any  part  of  the 
original  -cargo  for  the  purpofe  of  tradipg,  can  be  deemed 
to  avoid  the  policy,  is  on  accou|^  of  the  delay  diereby 
oceafionedy  which  increafes  the  riik  of  the  underwriters, 
unkfs  a  liberty  to  (lay  and  trade  at  the  particular  place  be 
ftipolated  for.  But  that  cannot  apply  to  a  cafe  where  the 
whole  ftay  of  the  (hip  was  covered  by  a  juftifiable  neceffi- 
ty :  and  where  not  even  the  difpoGtion  of  any  part  of  the 
original  cargo  could  be  altered  by  taking  in  a  few  cbefts 
into  the  cabin.    In  the  cafe  6V&tiU  v.  Wardell  there  wat 

(4)  Tried  at  the  Sitllngs  iftcr  Mkbaelmat  term  1%  Gtt.  3.  at  GmUbaUf 
%  EJp.N'u  PrL  Caf,  609.  and  P^ark  §n  Injur. 
(^}  Sittti%i  after  Mkbedmei  teim  44  C«».  )•  5  ^^'  ^  ^^  ^f'  9^ 
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an  adual  breaking  of  bulk  to. the.  courfe  of  the  voyage  &        i8oS,\ 
for  the  (hip  hariog  been  drircn  by  ftrefs  of  weather  into       •— 

Raivb 

DuUtn  harbour^  (he  continued  there  no  lefs  than  three        ^gmnft 
wecksy  and  during  that  time  unloaded  part  of  her  cargo 
of  ooals  and  fold  them.    It  does  not  appear  by  the  report 
of  the  cafe,  that  the  neceflity  which  firfl:  brought  the 
veflel  into  Dublin  continued   during  the, whole  three 
weeks ;  nor  is  it  probable  that  it  (hould,  as  it  does  not  ap« 
pear  tliat  (he  was  under  repair  during  the  time :  and  Lord 
Ktnj^rCs  opinion  turned  upon  the  liberty  to  touch  at  any 
port  not  extending  to  a  liberty  pf  trading  there*    BeCdes^ 
that  was  a  cafe  of  the  firft  imprel&on ;  and  can  only  be 
(upported  on  the  principle  of  the  a£i  done  operating  to 
iocreafe  the  underwriter's  riik ;  for  there  is  nothing  in  the 
terms  of  the  policy  itfelf  which  prohibits  even  the  unload* 
ing  a  part  of  the  cargo,  or  the  taking  in  other  goods : 
fttch  zOis  are  only  prohibited  by  implication,  as  they  majr 
occafion  delay  in  the  profetution  of  the  voyage  iofured : 
and  if  no  delay  be  in  fafl  occaiioned,  It  feems  difficult  to 
£iy  how  the  mere  a£l  of  unloading  part  iif  a  (hip*s  cargo 
can  increaie  the  rift:  of  the  underwriters  on  the  (hip. 
[In  aifTwer  to  a  queftion  from  the  Court,  they  di(claimed 
any  right  to  cover  the  freight  of  the  dollars  fo  taken  in  aft  » 
Gibraltar :  only  contending  that  the  taking  them  in  did 
not  avoid^the  policy  on  the  (hip  or  the  freight  of  the  ori^ 
ginal  cargo  tnfured.]    The  cafe  of  Sheriffs*  Potts  waa 
ruled  on  the  authority  of  the  former  cafe  9  with  this  addi« 
tional  circumftance,  which  was  relied  on  by  Lord  EUen^ 
horoughif  that  there  was  a  fpecid  liberty  referved  '<  to 
touch  and  difchargt  goods  at  Lt/hori^  in  the  courfe  of  the 
voyage  from  Guorhfej  to  Gibraltar ;  which  was  confidered 
to  be  a  irirtual  exclufion  of  the  Yxhcxt^oi  taking  in  a  new 
cargo  'at  Lj/bon.    They  alfo  reafoned  by  analogy  from  the 

cafe 
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»SaS.  tafe  of  hypothecatioo.  Wheie  a  (hip  is  driven  intdt 
foreign  port  by  diftiefs,  and  is  oUiged  to  repair,  not  onl/ 
0^0^  is  it  warrantable  to  unlhip  the  whole  cargo  for  the  pnrpofe 
of  the  repair ;  but  as  the  captain  mij  hypothecate  the 
cargo  {a)  as  well  as  the  fliip  for  the  eipence  of  the  repair^ 
fo  he  may  unload  and  fell  a  part  of  the  cargo  far  that  ex« 
prefs  purpofe. 

Garroiu  and  Matrr/at  contri.    It  iS  do  anfWer  to  the 
6bjedion  that  the  policy  does  not  es^prefsly  prohibit  any 
alteration  trf  tfi^  cargo  in  the  courfe  of  the  voyage  by  un<« 
loading  part  or  talcing  in  other  goods,  or  as  it  is  commoOM 
ly  and   techxiicaliy  called  the  breaking  hilk\  which  Ui<* 
eludes  goods  flowed  in  the  cabin  as  well  as  under  tbef 
batches.    There  are  many  implied  ftipulations  in  faroof 
.  «f  the  underwriters^  fuch  as  that  a  (hip  (hall  be  properlf 
documented;  that  flie  (hall  be  fea-worthy;  and  have  a  fuf- 
ficient  complement  of  men  and  (lock  of  provifions,  &c« 
One  of  thefe  is^  that  (he  (hall  not  trade  in  the  cdurfe  of 
the  voyage :  and  there  is  no  diftindion  in  this  refpeA 
between  a  greater  and  lefs  degree  of  trading  i  between 
nnloading  or  taking  in  a  fingle  bale  or  package^or  a  hun« 
dred :  any  partial  alteration  of  the  cargo  in  the  courfe  of 
the  voyage  may  afie£l  the  whole ;  it  may  or  it  may  not  in 
i^particular  inftance  occa(ion  delay  in  the  profecution  of 
the  voyage :  that  will  depend  upon  a  variety  of  minute 
circumftances  and  coniideratioos,  which  it  is  ufualiy  im- 
poflible  for  an  underwriter  to  trace  f  but  any  degree  of 
trading  has  a  necefiary  tendency  to  create  delay ;  it  holdt 
out  a  continual  temptation  to  deviate  from  and  delay  the 
.voyage :  and  it  is  on  account  of  this  necefiary  tendencyi 
and  the  difficulty  of  difcriminatiog  how  much  delay  is  ta 


(tf)  Cai^  ol  the  ^Mflifwtef  3  JKilir  jfite.  Jt^  H^i 
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be  attributed' to 'neceffitj  and  how  much  to  the  tradirigi 
ihat  t^e  policy  of  the  law  raifes  an  implied  engagement 
IB  the  afiuredi  that  the  (hip  (hall  not  trade  at  all  in  the 
courfe  of  the  voyagei  unlefs  permiflion  to  do  fo  be  ex- 
prefsly  refcrved ;  and  the  rery  referration  of  fuch  expreft 
permillton  in  certain  cafes  (hews  theunderftandingof  the 
mercantile  world  that  it  is  prohibited  in  all  others*  The 
cafes  ofSiiffv.  Wardelt^  and  Sberifj.  Potts,  have  jodiciaHy* 
eftabltlhed  the  imi^ied  prohibition  againft  breaking  bulk 
or  trading  in  the  courfe  of  the  voyage  t  and  it  is  better 
for  all  parties  to  abide  by  the  plain  bi^oad  rule  of  an  en-* 
tire  prohibition^  than  to  introdnce  a  dubious  queftion  into 
every  cafe,  how  far  the  trading  tendtd  to  delay,  [Law* 
rtnci  J.  obfervedj  that  the  fa£ts  reported  in  Stitt  v«  War^ 
ieU  did  not  fupport  the  reafon  faid  to  be  given  by  Lord- 
Ktnjfm  for  avoiding  the  policyi  namely,  that  the  holding- 
the  underwriters  liable  would  be  to  make  them  tnfun  a 
voyage  not  in  tbiir  contemfiation  $  for  there  was  no  devia- 
tion in  that  cafe  from  the  courfe  of  the  voyage ;  but  the 
fhip  was  forced  by  ftrefs  of  weather  into  Dui/in.'}  If  the 
liberty  of^  trading  be  allowed  at  all,  it  will  not  be  difficult 
to  frame  pretences  of  neceflity  from  weather  and  accident 
to  run  into  ports,  or  to  protraft  a  (hip's  ftay  there  when 
really  forced  in  foir  (helter. 

Lord  Ellcmborough  C.  J.  If  the  taking  In  the  dollars 
at  Gibraltar  materially  varied  the  rilk  of  the  underwriters) 
they  would  be  difcharged  by  it;  but  that  it  did  not  vary 
the  ri(k  by  occaGoning  any  delay  of  the  voyage  was  ex« 
prefsly  found  by  the  jury  to  whom  the  queftion  was  left^ 
and  who  were  of  opinion  that  the  whole  period  of  the 
iiip*s  ftay  there  was  covered  by  the  necci&ty  which  origi- 
nally 
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tffSlf  iadaced  dw  ctptam  to  fg»  iako  fS^aHtr*    t  l»ve 

tttroed  it  in  my  mind  whethev  the  rifle  might  not  hate 
}^tk  incteaCbd  by  the  particnlav  kind  of  cat]go^  aamelf  » 
titafnrei  taken  in  these :  if  that  w«re  known  at  the  time 
to  an  ^memy»:  it  might  held  out  an  idditional  temptation 
to  him:^  ieek  for  and  attack  the  (hip.  But  I  do  not  know 
diat  a  mere  temptation  of  thi^  Ibrt  kis-  evw'  been  held  s 
fiifidtot  ground  <o  a?oid  n  polioj  if  tlie  original -aft  itfelf 
vere  lawfuL  Thia»  it  muft  be  vemembered^  ia  the  cafe 
of  a  policy  OB  Ihip  and  freight :  i  referre  giving  any  opl«> 
nion  as  to  the  opemtion  of  a  ohinge  in  li^e  ftate  of  the 
oargo  ia  die  cafe  o£  a  policy  oiag09ds%  becaufe  the  taldng 
ia  of  other  fooda*  in  the  cOuxfe  of 'one  entire  Toyage^  where 
it  is  net  provided  for^  may  be  contended  to  conftitute  a 
diflbknt  adventure  from  that  on  which  the  ihip  ftarted 
with  her  ordinal  cargo.  But  here  no  part  of  the  ori^nal 
oargo  was  taken  out,  as  in  StHt  v.  WardeUi  nor  any  nar- 
rower liberty  refervcd,  as  in  Sheriff  yf.  Potti^  whidi  might 
operate  as  a  virtual  exclufion  of  taking  in  other  goods* 
But  this  cafe  ft  and  s  on  its  own  ground :  where  fomethin|r 
has  been  fupenidded  to  the  original  cargo  while  the  (hip 
Uras  delayed  from  neceflity  in  a  port  into  which  (he  was 
obliged  to  go;  and  the  jury  having  negatived  that  any  delay 
was  occafioned  by  the  taking  in  of  the,  additional  goods. 
His  Lordlhipj  after  the  other  judges  ha^  delivered  their 
opinions,  added,  that  nothing  faid  by  the  Court  would 
juftify  the  taking  in  any  cargo  in  the  courfe  of  the  voyage 
which  would  in  any  manner  enhance  the  rifle  of  the  nn« 
dcrwriters. 

Grose  J.    The  good  fenfe  of  the  thing,  in  afcertain- 
ing  whether  or  not  the  z€L  done  avoided  the  policy^  is  to 

know 
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koav  vhciher  it  ^iii^ordid  iiotiQCiir^fe  tl^.rUkoltbe       i9o8. 
midfirwrtters*  .  NeV  b^ire  the  jnrf  hasipg  negative^  adj. 


<  4        « 
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deviation  from  oi  dday  ia  the  voyage  00  accouutjof  taking        i^dnjk 
in  ibe  dollars  at  (Sffinifr0r,i  thefe  ftema  no  reafbn  for  lay« 
iog  that  the  riik:of  the  under wrken  was  thmby  incniife^ 
and  therefore  I  viU  not  di^urb  the  verdid. 

La  WHENCE  J.  I  agree  that  tbe  vesdiA  is  right.  Hier^ 
is  nothing  in  the  terms  of  the  policy  to  reftrain  the  captain 
fcnni  ftaking  in  Mian :  no  additional  riik  was  incurred'  to 
ttfe  fliip  by  the  nature  of  the  C|rgo,  from  the  laws  of  iho 
country  where  it  wiis  taken  in ;  which  might  have  altered 
the  eafe  r  but  ihejury  have  found  that  the  (hip  weht  Intdr 
^kratiar  en  a  neceflary  occafldn}  and  did  not  ftay'thefb 
tehgeV  than  that  neceffity  jufti^ed;  If  Gibraf^afhzd:  '^h^ 
finued  a  pbrtoFJ^f/rj  diere  is  lib  doubt  but' that  ^he^of-' 
lar^  might  liave  fietn  taken  on  board  t^itfaoufc  vittadhg^^ 
fdGcj :  but  thii  a1^jdai6n«is  that  beCauie  Giifahaf  i%tb€ 
apoat  of  i^d^  th(S  taiin^  ih2m  th  there  avoids  t^d]policy/ 
sltlibugh"Vbe*rt/nd  by  the  jury « that  nc/  dclay;'iti  the 
ibyagc  wis  "Ulei^by  -otscafioned.  Thi^  Is  noV  like  a' ik- 
viation  i  Ibr  thai^litts  the  ri&  iofured ;  but  here  the  riik 
was  not  in  faftaKired;  Thenit  is  faid  that  it  holds  out 
a  tempttitiohto  dcvraf  e.  But  ff  a'n  intention  to  deviate,  tiot 
eaxried  into  cBbBt^  ^U  not  avoid"  a  policy  i  ftiil  lefs  can 
atemnutiott^OdeViiite;  zs  in'M^s  ^.  B^oni  (a\    If  the 

doing  of  a  thiiig'db  nit  alter' the  rifk  of  the  underwriter. 

'.-'■.  '        ' 

afid  be  not  exprefsly  prohibited  to  be  done ;  I  cannot  fay 

that  it  vitiateis'  the  policy  as  upon  th^  breach  of  an  i&ipiied 

condition.     The  calc  of  Stitt'v*  Wardell  paffcd  aV  nifi 

priusi  and  was  not  afterwards  brought  in  review  bpfor^ 


CASES  m  HILART  TERM 


tSoS. 


die  Court;  and  tlwiq^it  was  the  opinion  of  a  nioft  msA*^ 
neat  judge  |  yet  tbs  gieateft  are  liable  to  error  in  delfarer<» 
ing  their  opiniona  on  the  fodden.  And  if  the  lame  qnef« 
tion  flioidd  occnr  again,  I  think  it  will  deferte  fnrthet 
Qonfideraiion :  for  oaleia  il  can  be  (hewn  tlfint  the  under- 
writers' riik  is  .varied  bjr  taking  out  part  of  a- cargo  in  dia 
courfe  of  the  voyage,  as  at  prefent  advifed,  I  do  not  under 
ftand  bow  it'can  avoid  the*  poiie7« 


•  Lb  Blahc  J.  .  I  am  of  the  fame  opiilidn.  Tt^o  cafiei 
lia^e  been  relied  on  to  Ihew  that  the  meie  f^  of  taking 
fut  and  felling  part  of  the  cargo,  or- 1)^- taking  in  othei 
gooda  in  the  courfe  of  the  voyage,  will  avbidthe  policy :  but 
^feweve  decifions  at  nififrius> which  were  never  brought 
before,  the  Court,. and  might  have  turned  on  the  particu^. 
,|ar  ^iroumftancea  of  tKoAf.  cafes.  But  no^  the  queftion  ia 
fiurly.wfed  and brsught^ ^efove  theCourtjwe  mullder 
<94e  it  .according  to.  the  principle  by  .wbich  marine  po* 
licies  of  infttri}oce^.afle  |;ofemed  in  reipej^, of  implied 
<;onditions*  Iti8iaid,,^t  becaufe^libeity  ta^fometimos 
exprepily  referved; forir  (hip  to  tqu^.iftajfod  tiade.ta 
the.cpttxfe  of  the  Tqyage,  it  is  implicfUy  excluded  ia  every, 
poUcy  In  which  it  ia  nof  fo^fervedt.  hut  the  reafom  of  the 
expreii  refervation  Uig  fffder  to  juftify  the  defaj  in  trading^ 
the  (laying  at  a  place  for  th^  very  'pur^fet)f  ti^iding  there :. 
but  if  a  (hip  touch  at  a  ^xt  which  is.allo.wedtand  (tay  thero. 
for  any  reafoi:\  which*  is  aUowable  within,  tbeiotent  and 
meaning  of  the|)olicy,.aiid  no  additiprial-riik/^  the  underr 
yriters  be  incurrecl.  b|r  her  irsdiog  .th^re.  during  her, 
fkay  for  an.  allowed  orluftifi^aSlc  caufe,  t  can^fee  noreafon 
why  fttch  a  trading  (hould  in  itfelf  avoid  tt>^,  policy,  it 
is  (aid  however,  that  tlie  giving  liberty  to  trade  at  all  wilT 
be  a  temptatii^n  to  th^^mafter  to^ds^riate  from  and  to  de« 
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*lay  the  vojagc  with  that  Tiew^  and  that  It  will  be  diffitidt        sSoS. 
for  the  onderwriters  todetedl  it:  but  that  muft  neceflarily 
he  a  queftion  for  the  jury  to  decide,  as  an  other  cafes  of 
fraud,  whether  the  demtion  or  delay  arofe  from  aeceficy  ^ 
.or  from  the  trading  §  and  wherever  the  cafe  was  doubtfiil  • 
.npon  the  evidence^  .it  would  generally  turn  the  verdift 
againft  the  aflqred  who  w0uld  have  to  accomit  £ot  the 
delay  or  deviation*    But  where  it  ,is  found  that  no  deUf 
Iras  occafioaed  by  the  trading,  I  fee  no  reafon  why  we 
ihoald  imply  a .  condition  which  the  parties  tbemfelves 
have  not  madci  in  order  to  avoid  the  policy  as  for  abreac)i 
^f  it.  Neither  do  I  think  it  would  be  generally  convenient 
toincreafe  the  number  of  fmall  circumftances  unconneftf> 
ed  with  the  occafion  of  the  lofs  which  will  relieve  the  un- 
derwriters  from  their  engagement  to  indemnify  the  afliired^ 
by  the  introdu&ion  of  new  implied  conditions  which  thf 
parties  do  not  ezprefs  in  the  poiic  j« 

Rule  difcharged. 


The  King  againfi  The  Inhabitants  of  the  Townfiiip  m^/Ja^, 
of  St.  B££s  Quarter j  in  the  Parlfh  of  St.Bses. 

inpW  O  Juffices  by  an  order  remored  Sarab  Tidymm  Piymait  by  ont 

widow,  and  her  four  children  by  name»  ffom  the  to  a  church 
paiffh  of  Egrem<mt  to  the  townfliip  of  St.  But^  both  in  K*«?iytlnd 
fto  colinty  of  CunAirUmi  \  which  order  was  confirmed  "^l!!^  ^^^ 

*  pinfAioners  K  * 

by  die  Seffions  on  appeal,  fttbje£l  to  the  opinion  of  the  '^^^  ^*'^  "^' 

'  .  rr  rf  r  verthclcfs  gain 

Conrt  00  the  folio  wing  cafe  s       • «  himafctue- 

•  The  pauper  iSoftfi^  a6  years  ago,^  maitied  JftSu  9^dy^  notiefsa^^/^ 
MRS  who  wa« Yielded  *t  Su  Bni^  and  wtat  frM^'theftce'  ^^^^^^f 
tOfefide  ^'th  him  in  EgnnAni\  and  fliey  occupied  a^'^^^^^^^^lf 

'     whicMs alithat  it  re^aM  by  the  ftat.  3  JSK  3.  t,  it./.  6. 

'   '  P  a  ^  houfe 
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r8d8.       lioufe  there  till  hu  deathi  two  ^tmrs  ago.    A  jekr  nftcr 

'  they  occupied  the  hoofe^  %  Pot^&niy,  tf  •fhuTchwaiden  of 

tf^^        Egnmont^  called  at  die  hOufe  for  an  aikfhieiit,  (genetaily 

The  in^^itantt  .^ij|haHhi|h^  p^yift  a  mupUjkfiy  bttt  i^hich  the  pauper farjR 

St.  Bus.    i«h4«fftoOd  to  be  z  church  ftfs^)  mmI  told  her  that  her  hu& 

liaiid^aiFaerafleflbd ;  and  (he  paid  u.  2i*  as  the  fum  afleffe^. 

'Rfftrih^years  ago  D.  iaunierfoffy  another  cfauxchirardea 

orakd:^paridi,  alfo  called  at  the^  faoufe  for  an  afltflment, 

'tfHd^d'the  pauper  that  her  hafband  was  afiefledy  and 

file  paid  him  is.  .  A  fiihilar  ddiiand  for  ^  aCdflimenl 

"W&S  alfomade  in  i79i>  bj  two  churchwardSem ;  aiidthc 

"paupd^agab  paid  i/.|  which  latter  zSkSttieoi  was  in  thih 

form:  -  :..-.: 

»  •  * 

«    1791; 

<^' An  afieflln^nt  upon  the  houiTeholders  In  the  piriflid 

^gr^mont  at  r^p  peir  couple  (br  the  otxiaments  and  repairs 

of  the  parifh  church."  ■'  '  '  '  '  >. 

,«  ^     "H,  yjmYidyman         •         •         .         010 

<<  We  whofe  names  are  hereunto  fubfcribed  (being  of 

the  church  veftry)  do  allow  of  this  as  a  regular  afleflt 

ment  \  aa.witQei3  our  hand8».tbe  ^Zth  of  March  \  ^$lJt\ 

(Sig9^d  by  the.ipinifter  and  8  other  berfons^  including 

the  two  churchwardens.) 

t  rtTAellsdncaotlga  other  hoti^Cfih^efa  of  Ihejpffilkt 

befid^s^^^  7»|/;tf?iia«:»vf!ete  inftltt)iQ4.'fn;  ^he, BfleffiBsenty 

%ff4!lb€l  ?^  oppoiitc  his,  same  depqtq4  tlMtius^9i;Q«PQ9a 

<  iHKMmOjPiii^-*  Uappjtared  from  the  ^bHTohwardeoK*: 

>$^P%tf*of  ^b^  7^^^  entered .io  the. y#((iy  Lfoofcj  ffistr  tht. 

fums  received  under  that  afle^gi^^ti^iircferi^^papt  laid.OStt 

:  Q^jfeirep^i».a9A^n»««ci«i  of  ^  (^rfii|.and  jthcieft 

;  i».B5»jn»«fi»'Pf  .M«b^.dttrta.*l»  HMOKng.  OKecfceeai 

•  ^Q^s^tAfgflmef^t  S9^be|^£  fufficie^  jKiqt^Qt  was  m^de- 

in  the  fame  year,  in  sud  p^  it^  upon  the  landholders  of 

13  1'  the 


3.' 


St.  Bs«i« 
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the  parlQi,  who  were  never  afleflSid  but  when  the  ^fieff*       i9b8w 
ment  upon  the  houfeholders  pro?ed  infuiEcient.    And  it         - 
was  frequently  the  practice  for  the  feleA  veftry  of  the         agmnft 
pariQi  to  make  out  thefe  a&flments  in  the  form  of  a  lift  "of  * 

of  the  names  of  the  inhabitants  liable^  to  pay ;  charging 
the  married  houfeholders  at  i/.  each ;  and  widowers  and 
widows^  houfeholders,  at  6d.  each;  which  sfleflments 
were  aferwards  fubmitted  to  and  approved  by  the  general 
pariOi  veftry.  The  Seffions  adjudged,  that  the  pauper's 
hufband  had  not  gained  a  fettlement  in  Egremont  by  the 
above  ratings  and  paytnents. 

Toppings  in  fupport  of  the  order  of  SefTionsy  contefided 
that  the  rate  was  clearly  bad  on  the  face  of  it.  It  was 
made  upon  the  houfeholders  only,  and  not  upon  the  pa» 
r'l/bioners  at  large :  and  therefore  no  fettlement  could  be 
gained  by  being  alTefied  to  and  paying  it.  He  admitted 
that  a  mere  irregularity  in  the  manner  of  rating  would 
not  preclude  one  from  gaining  a  fettlement  who  paid 
under  it;  as  in  &U  Giles ^  Cri^egate,  and  5/.  Marji  New-' 
ietgton  (a) :  but  he  urged  that  this  was  no  rate  at.al},^  but 
a  mere  nullity ;  in  which  cafe^  according  to  Repe  v.  Edg» 
iaftm  [b)^  no  fettlement  could  be  gained  by  payjooent 
of  it. 

Lord  Eljlbnborodgh  C.  J.  The  fettlement^ls  gifeii 
by  the  ftat.  3/^3.  {c)  to  any  perfon  inhabiting  any  town 
or  parifli,  who  fliail  be  chained  and  pay  his  fliare  to«-. 
wards  the  public  taxes  or  levies  of  the  town  or  parifh. 
Now  if  a  public  tax  be  laid  too  narrowly,  is  it  lefs  a 
public  tax  on  tLat  account  ?    This  was  a  tax^  and  it  was 

(«)  19  Vtn.  Ahr.  3X6.  and  i  Sejf.  Caf.  tx.  (i)  6  Term  Rep.  540. 

(rj  C.  II.  /.  6.' 

^    P  3  puhlic^ 


St^Bibi. 
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1-^)8         ftihlKf  and  it  was  charged  and  paid  within  the   pariih 
^\"         What  clfe  is  required  to  meet  the  aft  of  parliament  ?* 

The  Kino       ^  *. 

aiaiMji        Snppofe  a  particular  chapeir  j  within  the  pariih  had  beea 

The  Inliabitantf  •       i  •       t  • 

^  omitted  m  the  rate,  it  would  not  ha?e  been  left  a  public 

tax  on  the  reft  of  th&pari(h. 

Lb  Blinc  J.  The  objedion,  pnflied  a  little  furtherj 
would  go  to  invalidate  every  (ettlement  under  a  ratp 
wherein  one  perfon  was  impfoperlj  omitted. 

*  Per  Curiam,  Order  of  SeiGons  quallied. 

« 

Pari  and  £fV//fJ^/ir  were  to  have  argued  againft  the 
order. 


xruk^.        The  Emo  azainfi  The  Inhabitants  of  Norton^ 

JUXTA  KeMPSET. 

A  aefmerfiom  rnpWX)  juftices  by  an  orcier  removed  Sepkia  the  wife  of 
riat  rervicecaa.  SdwardLea,  a  marine^  and  their  infant  child  William^. 
ttement  under  ftom  the  hamlet  of  OverJUy  to  the  parifli  of  Norton,  both 
Ik^fwuyeu'  in  the  county  of  Worce/ler.  The  Srffions,  on  appeal^ 
iiKiit*nw  com-'  coJ^fi^"*^  ^^  order,  fubjeft  to  the  opinion  of  this  Court 
t^'bth^lll^   on  the  following  cafe. 

vriciun  ttw  ftar.  Eiwmrd  Lea,  being  legally  fettled  at  iiorton,  was  duly 
c.  ix./.7«  enlifted  as  a  private  into  his  majefty's  marine  forces, 

from  which  he  deferted,  and  then  hired  himfelf  for  a  year 
to  Mr.  Shayle  of  Overjlej^  and  ferved  a  year  under  that 
hiring.  After  the  determination  of  this  fervice  he  was 
taken  up  for  defertioo,  tried  by  a  court  martial,  and  con- 
li^ed  of  the  fame.  The  queftion  for  the  opinion  of  the 
Court  waS|  whether  he  gained  a  fettlement  in  (hterjlej 

(which 
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(which  nuuntains  its  own  poor)  by  virtue  of  fuch  hiring 
and  feirice* 


Reader  and  B.  M^ice^  in  fuppon  of  the  order  of  Se&  of 


fions,  contended  that  a  fpldier  who  had  deferted  from  the 
king's  feiyice  was  not  fui  joria,  and  could  not  within  the 
words  and  meaning  of  the'ftat.  ^W.isf  M.  r.  i  x.  yi  7. 
be  lawfully  hired.  He  could  not  contra^  the  relation  of 
fervant  to  any  other  mafteti  the  doties  of  which  were 
inconfifteat  witli  (hofe  which  he  owed  to  the  king.  Upon 
the  fame  principle  it  has  been  determined  in  fe?eral 
cafes  (0)  that  an  appientice^  obt  being  fui  juris^  cannot 
contra£l  himfelf  as  a  fenrant  to  a  third  perfon,  nor  gain 
a  fettlemeot  under  ^  hiring  and.fervice.  The  cafe  of  the 
foldier  is  e?en  fironger  than  that  of  an  apprentice ;  for 
the  former  is  guilty  of  k  crime  by  deferting  the  king's 
ferr ice  j  whereas  the  latter  is  only  liable  ciriliter :  and 
the  policy  of  the  law  is  much  ftronger  againit  the  power 
to  coQtra&  a  fecond  engagement  for  ferrice  in  the  one 
cafe  than  in  the  other. 

I 

Reynolds  and  JBiivi^  contra,  endeavoured  to  dUlrngtulh 
this  from  the  cafe  of  an  apprentice,  which,  they  (aid» 
turned  altogether  upon  the  reftridive  force  of  the  indent 
ture,  and  could  not  therefore  apply  to  any  cafe  of  a  pre* 
vions  engagement  by  parol  to  ferve  another.  In  the  cafe 
of  a  general  hiring,  if  the  feryai^t  depart  before  the  fti-> 
pulated  time  of  fenrice,  the  only  remedy  by  the  matter  is. 
by  an  a£lion  on  the  contra^  \  but  it  never  was  difputed 

{t)  MmUM^tm  Y.   Sbf^99  Btcbampf  %  Ctnfi**  M»tt^  570.    %  Ldk  ttay, 
tl%%%  and  I  Sira»  581.    Rm  v.  Ai^ef^  Burr^  &  C.  441.    Her  Y.  Ecdtfki  \ 
BUrhwt  ih.  561.    Rw  v.  Hsrhertm^  i  7trm  Rep,  139.  and  %  C»nft*t  Btt^ 
576.    Rtx  V.  Smidfirdf  I  Term  R^.  ftSl.    Rr*  v.  BinJru^bem,  6  Term 

P4  but 


N#BTaa. 


KOATOtf* 
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.  1 8e8.    .  ^ttt  tJ^zt  if  the  fenrant  ubmedittelj  mfit^r  ma^  a.fie#  con* 
.  tra£k  of  hiring  for  a  year,  and  fenred  under  it|  he  ^diild 

The  |CiirO 

K^'"if        eain  a  fettlement :  and  the  firft  mafter  could  not  main- 
Tbclnbabitanti  ^  -      ■ 

of  ^  tain  an  aAion  againft  the  fecood  fer«4h^  wages  of  work 
and'  labour  of  the  fenrant.  But  it  is  otberwife  in  the  cafe 
of  an  apprentice,  for  the  recompenc^for  wthofe  work  arid 
labour  as  a  ferrant  the  original  qiafter;and  not  the  appten« 
tice  himfelf,  may  maintain  an  adiion  againft  the  fecond 
mafter  after  notice.  It  H  true  that  the  king  liiight  have 
interfered,  and  defeated  the  fenrice^  to  the  Aiaftcr  by 
taking  the  pauper  away;  but  the  ^)»ntrad  would  ftill 
have  been  binding  on  both  the^  paitifa'to  it }  and  as  on 
the  one  hand,  tf  the  fervice  were  thiii  interrupted ^  the 
mafter  would  have  had  a  remedy  for  the  breach  of  con- 
tnd  againft  the  fervant ;  To  on  the  <fthtt  hand,  wh^re  the 
ferriee  was  in  hSt  performed,  the  ferrarft  has  his  remedy 
u^n  the  contra&  for  the  ftipulated  wagel.  The  ^ord 
laftfM,  in  the  ftatute  of  King  WilKam^  means  a  contraft 
of  hiring  and  fcrvice  lawful  in  the  tergis  of  it,  and  not 
within  the  exceptions  of  any  of  the  ftatutes  relating  to 
fenrants.  It  has  been  held  in  Rek  v.  Wefterleigh  (a),  and 
Rex  T.  Winche9mb{b)^  that  a  mtliHaman  might  gain  a 
fettlement  by  hiring  arid  fenrice,  though  he  were  abfent 
part  of  the  time  on  duty ;  the  term  of  his  abfeiice  having 
been  ftipulated'  for  by  him :  and  yet  the  fame  objefiion 
would  have  applied  to  him,  that  he  was  not  fni  juris ; 
for  he  might  have  been  called  out  on  duty  the  iivhole 
time. 

» 
Lord  Ellenboeouch  C.  J.    That  was  the  cafe  of  a 

lawful  contra£l  with  a  juft  exception.    The  public  had  a 

(tf)  Bmtr.  5.  C  751*  (^)  Dmgi*  391. 

claim 
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cUkn  upon  the  mi|iituinan*s  fervice  for  a  certain  time  ;        1808* 
md  rubiedl  to  that  claim  he  might  lawfully  contra^  to        - 
fervc  his  mafter.    If  this  cafe  were  perfealy  res  Integra,         Mgahfi 
there  might  have  been  great  doubt  whether  the  word  of 

Uwjiil/f  in  the  ftatutc  of  Kln^  JTil/iam  were  not  to  be  N**»^<>»- 
narrowed  in  its  conftruflion  to  a  contrail  in  tie  terms  of 
it  iawful :  and  if  the  contraft  wete  lawfiil  in  its  form,  it 
might  have  afforded  an  argument  whether  the  party  ferv« 
ini  under  it  could  be  difabled  from  gaining  a  fettlement 
under  it,  by  reafon  of  his  havitig  before  contra£led  an  en- 
gagement with  another  perfon  inconGftent  with  it.  But 
a  variety  of  cafes  have  occurred  which  have  decided  the 
queilion  in  the  cafe  of  an  apprentice  :  and  this,  net  on, 
the  ground  of  its  being  an  excepted  cafe,  or  as  (landing 
upon  any  occult  efficacy  in  the  indenture  of  apprentice- 
fliip ;  but  upon  the  broad  principle  chat  one,  who  has 
contrafked'a  relation  which  difables  him  from  ferving  any 
other  without  the  conferit  of  his  firft  mafter,  is  not  fui 
juris,  and  cannot  lawfully  bind  himfeif  to  ferve  fuch  fe- 
cond  mafter,  fo  as  to  gain  a  fettlement  by  ferving  foj  a 
year  under  fuch  fecond  contract.  In  reafon  and  principle 
it  cannot  make  any  difference  whether  he  be  originally 
bound  by  a  contra£l  of  apprenticpfliip,  or  by  any  other 
contra£l  equally  obligatory  upon  him,  which  difables  him 
from  binding  himfeif  to  ferve  a  fecond  mafter.  The  ob« 
jt£lion  Is,  that  he  cannot  give  the  mafter  a  control  over 
his  fervice  for  the  whole  period  which  the  mafter  ftipu- 
lates  for  and  has  a  right  to  require  by  the  contra^.  The 
king's  officers  might  at  any  time  have  reclaimed  him,  and 
taken  him  out  of  the  fervice  in  which  he  was  engaged  ) 
he  cannot  therefore  be  laid  to  have  been  lawfully  hired 
into  it.  The  remedy  which  the  mafter  might  in  that  cafe 
have  had  againft  him  is  another  queftvon  :  and. the  very 

want 
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1808^        want  of  power  to  bind  himfelf,  as  he  aflbmed,  with- 

"  .     out  authority,  to  do,  niight  have  founded  a  caufe  of 

sgainfi'        zCtion  againft  him  by  the   maftcr^    But  a  foldier  b 
The  Inhabitants  ^^  ^^^^  ^  ^^^  ^^^^^  ^  ^  fcrvice  of  the  Kng,  as 

No^Toif.      ^^  apprentice  is  to  that  of  -  his  mafter:    and  aodiing 
is  to  be  inferred  from  the  meafured  langvage  of  tihe 
Court  in  the  cafe  of  an  apprentice,  in  not  layhig  down  die 
1  principle  broader  than  the  matter  in  judgment  required  r 

bat  nothing  waa  faid  by  the  Court  m  any  of  the  cafes 
inrimating  an  opinion  that  the  rule  there  hid  down  was 
'/  confined  to  the  fingle  cafe  of  an  apprentice;  and  there* 
fore  we  muft  look  to  the  reafon  and  principle  of  thofe 
deciCons  when  we  are  called  upon  to  apply  the  rule  to 
Cmilar  cafes* 

Qrosb  J.  The  words  of  the  ftatute  have  been  con-i 
Gdered,  and  a  conftraQion  put  upon  ihem  in  the  inftaace 
of  an  apprentice  %  and  I  cannot  diAinguUh.  this  cafe  ii( 
principle  from  that*  * 

Lat^tr^ncb  J.  Thp  decifipm  refened  to  have  co»i 
eluded  the  prefect  queftion,  if  they  were  not  made  upon 
any  ground  peculiar  to  the  cafe  of  an  apprentice :  but,  asi 
I  underftand  them,  they  proceeded  upon  the  ground  that  • 
an  apprentice  was  not  fui  juris,  and  could  not  therefore, 
fubje£l  himfelf  to  the  control  of  a  fecond  mafter  for  a 
v^hole  year  under  a  contraft  of  hiring.  And  that  prin* 
ciple  ^ill  equaUy  govern  the  prefent  cafe. 

Lb  Blanc  J.    The  prior  cafes  have  decided  this. 

»  * 

The  principle  of  them  is,  that  if  the  party  cannot  make 
fuch  a  contrafi  for  his  fervice,  of  which  the  ihafter  may 
avail  himfelf  for  the  whole  year  according  to  the  contra&t 
xk)  fettlemextt  can  be  gained  under  it* 

f  Orders  confirmed* 


n  TUB  Fo&ty^BXGBTH  Teae  of  GEORGE  HI.  an 

*        • 

i8o8. 
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MARKET. 

70HN  SDJTARD  K'lNG^  a  pauper^  and  his  wife  Apoorboyftnt 
oat  9f  the  iMuflB 
were  remored  by  im  order  of  two  juftices  from-  of  inMkry  at 

Swii  Lopbam  in  Nnfilk  to  S^ov/mnrht  in  Syffolk.  The  ^^!T^^^ 
Seffions,  on  appealt  confiroied  ^e  order,  fubjeft  to  the  ^^J^^tiZ 
opimon  of  this  Court  on  the  following  cafes  XlSJSS?' 

y.  E.  Xhtg,  the  pauper^  being  fettled  by  birth  in  $Mv  ^{J^^IJ^**^ 
9Mrkeif  was  in  the  year  1801  a  poor  boy,  at  the  age  of  by  whom  the 

,        boy  was  lold 

fofuteen^  in  the  honfe  of  indaftry  for  the  poor  of  the  in-  thtt  be  wai  c6 
corporated  hundred  of  Siavf^    In  thia  hundaed  the  di-  y^^TndOioukl 
lectors  and  ading  guardians  of  the  faid  houfe  arc  em-  ^c^'^to  wSch 
powered  by  the  a£l  incorporating  the  hundred  to  appi«n«  ^^^|f^ 
tice  poor  children  for  fetren  years.    It  does  not  appear  cmctiving  him* 

^  *  ^^         f«lf  obUsed  to 

that  they  ever  exercifed  this  power :  but  inftead  of  bind-  accept  tbt  fer- 
die  ehildren  apprentices  when  of  fufficient  age^  they  no  agreement 


were  fent  out  of  the  houfe  to  their  refpeflire  pariflies  \  ^Zwa^[^tt» 
and  the  parilh  officers  allotted  them  during  three  years  to  |g^  \^^^ 
pas^ular  parilhioners,  either  to  retain  thsm  in  dieir  own,  ^!!^li!2  ^*' 
or  to  prov^  them  with  other  fervioes.   Some  time  before  <be  fubjea  $ 

doee  not  gain  a 

Mkhoilmas  1801  die  pauper  J*  M*  King  was  lent  by  the  ftttiemeat  by 
dlreAors  and  a£ling  guardians  of  the  houfe  to  Mr.  Rtj-'  this  fuppofed 
ntidi  of  St^wmariit,  to  whom  he  had  been  previoully  ^^^J?{^n^^ 
allotted  by  the  officers  of  that  parifli.    Mr.  Reyn^ds^  not  *^^^JJ^ 
having  employment  for  the  pauper,  told  him  that  he  beconOderedby 

thaothef  partieiy 

(Mr.  Reynolds)  had  procured  a  fervice  for  htm  with  Mr«.  as  a  free  agent; 
y»  Fox  of  Coddinham.    The  pauper  made  no  objection  to  can  contna»  or 
^0,  conceifing  that  he  had  no  di(bretion  on  the  fubjed.  ni2e  by  otbert. 
On  the  day  after  Micboilmas  the  pauper  went  to  Mr« 
^i»vi  who  received  him^  and  told  him  that  he  would  give 
/  him 
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1808.        him  cloathsy  and  that  he  was  to  day  vnth  him  a  year, 

•"""^       Nothin?  further  pafled  between  the  pauper  and  Mr. 

tigmn/t     •  Ktf^di,  OX  mr^F99^  refpeaing  w«ges»  or  the  nature  or 

of  duration  of  the  fervice.  .  The  pauper  continued  in  Mr. 

Stowhaikit.  p^g  fgj^jg^  3j  ^  farming  fcmnt  till  the  following  AK. 

chadmas\  receiving  his  cloathsand  maintesanoei  and 

now  and  then  a  little  pocket  money.    On  the  25tfa  of 

Sipiemhir  r8c2  the  pauper  was  fent  for  by  Mt^&itkter  of 

....       Siotimarkity  to  whom  he  had  been  allotted  (fai  the  fame 

Itaanner  as  he  had  been  ia  the  former  year  to  Mr.  H^ 

nMs)  for  the  following  ysar;    On  th^  enfi^ng  Michael^ 

mas  day  the  pauper  went  to  Mr.  Siut(er^  who  gave  htm  a 

holiday  on  that  and  the  following  day ;  and  having  no 

cccafion  for  his  fervice,  Mr.  Sttftter  told  the  pauper  that 

he  had  piocured  him  a  fervice  with  a  relation,  Mr.  Frofi^ 

of  Brent  Elrigh.    The  ptiuper  went  to  Mr.  Profit  without 

making  any  application  to  the  direAors  and  afling  guar* 

.    dians,  or  to  the  parifli  officers,  and  continued  wkh  Mr. 

,Fro/l  tiil  Michaelmas  1803,  in  the  fame  fituatioa  as  he 

had  done  before  with  Mr.  Fok.    The  pauper  himfelf 

made  no  agreement  with  Mn  Ax,  or  with  Mr.  Frofi^  re« 

ipe&ing  wages,  or  the  nature  and  duration  of  his  fervice 

with  diem }  nor  was  he  confulted  on  the  fufaje^l  either 

by  Mr.  Reynoldsy  or  by  Mr.  Shditr^  to  whom  he  had  becQ 

previottily  allotted }  but  (coaceived  hiipfelf  obliged  to  ac« 

cept  tbefe.ferviceS)  as  being  under  the  control  and  jurif« 

dtdion  of  the  houfe  of  ioduftry  and  of  the  paritfi  officera 

of  Stowmarieti  where  the  4ircaors  'and  a£Uog  guardians 

•  had' firft  fent  him. 

,■■.'.-.■•  .  ... 

Wilfon  vtiA  HulUf^  in  fupport  of  the  ordors,.  iofiflied 
that  there  was  no  contraft  of  hiring  at  all,  arid  of 
tourfc  the  pauper  could  gain  nofettlemenc  by  his  fer* 

vici 
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Yifff  wifbcSiherof  ihe  maftcra.ti^r^omjiei^s,  in  the        1808. 
hingtta§e.<9f  thclc^b^.elUtied^    And  the  Court  called        ■ 
Ofixbe  ^wkl  for  tbfi  gy^llaiUi^fii  to  proceed.  ,^^^ 

The  InhtbitKnti 

I  —      ■  '^  of 

'N^lait  aod  Freret^o^nuK  C^ntendU  diat  tiMOgh  the  ^owMAistf* 
boy  hinnlclf  bad  tt^^^jho  .C0alr«&  with  eithsr  of  the 
m&fters  wlxm  be  ije^i^ds  ^  ibift  b j  hh  knkt  he  ;maft 
)>el|il)iW!l»bwe  fiGftded  fo  tbe:.tertt8  made  oahis  behalf 
kj  die  gwrdtfliie  df  ii^^^oer^'or  Aofe^  who  ftobd  in  tbeir 
jfhte^.wcd  dievoioflfe  «ta:haH  r«dopC6d  th^  eontraA  of 
Ufing  lAade  by  tbem  ol:i;lftft:bcbsdf;>  €i^Ch^  eafe  of  Tk 
JBkig^^^liJSiAk^hall  Infirm{a).  the7:»ctation  of  mafter 
mAikinm  did  mx  iiAfift  .at  all,  tet  4ht  TMper  wA 
^^Ifd^Hii^  Mtt  byjkhec^ii^  offipertficbfe^  sttd  bda#d: 
bfHi  ;|iei^  rh^  wa»  (fxprd&tf  iitken .  by  Itbe .  mafter  to  ferve 
bm^^.-f^'ftnwiU.iVaiidMlie  i^aUper/afleAfd^torthis  by  per^ 
Aming'';  d^  iftrfkb  ind  rec^'irig;^  l)b  ^oathing^  zfA 
ilaiiieinByci  Sfin^vtkcrpuiper^t  Altiipprehehfioii^  of  the 
^^nGt^fiUscofitei&iinfi^oftdi  beei^  delMained  not  tft 
heteAtanAW  .\■•.•^-/ 

Lord  iSLLENBDiiovdH  V&*  J.  Alt  Um  paVtHes  feem-  t<K 
haireia&cid  uodefaabe^iedltbak  the  befy'^'wat  &'  j^irifli'ft^^ 
«rho!;iBiiiglitVb0^^&ani|«^^c».flK>m  one  KX«ndUitr  ^d  J^ 
ptfcli;0(  at  ikeypkriiMh  BuCtho*  «ra^  ui  ajgreemdnif 
Vgrihiofttdleither  ofik  fifrvlcta  iti  whiph  het  Wted^engoge^^ 
be  lUbmitttd  lb  diens  iibcaiiftiiia.th(>ughrjiliflf6lf  obKg^iff 
taldp;«baftv&a  th;^  Ud: h^v  '  If  lA^e  Vet^  ift  hc^d  fllS» 
4l^^ltqigwoc|t!#ttdeil8Ai>  we'fhould  ^(lf&ldi(h  viteMfi 
bmAiioC  ftfirioobeicr  %^  lAHoMenu  /f  fie*  <)s»(r-  gave  tfefd 
dire£tora  of  the  houfe  of  induftry  ascertain  power  to  ap« 
|M*k&^tta\lA&r4diiUtcn;-^and  itifftlUd 

***  power 
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i'8o8f       power  io  »  proper  maimer  as  the  a  A  dtred|^  they 

'  •  '   '        aflame  to  themfelfes  a  power  to  hand  thefe   cfail- 

agaififi       dren  over  to  the  offieen  of  their  refpedife  parilhea  i  who 
ThtinM>iaDtt  ^^^  j^^^j  ^^^  ^^^  ^  others }  aod  fo  they  are  ihifted 

Stowmarxst.  f^Qi  ^^  ^  aodther.    And  now  bicaufe  the  boy  has 

done  the  work  which  he  was  made  to  do»  and  cat  the 
meat  and  worn  the  elodMs  which  were.pcoidded  for  him» 
it  is  argued  that  he  has  adopted  fo  many  cootitas  of 
hiring  to  wUeh  he  wu  no  pilrty^  and  which  were  made 
Without  any  tooSderation  of  his  wUi  and  confent.  But 
ihc  adoption  of  i  conttaA  moft  be  die  ad  of  a  firet 
a^nt :  and  at  H^hat  period  of  time .  b  he  fboad  by  dm 
cafe  to  have  eonfented  or  eontra&ed  acmll}  Ob  theoon* 
jtrary  it  is  ftated  diat  when  loU  by  RtjnMi  diat  lie  imk 
procured  .a  fenrioe  for  Um  widi  Fm^  th«  pattpar  made 
no  oljeaien  td  go^^wiMmiy  #Aif  Jr  bad  m  SptnAm  M 
ibi/uhjia.  And  again  it  is  ftated  diat  Or /Mq^  maA 
m  ugrmami  nviti  Fox  s^  Frofty  ff/^iOkg  «MfRr»  ^  th$ 
fu^itm  tmd imr$ti9k  of  Ik  firiiit  wUttimt  Mimk»ii 
t$nfidted  m  iJnfuljtS  iy  Mir  ^  tii  perfins  U  wim  hi  iid 
tan  allitti^t  but  anJUeni  hm^ilf  Mgjd  U  aeetpi  tbtfi 
firviuff  MS  king  iuidit  iii  9MfJ  of  ^^htn.  Then  can  a 
perfon  who  is  confidered  as  a  fla^Ot  and  eoncei?es  him* 
(elf.  to  be  fttch*  be  confidered  as  hanng  Mig^the  nOaof 
his  maftem  ?  It  H  agatnft  conubon  fimfe  lb  to  conftrw 
his  inrolotttary  acqmefcenee.  In  the  cafies  alluded  tOg 
Iprhere  the  paupet^s  mifapprehenfios  of  the  contmA  of. 
|dring  has  been  held  not  to  vary  the  legal  c£fie&  of  itt  tho 
pauper  meant  to  exercife  a  cMtfafikiBgfowert  though  hr 
nuftook  the  l^gal  efieft  of  the  oontraft  whidilm  had 


The  other  Jodg^  aflented ;  and  LeMbm  J.  addcdl 
^t  he  hoped  the  confequence  of  diis  dedfioa  would  put 
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»  did  to  the  impropeif  pn£Uce  which  the  directors  of        I'SoS. 

the  hottfe  of  indttSry  had  adopted  in  fending  the  children 

out  of  the  houle  to  the  refpedive  parifli  officers  to  place        ^^inft 

•    rt      •     r  •■.<.«.•  .  The  Inhabitants 

•at»  inftead  of  pro?iding  for  them  in  the*  manner  pointed  of 

oot  by  the  aa*  ^        STowMA.»t. 

Orders  confirmed. 


Eliza&sth  Hork,  Executrix  of  John  Hork»  ^'^^>  ^ 
agfdrifl  Baker  and  Another,  Allignees  of  Wm. 
tioRN  and  Rd.  Jackson^  Bankrupts. 

« 

n^HIS  was'  an  aAion  to  tecorer  in  damages  the  value  ^-^  ^.,an(i  c.j 

X       e^  %^      •  n       ••««  '•  partners  and 

of  tie  intereft  whidi  the  plaintiflF  claimed  in  certain  didiiiers,  occa;> 
aula,  yaUt  and  ttteHfils^  which  the  firft  count.of  the  de^  ^'fnIe7il"/» 

A.  and  another^ 
•odnMliicDnnnwi  In  Uie  trade  the  AinsyVats^aRdutendlsneceiraryibr  carry  mg  it  on»  the  pro- 

Ety  of  which  ftUltt  ate,  ailerWastU  Appeared  tobein  A,  On  the  diflbluti^n  of  the  partner. 
py  which  wa4  alofing  concern,  Tt  i^It  agreed  that  C.  and  one  J,  fliould  carry  on  the  bufinefa 
•p  the  premUea)  and  j^  j|^  betjreen  the  two  laft  and  A*  it  was  covei^nted  and  agreed, 
that  A  (hOHld  withdraw  «rani^  the  buliners*  and  permit  C.  and  J.  to  ufe,  occupy,  and  enjoy 
ifeedfAill hOQfe aa#pwianfe;i/ paying  the referved  rent,  &c.  aiid  the  teTeral  Aiils,  vats,  and 
iitenfiJt  etf  tTide  Tpeofiied  and  numbered  in  a  fchedule  annexed,  in  confid^ration  of  an  annuity 
toafe  pttd  liy  C  and  7.  to  A,  and  hit  mife  and  the  furvivoi^  j  with  liberty  for  C.  and  J,  on 
the  decraijpof  ^.  and  his  wife  to  purchafe  the  diflill-houfe  and  premifes  for  the  remainder  of 
AJ*%  tenn*  and  the  ftillt,  vata,  ftc  mentioned  in  the  fchedule :  and  C.  and  J.  covenanted 
CO  keep^the  Ailif,  vacs,  and  utenils  in  repair,  and  deliver  them  up  «t  the  time,  if  not  pur- 
thgTed:  and  there  wasaprovifo  for  re-entry  if  the  annuity  were  two  montlis  in  arrear. 
Under  tbii^  C.  and  ^.toolc  poiTefllon  of  the  premifes,  with  the  {lill5,  vats,. and  utenfils,  and 
Carried  on  the  bufinefa  as  before  ;  and  made  payments  of  the  annuity,  which  afterwards  fell 
ii^afrear  more  than  two  moiuhs )  but  A»\  >^idow  and  executrix  who  forvived  him  did  not 
enter,  bur  brought  an  adion  ^or  the  arrears,  which  was  (lopped  by  the  bankruptcy  of  C* 
SMft  J^  who  CMtiniied  in  poafcffi^ii  of  the  ftills;  vatr,  axid  utenfils  00  the  premifes. 

On  a  que(lion.  Whether  fuch  iliils,  vats,  and  utentils,  fo  continuing  in  poflcffion  of  C. 
aail  J.  abt  new  ^aitilert,  ind  ufed  by  them  in  their  trade  in  the  fame  manner  as  they  had 
been  by  the  former  partners,  of  whom  A.  the  owner  wm  one,  paOed  under  the  Aat.  11 7«r.  i. 
tkt^%yl  roie  1 1/  to  the  affignees  of  C.  and  J.,  as  being  in  the  poff<ffion,  trder,  and  dii/Kfi-iom 
ofthe.bankrupaat  the  time  of  ih^ir  bankruptcy  as  repuudownertf  and  nothing  appearing 
COthe  Woild  to  rebut  th£  prefbmptlon  of  tri^e  ownership  in  the  bankrupts  air iflng  out  of  their 
BoCeflion  and  reputed  owneiihip,  (of  which  reputed  owncrihip  the  jury  are  to  judge  from 
the  cjrciimfbnces  0  ^t\dj 

1.  Thai  the  Oijl|  which  ^ere  Hxed  to  the  freehold  did  not  pafs  to  the  aiHIignees  under  the 
words^w^xtfiM/(itff/f/i  in  theilatute. 

<  s»<  That  the  vats*  ftc.  which  were  oot  <b  fixed^  did  pK&torthe  afligneei,  as  being  left  by 
the  trneoymer  in  the  poiTefTioir,  order  ai>d  difpolitiqh  (^s  it  appeared  to  the  eye  of  the  world) 
oftfao  bankrupts,  tes  reputed  owdm.      <•     .       .  7 

.  3«  That  the  cafe  would  have  admitted  of  a  diffVrent  confideratlon  if  there  had  be?n  a  uf.ige 
in  the  ffade  for  the  ute irfirh  of  it  to  be  let  'dot  to  the  trader* }  as  that  might  have  rebutted  the 
mfymptioii  of  owocr/hjp  ariOng.  from  the  poifeOion  and  apparent  order  and  difpofition 
irthero.  *        - 

^.  daration 


/ 
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> 

iSoS.       daration  dated  tfaat  the  was  eatkl^d  to,  AibJeA  to  ibo 
ufe  thereof  hj  the  defendanu  dming  her  Ufe  ^  aad 


Baki«» 


Horn 

^/n»/        being'fo  entitled,  and  the  defendaiua  well  knowing  tbc 


fame,  they  wibogfullf  and  injmnotiflf  broke  and  de« 
ftrojed  part,  and  fold  and  difpofed  of  the  reft  The 
fecond  count  was  in  trover  for  the  fame  gooda:  to  which 
tht  defendants  pleaded  vnt  guilty  %  and  upon  the  trial 
before  Lord  ElUniorougb  C.  J.  at  the  Middlifepc  Sittings 
aftjer  the  lajl  ternii  a  TerdiQ  was  foiu^d  frr^U^  pja^ujf 
for  looo/.  fubjefl  to  the  following ^^fq,  ,  ,-^^^.,^ 

The  plaintiff  is  the  widow  and  xzecHtrix  of  her^  de- 
ceafed  hufbaod  John  Harris  who  before  and  at  the  time 
of  making  die  indenture  of  the  adih.of  ManrS  iSo^^ 
after  mentioned,  was  a  diftilkr  in  Sm/Hmforit'^    *Tbo  de* 
fendants  are  the  aflignces  of  tFm,  BM^mt  R.fa^pty 
who  fucceeded  Joh/i  Horn  in  the  buCnefs  of  a  ^iAWef^ 
and  canied  on  the  fame  until  they  beciHne  bankrii^i  a$ 
after  mentioned*    At  the  time  of  a(||king  the  faid  indent 
ture  John  Horn  held  the  principal  part-dUbe  meflittf;ei| 
buildings,  and  lands,  wKercon  bo  bad  canicd:«Qibi 
bufinefs  of  a  diftiller  iii  partoerBiip  Vfith  Rfitert  J^prnvJA 
JP^illiam  Horn^  and  whereon  there  had  been  'erc^£led  a 
re£lifying  diilill-houfe,  under  a  leafe  granted  to'hinj  an^ 
jR.  Jackfon^  (fince  dead,)  for  a  term  which  expi^od 
the  3Cth  of  Z)rr.  1 804 :  and  he  held  other  parts  of  dia 
premifes  under  another  leafe  granted  to  him  and  dw 
faid  Richard  Jaclfon^  fmce  deceafcd,  for  a  term  whicU 
expired  on  the  24th  of  Jum  1 805 :  and  he  and  the 
faid  Richard  Jaclfin,  now  deceafed,  had  before  held 
Other  parts  of  the  premifes  under  a  leafe  for  a  tenft  which 
expired  on  the  2$th  of  Dec*  1 799.    The  abovemeotioned 
partnerfhip,  which  was  a  loGng  concern,  expired  bofofe 
the  making  of  the  indenture  hereinafter  mentioned i  and 
William  Horn^  at  the  time  of  making  that  indetlture«  an4 

at 
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at  thedeath  of  John  Horny  was  and  now  is  indebted  to        1808. 
the  cftatc  of  John  Horn  in  500/.  in  rcfpcft  of  their  part- 
nerfliip.     By  indenture  dated  the  2oth  of  March  1801,         «?«"/ 

^  Baksr* 

between  john  Horn  of  the  one  part,  and  Wm.  Horn  and 
Rd.  Jacifon  (the  bankrupts)  of  the  other ;  after  reciting 
the  faid  feveral  leafes,  and  that  at  the  time  of  making  the 
laft  leafe,  the  faid  Rd.  Jachfon  (deceafed)  was  in  partncr- 
fliip  with  John  Horn  g  and  that  John  Horn  had  lately 
entered  into  partnerfliip  with  TFm.  and  Robert  Horn  for 
a  term  then  expired ;  and  that  fince  the  expiration  of 
the  laft-mentioned  leafe  the  premlfes  therein  comprifed 
had  been  ufed  and  occupied  by  John,  Robert,  and  Wm. 
Horn  as  yearly  tenants ;  and  that  the  partnerfhip  between 
John,  Robert,  and  Wm,  Horn  had  before  the  execution  of 
that  deed  been  diflblved  by  mutual  confent ;  and  that  it 
had  been  agreed  between  John  Horn  of  the  one  part,  and 
JFm.  Horn  and  Rd,  Jaci/on  of  the  other  part,  that  John 
Horn  (hould  withdraw  from  the  bufinefs  as  from  the  jft  ^ 

of  March  then  inilant,  in  favour  of  If^m.  Horn  and  Rd. 
Jaci/on,  and  permit  them  to  ufe,  occupy,  and  enjoy  the 
faid  diftili-houfe  and  other  the  premifes  mentioned  in  the 
indentures  of  leafe,  and  the  feveral  vats^Jlills,  and  utenfils 
of  trade  therein  or  thereon,  and  which  vats,  dills,  and  uten- 
fils were  fpecified  in  the  fir(t  fchedule  written  under  that 
indenture,  in  confideratton  of  an  annuity  of  5oo/.  to'  be 
paid  to  John  Horn,  bis  executors,  &c*  during  the  life  of 
himfelf  and  Elizabeth  his  wife  (the  now  plaintiff)  and  the 
life  of  the  furvivor,  fubje£k  to  terms  and  conditions  there- 
inafter etprefled  :  and  reciting  farther,  that  it  had  been 
agreed  that  the  debts  due  to  John,  Robert,  and  fTm* 
Horn,  as  late  copartners,  and  alfo  all  the  horfes,  carts, 
drays,  and  calks  of  the  late  cepartnerfhip  (except  the  vatSf 
Jills,  and  utenftU  mentioned  in  the  faid  firft  fchedule,)  ^ 
V0X.IX  Q^  fliould 
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k8o8.  fliould  be  ?alued,  and  purchafed  by  JTm.  Harn  and  RJ* 
H^TiT  Jachfon;  and  that  a  valuation  had  been  made  accotd- 
-j.fli«y^  ingly .  by  which  it  appeared  that  fuch  debts,  and  the 
Talue  of  fuch  horfes,  &c.  amounted  to  18x5/.;  for  pay- 
ment of  which  a  bond  had  been  given  by  Wm^  Horn  and 
Rd.  Jachfon  to  John  Horn  s  and  that  Wm  Horn  and  Rd. 
J(*^kfif*9  by  another  bond,  had  been  bound  to  John  Horn 
in  5000/.,  conditioned  for  payment  of  the  annuity  of 
6oo/.  per  annum  to  John  Horn  for  the  lives  of  himfelf 
and  his  wife,  (the  plaintiff,)  and  the  furvivor :  he.  John 
Horn,  In  purfuance  of  the  agreement,  and  in  confidera- 
tion  of  the  two  bonds  and  the  covenants  and  agreements 
after  contained  on  behalf  of  JF'm.  Horn  and  Rd,  Jack/on, 
for  himfelf,  his  heirs,  executors,  &c.  covenanted  and 
agreed  with  Ifm.  Horn  and  Rd.  Jach/on,  their  executors, 
adminiftrators,  and  aOigns,  that  they,  well  and  truly  pay-^ 
ing  the  rents  referved  by  the  fevcral  recited  leafes,  and 
performing  all  and  Jingular  the  covenants  and  agreements 
therein  contained  on  the  leflees'  and  afiignees*  parts,  and 
alfo  duly  dnd  regularly  paying  the /aid  annuity  to  fecured  as 
aforefaid,  Ihould  and  lawfully  might  peaceably  and  quietly 
have,  holdi  ufe^  occupy^  poJfefs%  and  enjoy  the/aid  mejptage, 
tenement,  didtU-houfe,  and  premifes  thereby  demifed  and 
mentioned  in  a  certain  deed-poll  indorfcd  on  the  faid  firft 
leafe,  and  alfo  the  faid  Jlills^  vats^  and  things ^fpecijied  in  the 
Jwft  fchedule^  during  the  lives  af  John  Horn  and  Elizabeth 
Horn,  or  the  furvirot,  ^xrithout  any  let,  fuit,  &c.  of  John 
Horn,  his  executors,  &c.  or  any  perfon  lawfully  claiming 
from  him,  &c.  ffm.  Horn  and  Rd.  Jackfon,  by  the  in- 
denture of  agreement,  covenanted  mJKay  the  rent  referved 
by  the  leafe«,  and  to  perform  the  covtsittnts.  There  waa 
alto  a  provifo  in  that  indenture,  that  in  cafe  the  annuity 
JLould  be  in  arrearfor  two  calendar  months^  John  Horn,  his 

eKecutorSf 
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•xecutors^lsfcm  might  re'inter  tbi  itftilUhoufi  and  pretnifes^        l8o8« 


HoRir 


and  the /ami  noitb  all  and  every  the  JltlU\  vats,  and  things 
puntioned  in  the  faid  fchedule  have  again,  re-poffefj,  and  enjoy  «gamfl 
as  in  his  former  eftate^  &c«  There  was  alfo  a  covenant^ 
that  upon  the  deceafe  of  the  furvivor  of  John  and  £//ztf- 
hitb  Horn,  Wm.  Horn  and  Rd*  Jachfon  (hould  be  at  liberty 
to  purchafe  the  diftiU-houfe  and  premifes  for  the  remain- 
der of  the  term  in  the  leafes,  and  the  ftillsi  vats^  and 
things  mentioned  in  the  faid  fchedule.  And  another 
covenant  that  Wm.  Horn  and  Rd.  Jachfon  (hould  keep 
the  faid  ftilU,  vats,  and  utenfils  in  repair ;  and  in  cafe 
they  fhould  not  purchafe  the  fame,  that  they  (hould  at 
the  end  of  the  agreement  deliver  them  up  to  John  Horn, 
his  executors.  Sec.  in  good  condition,  reafonable  ufe  and 
wear  excepted.  [Then  followed  the  fchedule  referred 
to  of  the  different  ftUls  and  vats,  numbered  in  order, 
and  defcribing  the  quantity  in  gallons  which  each  would 
contain.]  The  cafe  further  ftated,  that  JFm.  Horn  and 
Rd.  Jachfon  took  pofleflion  of  the  premifes  immediately 
on  the  execution  of  the  indenture  of  agreement,  and  car- 
tied  on  the  trade  of  diftillers  -,  and  from  time  to  timo 
paid  the  intereft  on  the  bond  and  the  annuity  to  John 
Horn,  who  died  about  four  years  ago,  and  who  by  his 
will  gave  all  his  property  to  his  wife,  tl)e  plaintiff,  and 
appointed  her  fole  executrix.  Since  (a)  the  death  of 
John  Horn  neither  the  annuity  nor  the  intereft  of  the 
bond  for  18 15/.  have  been  regularly  paid ;  but  the  plain- 
tiff, as  (he  from  time  to  time  teas  in  want  of  money,  and 
notwithftaoding  the  annuity  and  intereft  might  not  be 
then  due,  applied  to  Wm.  Horn  and  Rd.  Jachfon,  who 

(«)  Wbat  foUowt  down  to  ktter  h  was  added  by  confcnt  to  tlw  cafii 
after  tlie  firft  arguinent* 

Q^a  paid 
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f  8o8.        paid  her  diflFcrent  funis  on  account  of  fach  annoitjr  snd 
-  intereft ;  and  alfo  by  ber  order  occafionallj  paid  fmns  to 

siain/i  Tarious  pcrfoDS  for  her  ufe,  and  fupplted  her  with  liqnors 
and  fpirits  al  (he  from  time  to  time  ordered  any ;  fo  that 
there  was  a  running  account  between  them  and  iht 
plaintiff.  The  following  memorandum  was  figned  by 
Join  Horftf  and  indorfed  on  that  part  of  the  deed  in  tht 
poflcflion  of  JFm.Horn  and  Rd.Jaehfon:  Tiz.  *<  I  the  with- 
in-named John  Horn  do  hereby  undertake  and  agfee  to  ac* 
cept  and  take  500/.  by  equal  quarterly  paymeiits  inftead 
of  600/.  for  the  firft  yearns  annuity  within  referred  to/* 
To  this  memorandum^  there  was  no  date,  nor  did  it  ap* 
pear  when  it  was  made.  The  following  indorfemetit  of 
receipt  was  alfo  written  on  the  faid  deed,  and  figned  by 
the  plaintiff  as  executor  of  John  Horn  \  viz.  <^  March 
I  ft,  i8o2.  Received  of  the  within»named  Wm,  Hornzni 
Rd.  Jachfofi  500/.,  being  one  year's  annuity  due  from 
them  this  day  for  the  purpofes  fpecified  herein/'  There 
was  alfo  the  following  indorfement  on  the  fame  d^ed 
figned  by  Elizabeth  Horn.  *'  Mirch  1  ft,  1803.  Reccircd 
of  the  wlihin-named  fVm.  Horn  and  R.  Jachfon  6oot.% 
being  one  year's  annuity  due  from  them  this  day  for  the 
purpofes  fpecified  therein/'^  The  firft  memorandum 
appeared  to  be  in  the  hand-writing  of  the  folicitor  wh6 
drew  the  deed  :  the  two  laft  receipts  were  in  the  hand- 
iK^riting  of  Rd*  Jack/on.  Fur  many  months  prerious  to 
the  bankruptcy  of  Wm.  Horn  aiKl  Rd.  Jachfin  the  plaintiff 
found  great  difficulty  in  obtaining  money  from  them;  and 
fte  permitted  \he  annuity  and  intereft  to  run  in  arrear; 
and  notwlthftanding  the  fame  nvere  mote  than  tftfo  ninths  hi 
arrear^  the  plaintiff  did  not  make  any  claim  to  re-enter 
the  prcmifes,  as  by  the  deed  fhe  had  the  power  to  do> 
but  in  May  1806  brought  an  a£tion  in  this  court  againft 

Wm. 
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fTm.  Horn  and  Rd.  Jack/on  to  ttcover  the  arrears  of  the        1 8o8. 
annuitj,  as  alfo  to  obtain  payment  of  the  bond  for  1815/. 
and  iutereft ;  to  which  a6)ion  they  pleaded  eight  feveral         ^gainji 
pleaSy  upon  feyen  of  which  iflue  ^s  joined :   and  to  the 
eighth  plea  Elizabeth  Horn  demurred  \  which  demurrer 
was   arguedi  and  judgment  given   for  Elizabetb  Horn ; 
^nd  notice  of  trial  of  the  faid  iflues  had  been  given 
4t  the  time  of  the  bankruptcy ;  but  in  confequence  there- 
of that  caufe  was  not  further  proceeded  in ;  and  there 
was  due  for  the  arrears  of  the  annuity  and  intereft  on  the 
bond  for  iSijA,  at  the  time  of ^  the  bankruptcy,  about 
600/.  {b).     In  April  1 805  the  plainiiffy  after  her  hulband's 
deathi  renewed  the  leafes  of  the  feveral  premifes.   Wm,  Horn 
%nA  Rd.  Jackfon  occupied  the  premifcs»  with  the  ftills» 
vatSt  and  utenGls  thereon,  and  carried  on  the  trade  of 
iliftillers  from  the  time  of  executing  the  indenture  of  the 
aoth  of  March  1 801  to  their  bankruptcy.     A  commiffion 
pf  bankrupt  i/Tued  againft  Wm,  Horn  and  Rd.  Jackfon 
on  the  26th  of  July  1806,  and  they  were  duly  adjudged 
bankrupts  on  the  28th }  and  the  meflenger  under  the 
commiflion  immediately  took  poflei&on  of  the  demifed 
premifes,  and  alfo  of  the  vats,  ftills,  and  utenfils  then 
being  thereon.    The  defendants  were  afterwards  chofea 
allignees,  and  an  ailignment  of  all  the  eftate  and  eficAs 
of  Wm.  Horn  and  Rd.  Jaclfon  was  duly  made  to  them  ; 
upon  which  notice  was  given  by  the  plaintiff  to  the  de- 
fendants that  the  feveral  vats,  ftills,  and  utenGls  were  the 
property  of  the  plaintiff,  fubjedl  to  the  fuppoied  interefl: 
of  the  bankrupts  therein.    The  things  mentioned  in  the 
deed|  and  cpmprifed  in  the  firft  fchedulci  conGft  of  ftills 

{b)  Sec  note  {a)^  p.  zt^. 
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i8o8.        and  vats.    The  (a)  ftiils,  five  in  namber,  were  fet  in 
■  brtck-work>   and  let  into  the  ground.     Three   vats  or 

sgginfi         worm-tubs  were  fupported  by  and  reded  upon  brick- 
wDrk  and  timber,  but  were  not  fixed  in  the. ground. 
Sixteen  other  vats  ftood  on  horfes  or  frames  made  of 
wood,  which  were  not  let  into  the  ground,  but  ftood  upon 
the  floor  (()•     The  vats  were  of  wood,  bound  round  with 
iron :  the  ftiils  were  of  copper ;  and  conne Aed  with  fome 
of  the  vats :  others  of  the  vats  were  alfo  conoc Aed  and 
communicated  with  each  other  by  condufiors  or  pipes- 
Three  ftiils  and  vats  were  in  the  reflifying  diftill-houfe. 
There  were  alfo  a  great  number  of  othe^  vacs  under  th« 
,  reQifying  diftill-houfe ;  fome  of  which  were  ftanding  on 
brick  and  timber,  and  others  on  horfes  or  frames  as 
above;   and  which  were  conne£led  with  the  vats  and 
ftiils  in  the  redifying  diftill-houfe.    Others  of  the  vats 
ftoods  on  horfes  or  frames,  as  above  defcribed.     All  the 
vats  in  the  reAifying  diftilMumfe  ftood  on  their  ends ;  as 
as  did  nine  of  thofe  under  the  diftill-houfe :  the  other  vats 
,  lender  the  diftill-houfe  lay  on  their  fides  or  bilge«    The 
defendants  contending,  that  the  vats,  ftiils,  and  utenfils, 
in  the  faid  firft  fchedule  contained,  belonged  to  the  bank* 
rupts  at  the  time  of  their  bankruptcy,  have  fold  them  as 
pin  of  the  eftate  and  effe&s  of  the  bankrupts.  The  plain- 
tiff, contending  that  the  fame  belong  to  her  as  executrix 
of  her  late  huft)and,  by  virtue  of  his  will  (fubje^i  to  the 
the  ufe  thereof  by  the  aflignees  in  right  of  the 'bankrupts 
during  her  life,)  has  brought  this  a£lion  to  recover  in 
damages  the  value  of  her  intereft  therein.     The  queftion 
was,  Whether  the  plaintiff  were  entitled  to  recover  ?  it 

(#)  What  followt  down  to  letter  i  was  added  bjr  confent  to  the  cale 
after  the  firft  argument. 
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being  agreed  that  if  the  plaintiff*  were  fo  entitled)  the         i8o8* 
amount  of  the  damages  (hould  be  fettled  out  of  court.  ■ 

This  cafe  was  argued  in  Michaeimas  term  laft  by  Bur^  sgMhfi 
rough  for  the  plaintiff*!  and  Dampier  contra ;  and  again  in 
this  term  by  Williams  Serjt.  for  the  plaintiff,  and  The  At* 
t^rmy  General  for  the  defendants.  The  additions  to  the 
cafe  which  have  been  noticed  were  made  between  the 
firft  and  fecond  argument. 

Fpr  the  plaintiff)  (after  ftating  that  the  queftion  turned 
on  the  (tat.  21  Jac.  i.  c.  19./  xo  &  ii.)  the  attention 
of  the  Court  was  called  to  the  preamble  to  the  x  i  th  fe A. 
fet  forth  in  the  conclufion  of  the  1  oth }  though  it  waa 
admitted  that  the  modem  cafes  had  put  a  conftruftion 
upon  the  enacting  claufe  beyond  the  particular  mifchief 
recited.  The  (latute  reciting  <*  that  it  often  falls  out  that 
<'  many  perfons  before  they  become  bankrupts  do  convey 
*'  their  goods  to  other  men  upon  good  confidcratioui  yet 
*<  dill  do  keep  the  fame,  and  are  reputed  the  owners  thereof^ 
**  and  iifpofe  the  fame  as  their  own  \"  for  remedy  ena&s^ 
"  that  if  any  perfon  (hall  become  bankrupt,  and,  at  fuch 
<<  time  as  they  (hall  fo  become  bankrupt,  iball|  by  the 
*<  ccnfcnt  and  permifTion  of  the  true  owner  and  propria* 
••  tary,  have  in  their  P'iJfeJJion^  order^  and  dij^ttion^  any 
'<  goods  or.  chattels  whereof  they  (hall  be  reputed  owners^ 
*<  and  take  upon  them  the  fale^  alteration^  or  dij^tion,  at 
<*  owners  ;'*  in  every  fuch  cafe  the  commiflioners  (hail 
have  power  to  fell  and  difpofe  the  fame  for  the  benefit 
of  the  creditors,  &c.  Giving  effedt  to  the  words  of 
the  preamble,  the  true  objcft  was  to  deprive  par- 
ticular creditors  of  their  fpecific  lien  on  goods^  which 
having  been  the  property  of  the  bankrupt  had  been  fe« 
cretly  conveyed  by  him  to  fuch  creditors*  who  fuffered 
kim  ftill  to  continue  in  pofleflion  and  appear  to  tli*  world 
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1808.        as  the  owner.    That  pravifion  was  made  10  the  cafe  of 
^^^^         bankrupts  in  order  to  avoid  the  doubt  which  had  arifea 
i^tfiV        ^pon  the  flat.  13  Eliz.  c.  5.  againft  fraudulent  convey- 
ances  to  defeat  and  delay  creditors  in  general,  (and  which 
iloubt  ftill  exifts  on  the  ftatute  of  EUzabetb)  whether  it 
were  not  confined,  as  ;lt  common  law  it  certainly  was, 
to  avoid  the  conveyance  as  againft  thofe  only,  who  were 
creditors  of  the  party  at  the  time.    Wherefore  the  ila* 
tute  of  James  extended  the  provifion  to  all  the  creditors, 
lis  well  thofe  who  became  fuch  afterwards,  as  thofe  who 
!6vere  fuch  6t  the  time  of  the  conveyance.    But  ftill  con« 
ftruing  the  two  ftatutes  together,  as  made  in  pari  ma* 
teria,  many  great  lawyers  have  confidered  that  the  pre* 
amble  in  the  loth  fe£l.  of  the  ftit.  21  Jac,  i.  r.  19.  con- 
trolled the  ena£lment  in  the  nth  fed.  and  confined  the 
operation  of  the  ftatute  to  cafes  where  the  property  con* 
veyed  to  a  particular  creditor  was  before  that  time  the  pro- 
perty of  the  bankrupt  himfelf.   Of  this  opinion  was  Lorfl 
C.  J.  Holt  and  the  Court  of  K.  B.  in  VApoflri  v.  Xe 
•  PlatfirUr  (0],  and  Lord  C  B.  Parker ^  and  Lord  Hard'' 
toUhf  in  Rjall  v.  RoUe  (i) :  though  the  contrary  has  fincQ 
been  held  in  Mace  v.  Cadell  {c).     Still,  however,  the 
Court  will  not  go  further  than  the  latter  cafe  1  nor  fay  that 
the  ftatute  fliall  attach  in  every  inftance  where  a  trader 
h  in  pofTeffion  of  another  man's  goods  at  the  time  of  his 
bankruptcy,  If  he  were  not  held  out  to  the  world  as  the 
Q(Unfible  owner  by  the  real  proprietor,  as  in  that  cafo 
the  bankrupt  had  been ;  the  true  owner  havbg  there  held 
out  the  bankrupt  as  her  hufl>and,  and  having  obtained  a 
licence  for  the  public  houfe  where  they  lived  in  his 

(a)  AfxfA.  170S,  cited  i  f .  fTms.  3x8, 

{I)  ijtk,  175. 182.  and  s  y*J.ih$.  371.  (0  Ctiwf.%%%. 
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name*    But  taking  the  preamble  not  to  control  the  opera-        i8o9« 
tion  of  the  enaAing  claufe,  dill,  in  order  to  bring  the  ' 

cafe  within  that  claufe,   the  bankrupts  muft  not  only        cgmnfi 
ha?e  fuck  goods  in  their  pojfejfton^  order ^  and  difpofition  9t 
the  time  by  the  confent  and  permijjion  efthe  true  owner ^  ac- 
cording to  the  firft  part  of  the  claufcj  but  they  mud  alio 
have  taken  upon  them  the  faUy  alteration^  and  difpofition 
of  them,  as  owners,  by  the  fame  confent  and  pertnifjion  ; 
iot  thefe  words  run  through  both  parts  of  the  fentence : 
and  it  mud  appear  either  by  the  terms  of  the  contraA 
between   the   bankrupts    and   the  true  owner,   or  by 
eyidence  dehors  of  the  nature  of  the  property,  or  of  the 
place  or  circumdances  of  the  poflefiioni  that  the  owner 
truded  the  bankrupts  with  the  power  of  fellings  altering^ 
or  di/pofing  of  the  goods ^  as  owners;  or  that  having  the 
pofleflion,  order,  and  difpofition  of  the  goods  under  fuch 
pircumdances  as  might  induce  the  world  to  believe  that 
they  had  fuch  a  power,  the  bankrupts  did  aQually  fell^ 
alter ^  or  difpofe  of  them,  as  owners.   In  Walker  and  Others^ 
JlJ/ignees  ofBean^  ▼•  Burnell{a\  houCshold  goods  and  fur- 
niture, which  were  left  by  the  aflignees  under  the  fird  cpm- 
miiEon  fo  lo^g  as  feven  years  in  the  bankrupt's  pofleiEon  i 
yet  having  been  fo  left  for  a  fpecial  bona  fide  purpofe, 
in  order  to  afiid  fhe  bankrupt  in  fettling  his  affairs,  and 
getting  in  his  effeAs  for  the  creditors ;  and  the  bankrupt 
not  having  the  difpofition  of  the  goods  fo  as  to  fell  them  $ 
were  decided  not  to  be  within  the  datute  of  James.    It 
was  admitted  even  in  Mace  v.  Cadell  that  every  indance 
of  a  poflfflion  of  goods  of  another  by  a  bankrupt  at  the 
time  of  his  bankruptcy  was  not  within  the  datute ;  but 
it  was  faid  that  the  cafes  of  fadlors,  executors,  trudees, 
|cc.  wcr«  excepted  cafes:  but  the  words  of  the  nth 
(laufe,  if  pot  riftrained  by  the  preamble,  are  general,  and  ^ 

would 
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|8o8.  would  include  thofe  which  are  called  nectptid  cafet»  as 
well  as  any  others :  they  arc  not,  thereforci  excepted  by 

^lai^  the  ftatute  itfelf  in  terms,  but  only  by  cotiftrudion,  as 
not  falling  within  the  reafon  of  it :  the  ftatute  only  at- 
taching on  the  pofleffion  of  goods  by  the  bankrupt  when 
fuch  pofleffion  is  fraudulent ;  where  the  true  owner  hat 
tmfted  the  bankrupt  with  the  power  of  felling,  altering, 
or  difpofing  of  the  goods,  as  owner.  And  though  per- 
haps the  bare  faA  of  the  pofleflion  of  chattels  may  be 
prim!l  facie  eridence  that  the  pofleflbr  is  the  true  owner, 
and  has  the  power  of  fale,  &c.  as  owner ;  yet  the  con- 
trary may  be  (hewn,  and  that  the  pofleffion  of  the  bank- 
rupt wai  boni  fide,  and  confiftent  with  the  right  of  the 
true  owner.  A  faAor  is  intrufted  with  the  higheft  power 
over  the  goods,  the  power  of  fale  \  but  becaufe  it  is  not 
ms  iwaer,  but  as  faBor^  which  is  confiftent  with  his  pof- 
feflion  and  with  the  rights  of  the  true  owner,  the  cafe  is 
not  within  the  ftatute.  The  fame  may  be  faid  of  truftees 
and  executors.  So  here,  the  bankrupts  had  *<  the  poflef- 
fion, order,  and  ditpofition**  of  the  goods  under  the  in* 

* 

denture,  as  kffees^  and  not  os  §vmers  ;  and  they  had  not 
the  fa/i  or  alteration  of  them  at  all)  nor  the  difpofitton  of 
them,  as  §wfurs,  fo  as  to  affeA  the  property  in  any  waf , 
but  only  the  bare  ufe  of  them.  la  fome  cafes  tlie  cir- 
cumftances  attending  the  pofleffion  m^y  carry  an  appear- 
ance to  the  world  that  the  pofleflbr  has  the  fale,  altera- 
tion, or  difpofition  of  the  goods,  as  owner  j^  as  where 
goods  ufuaify  fold  in  a  (hop  or  warehoufe  are  expofed  to 
?iew  there  i  and  from  thence  a  power  to  fell,  &c.  by  the 
confcnt  of  the  owner  who  permits  this  to  be  done  nuy  be 
fairly  implied :  but  no  fuch  inference  can  arife  here, 
where  fome  of  the  yats,  &c.  were  aQually  fij^ed  to  the 
freehold,  and  others  apparently  fo,  and  the  reft  were  ufed 

4  « 


BAKsa. 


tM  THE  FoaTT-EiOHTU  Tear  OF  GEORGE  III.  227 

in  like  manner  as  thofe  which  were  fixed ,  and  all  of  them        x8o8* 
were  numbered.     In  this  cafe  the  pofTeinon  was  at  lead:       -»—— 
cquiFOcal,  fo  as  let  in  the  truth  of  the  owncrfliip.    It  was       _«|^V 
juft  as  likely  by  the  mere  view  of  the  things  that  they 
belonged  to  the  owner  of  the  premifes  as  to  the  tradera 
who  were  in  poflTeflion*    They  all  for^ied  one  entire  ap- 
paratus for  diftilling,  part  of  which  was  aAually  fixed  to 
the  freehold ;  and  therefore  the  bare  pofieffion  and  ufe 
•f  them  carried  no  greater  CFidence  of  title  than  the  pof- 
feffion  of  the  premifes  themfclvts.     And  on  this  ground 
BulUr  J.  in  Walker  ?•  Bumell  (0)9  held  that  the  furniture 
of  the  hottfe  left  in  the  poflelEon  of  the  bankrupt  did  not 
pafs  under  the  ftatute.    Wherever  the  contradl  between 
the  bankrupt  and  the  true  owner^  to  whom  the  goods 
originally  beIonged|  has  been  boni  fide,  and  not  made 
for  the  purpofe  of  giving  him  a  falfe  credit,  apd  tht 
bankrupt's  pofleflion  and  mode  of  ufing  the  property  was 
confiftent  with  fuch  contrail,  the  cafe  has  never  been 
held  to  be  within  the  ftatute.     In  Copeman  v.  Gallant  (5), 
though  Lord  C§wper  confiJered  that  tlie  preamble  did  not 
leftrain  the  enaAing  words  of  the  claufe ;  yet  he  held  the 
cafe  not  to  be  within  it,  in  regard  that  the  aflignment^ 
which  was  for  payment  of  the  debts  of  the  aflignor,  wat 
with  an  boneft  intenU    In  Ryall  v.  Rollc  {c)  tHe  property, 
which  originally  belonged  to  the  bankrupt^  was  by  him 
mortgaged  and  conveyed  at  different  times  to  feveral  per« 
fons }  he  continuing  all  the  time  in  pofleflion.    That  was 
a  fraud  diredly  within  the  exprefs  words  of  the  law. 
In  Mace  v.  Cadfll  (</)  there  was  dire£k  evidence  of  fraud 
on  the  part  of  the  true  owner ;  (be  herfelf  having  takea 
out  a  licence  for  the  public  houfe,  wher^  the  goods  werCj 

{s)  Dmgl'  J*o.  {h)  I  P.  IFmt,  310,  t. 

(r)  I  4tkt  i^.  wnAiFtf.  34^       (Jt)  Cray.  131* 
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i8o8.        in  the  name  of  the  bankrupt,  to  whom  (he  faid  (he  was 
married ;  and  having  at  firft  claimed  the  goods  under  ^ 
bill  of  fale  from  him*     Brjfon  t«  Wylie  {a\  was  decided 
altogether  upon  the  ground  of  trick  and-  fraud.    There 
was  an  open  fale  of  a  dyer's  plant  to  the  bankrupt,  and 
afterwards  a  private  re-fale  by  him;   ootwithftanding 
which  he  ftill  continued  to  keep  pofleflion  upon  payment 
of  a  pretended  rent.    Gordon  ▼•  Tbi  Eaft  India  Com^ 
fatty  [b)  was  the  cafe  of  goods  invefted  by  the  true  owner 
in  the  name  of  an  officer  of  one  of  the  Company's  (hips, 
as  tU  privilege ;  whofe  property  they  appeared  to  the 
world  to  be  ;  and  which  was  therefore  calculated  to  de- 
ceive his  creditors*    So  in  Liu^bam  v-  Biggs  {e\  a  credi* 
tor,  having  taken  in  execution  the  furniture  of  a  coffee- 
houfe  keeper,   permitted  him  to  remain  in  poflcflion 
of  it  under  %  rent  |  who  therefore  appeared  to  the  reft  of 
the  world  to  continue  the  owner  of  it  in  the  fame  man* 
ner  as  befgre ;  there  being  nothing  done  to  notify  the 
change  of  property  \  which  was  clearly  fraudulent  even 
within  the  preamble  of  the  (tatute.    But  in  that  cafe 
Lord  C,  J.  Byrif  fpeaking  of  Bryfon  v.  Wylie^  faid  that, 
notwithftanding  that  decifion,  he  could  fuppofe  that  a 
dyer  might  be  in  pofieffion  of  a  plant  without  being  the 
reputed  owner.    And  he  alfo  fupported  the  deciCon  ii^ 
Collins  V.  Forbes  (^,  which  had  been  queftioned  (/).   But 
admitting  that  there  were  fome  circumftances  of  fraud 
in  the  laft-mentioned  cafe,  the  prir.ciple  there  e(labliibed| 

(«)  HH.  14  Gt9.  3.  B.  X.  cited  in  note  {0)  i  BaJ.  &  PuU,  S3. 

(^)  7  Term  Rtp.  Si8.     (r)  i  Btf  fg  Fmll.  %z.     {d)  3  rerm  Rt^  3x5. 

{g)  By  Lawrence  J.  in  C§rJ9n  v*  Tie  E^ft  Jn^m  Cemfvy^  7  Term  Ref. 
S37.  who  now  agsin  intimated  great  doubts  of  that  cafe,  as  did  alfo  Lord 
XlUnhprougb.  The  former  referred  to  Mr.  CulUn'i  Oi/ervatUni  on  diat 
cafe,  which  he  faid  were  v^  fenfibk.  Culi,  PrMflei  rf  tbeB^nkrw^ 
f^rWf  31 S.  , 

which 
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which  ha6  not  been  c[ueIUoned»  wasy  that  where  the  bank-        i8o8« 

rupt  was  in  poiTeflion  of  the  goods  at  the  time  of  his  -' 

bankruptcy,  with  the  confent  of  the  true  owner^  bond  fide,         sgat^ 

for  a  fpecial  purpofe,  beyond  which  he  had  not  the  right 

of  alteration  or  difpofition,  it  ii  not  within  the  ftatute. 

The  cafe  of  Darby  v.  Smiti  (a)  Miras   confidered  as   ail 

abfolate  fale  of  the  goods  by  the  trv (lees  of  the  wife  and 

childten  to  the  hufbandj  whom  they  fuffered  to  continue 

in  pofleffioti  till  the  day  before  his  bankruptcy  wiihout 

his  paying  the  ftipulated  indalments.     It  would  havd 

been  ufelefs  to  have  difcuSed  any  of  thefe  cafes  if  the 

bare  a£l  of  pofTefTion  of  the  goods  of  another  by  a  bank* 

rupt  at  the  time  of  his  bankruptcy  were  fufiicient  to 

bring  a  cafe  within  the  ftatute.    Now  here  by  the  terms 

of  the  dted  the  bankrupts  had  no  power  over  the  vats» 

ftills,  and  utenfib  in  their  poflfeflioni  except  the  ufe  and 

repair  of  them  as  leiTccs :  they  had  not  the  general,  bdt 

only  a  fpecial  order  and  di/pofition  of  them  by  the  confent 

of  the  true  owner :  and  they  had  no  power  offaUy  altera^ 

tion,  or  difpofiiien  of  them  at  all,  as  onvnen*     But^if  the 

confent  or  permiflion  of  the  true  owner  mentioned  in 

the  fir  ft  part  of  the  ixth  claufe  be  not  carried  to  the 

<<  faU^  alteration^  or  difpofition*^  mentioned  in  the  htter 

part  J  at  leaft  thofe  words  muft  be  intended  of  an  aHual 

fale^  alteration^  or  dijpofition  of  the  things  by  the  bankrupt, 

in  order  to  bind  the  true  owner ;  for  the  words  of  the 

z(k  are  ^  and  take  upon  them  (the  bankrupts)  the  fale,  &c. 

**  as  owners )"  which  is  not  pretended  to  have  been 

done  by  the  bankrupts  in  this  cafe.   Confiftently  with  the 

deed  the  Icflees  could  not  even  have  removed  thefe  goods 

from  the  premifes  demifed  to  any  other  place,  without 

an  ioifffidd  breach  of  covenant,  to  be  colle£ted  from  the 

(«)  S  Ttrm  Kep.  Is. 

6  whole 


230  CASES  IN  HILART  TERM 

I 

i8o8.        whole  deed  ;  for  thcj  were  all  fcheduled  and  niiinbered| 
HoBN         ^^^  let  tks  an  entirety ;  and  if  difplaced,  it  could  not  be 

Bakes.        ^^^^  ^^  ^^^  numbers  applied,  and  the  objeA  of  num- 
bering them  would  be  defeated* 

It  was  alfo  objeded  to  the  plaintiflF's  titlei  that  the  pof- 
feflion  of  the  lefTees  at  the  time  of  their  bankruptcy  was 
not  confident  with  the  deed )  becaufe  they  were  only  to 
hold  fo  long  as  they  performed  the  covenants  and  paid 
the  annuity  referved  |  and  there  was  a  provifo  for  re- 
entry in  cafe  fuch  annuity  was  in  arrearfor  two  months: 
and  no  re-^ntry  had  been  made,  though  the  annuity  was 
in  arrcar  for  a  longer  time.  To  this  it  was  anfwered 
that  the  words  of  the  indenture  whereby  John  Horn  co« 
venanted  that  the  leflees  *'  performing  all  and  fingular 
<<  the  covenants  and  agreements  therein  contained,  &c. 
**  and  alfo  dtdfy  end  ngularly  paying  the  afmuity^  &c« 
*<  fliould  quietly  poflefs  and  enjoy,  &c.  the  premifes^ 
*<  and  alfo  the  dills,  vats,"  &c.  were  not  words  of  con- 
dition, on  the  breach  of  which  the  leflees  were  no  longer 
to  hold  over,  but  in  law  were  only  words  of  covenant  on 
the  part  of  the  leflees,  for  the  breach  of  which  a  remedy 
lay  upon  the  covenant ;  as  was  determined  in  Hays  t. 

BickerJIafe  {a).  Then,  though  there  was  an  ezprefs 
power  of  re-entry  in  cafe  of  fuch  arrear,  yet  it  could  not 
have  been  executed  under  the  circumftances ;  for  there 
was  a  running  account  between  the  parties ;  the  plaintiff 
having  received  money  on  account  of  the  annuity  from 
time  to  time,  and  the  bankrupts  having  alfo  paid  bills  for 
her;  and  this  account  was  not  liquidated.  But  to  wtr« 
rant  a  re-entry  there  mud  be  a  demand  of  the  precifb^ 
fum  due,  which  cctuld  not  be  told  by  the  plaintiff  at  the 

(«}  %  Mod,  54»  5. 

time«^ 
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time.    Befides,  as  in  cafe  of  rent  referFed  quarterly*        i8o8« 
when  two  quarters  have  elapfed»  th^  Icffor  caonot  re-enter       — - 

Hoik 

for  the  firft  quarter,  but  only  for  the  lift ;  having  flipped  jimJI 
his  opportunity  for  the  other*  after  another  quarter  has 
become  due :  fo  here  the  plaintiff  could  only  have  re-enter- 
ed for  the  lad  payment  in  arrear.  But  fuppoGng  in  ftri£l- 
nefs  that  the  plaintiff  might  have  re-entered*  yet  as  it 
would  not  have  been  prudent  to  do  fo*  (he  will  (land 
excufed  for  waving  the  exercife  of  an  odious  right  of 
forfeiture*  againft  which  a  court  of  equity  would  of 
courfe  have  relieved  the  leffees,  on  payment  of  the  ar* 
rears :  and  this,  even  (ince  the  (tat.  4  Geo.  2.  r.  28«/.  2.  if 
the  application  for  relief  were  made  within  fix  months  («}• 

For  the  defendants*  it  was  contended  that  the  poffefiion 
of  the  bankrupts  i|ras  not  confident  with  the  deed  \  for 
by  that*  in  the  event  which  happened  of  the  annuity  fall- 
ing into  arrear*  the  plaintiff  was  entitled  to  enter  and  take 
poffefiion  of  the  goods  in  queftion  ;  inftead  of  which  (he 
left  them  in  the  poffefiion  of  the  traders,  and  brought  an 
a£lion  for  tlie  arrears*  which  was  defeated  by  their  bank- 
ruptcy. As  to  the  difiiculty  of  making  a  demand  for  the 
precife  fum  before  re-entry*  the  (Iriftnefs  of  law  in  that 
refpe£t  only  applies  to  cafes  of  re-entry  for  non>  payment 
of  rent  where  the  demand  mud  be  on  the  land*  and  not 
tQ  the  re-poffeffion  of  goods  for  non-payment  of  an  an- 
nuity for  which  they  were  a  fecurity*  in  which  cafe  the 
demand  may  be  made  any  where.  However*  if  a  pre- 
vious demand  of  the  precife  fum  were  neceffary*  the  dif- 
ficulty of  afcertaining  it,  occafioned  by  the  aA  of  the 
aonuitant  herfelf,  would  be  no  reafon  why  as  between 
thefe  parties  (he  (hould  be  excufed  for  not  having  made 
it.    If  flie  were  entitled  to  t>offeflion  under  the  deed  in 

the 
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i8o8.  the  event  which  happened,  and  hy  taking  the  neceflarjr 
•"■"""^  meafures*  whatever  xhcy  might  be,  would  have  been  m 
^gaiafi  pofleffion,  the  fubfequent  pofleilion  of  the  bankrupts  was 
againft  the  ftipulations  of  the  deed :  and  this  brings  the 
cafe  within  Darby  v.  Smith  (a),  which  is  very  like  tbepre- 
fent  in  its  circumftances ;  for  there  the  truftee  had  a  right 
to  enter  and  re-poffefs  himfelf  of  the  goods,  if  the  (lipii- 
lated  payments  were  not  made)  and  having  negleAed  to 
*  do  fo,  after  default  made  in  all  but  the  firft  indalment^ 
the  poflcdion  of  the  bankrupt  was  held  to  be  within  the 
fiatute;  though  as  between  the  parties  to  the  contraA 
the  tranfa£tion  was  bona  fide,  and  no  fraud  in  fa£i  in- 
tended. But  admitting  that  the  pofieflion  of  the  bank- 
rupts was  in  purfuance  of  the  deed,  it  does  not  follow 
that  their  polFeflion  was  not  within  the  ftatute.  If  this 
were  fo,  every  cafe  of  this  fort  might  be  taken  out  of  the 
ftatute.  The  pofleQion  of  a  mortgagor  of  goods  is  not' 
inconfident  with  his  title,  and  yet  it  has  never  been 
doubted  fince  Ryall  v.  RolU  (i)  that  it  was  within  the  fta- 
tute. It  is  the  reputed  oivncrjhip  of  the  goods  in  the  pof- 
itSipn  of  the  bankrupt  which  brings  the  cafe  within  the 
exprefs  words  of  the  ftatutCi  the  avowed  obje£t  of  which 
was  to  defeat' thofc  fccret  conveyances,  by  which  perfonal 
property  is  fecured  to  particular  creditors,  while  to  the 
eye  of  the  world  it  is  left  in  tht pojfejjion^  order ^  and  difpo^ 
fition  of  the  bankrupt  who  by  means  of  it  obtains  a  falfe 
credit.  It  is  now  fully  fettled  fince  the  cafe  of  M^e  r. 
Cadell{c)  that  the  preamble  does  not  control  theena£ling 
words  of  the  1  ith  claufe  of  the  a£l.  But  It  is  arguej^ 
thae  the  bankrupt  xnuft  not  only  have  thepoffe^cn^  order, 
and  dijfo/ttim  of  the  goods,  with  the  confent  of  the  true 
owner,  but  alfo  the  power  of/ale^  alteration^  and  SJ^^ 
tion  by  the  fame  confent.    Certainly  the  bankrupt  need  not 

(«}  8  ttnn  ^ip,  Sa.    *        (^)  z  Jttk,  165.  (c)  Cfi0/.S3t. 
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liaVe  aQttally  fold  and  deliirered  the  goods;  for  then  the         i8o8. 

qucftion  would  never  arife,  as  was  obferved  by  Eyre  C.  J. 

in  Lingham  v.  Biggs  {a)  \  for  the  a£b  only  gives  the  af* 

fignees  of  the  bankrupt  power  to  appropriate  goods  in  his 

ffffiffim.     But  the  fame  learned  Judge  fays,  that  ^<  if  the 

man  be  reputed  owner  of  the  goods,  and  appear  to  have  the 

9rdtr  and difpofiiion  of  them,  he  mud  be  underClood  to 

liave  taken  upon  btmfelf  tht  fa/e,  alteration^  and  difpofition 

within  the  meaning  of  the  ftatute."    Neither  could  it  be 

the  ncieaning  of  the  ftatute  that  the  bankrupt  fhould  ^e 

die  true  owner  of  the  goods,  becaufe,  as  Lord  Hardwicte 

laid  in  Ryalt  v.  Ro/le  {b)-  the  Legiflature  has  explained  its 

ienfe  by  putting  the  words  true  owner  in  oppofition  to  the 

teputed  owner.    Nor  c^uld  it  mean  that  the  bankrupt 

ihould  have  the  power  of  fale^  &c.  by  the  confent  rfthe 

Hue  owners  for  then  his  felling  or  otherwife  difpofing  o£ 

them  would  be  no  breach  of  the  private  contrafl  between 

them.    In  every  cafe  where  any  qucftlon  can  aijfe^  the 

reputed  ownerfliip  of  the  bankrupt  muft  be  limitted^  at 

between  him  and  the  true  owner,  by  fome  fecret  ftipula«» 

tion  abridging  the  general  right  of  difpofition :  and  it  was 

the  very  obje£l  of  the  ^Gt  to  ptevent  the  operation  of  fuch 

fecret  engagements!  which  enabled  traders  to  obtain  a 

f^fe  credit  by  means  of  the  apparent  or  reputed  owner-* 

Ibip  which  their  vifible  poflcflion  of  the  goods  of  others 

gave  them.    It  is  no  queftion  therefore  in  thefe  cafes 

what  is  the  real  contrail  in  the  deed  \  for  that  could  not 

be  known  at  the  time  to  third  perfons  who  were  dealing 

with  the  trader.    The  only  queftion  which  can  be  made^ 

Gonfiftently  with  theMrordstand  objeft  of  the  (tatute,  is^ 

whether  the  trader  in  pofleSon  at  the  time  of  tis  bank. 

ToLiIX»  R  ruptcj 
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i8o8.        ruptcy  had  the  apparent  o^der  and  difpofition  of  tke 
goods  ?  if  to  the  eye  of  the  world  he  appeared  to  be  the 
i^^ft        owner  of  them,  or  was,  as  the  ftatute  calls  him,  the  re* 
puted  owner f  the  cafe  is  within  the  ftatute ;  though  ia 
truth  there  was  a  fecret  conveyance  or  agreement  bf 
which  the  property  was  made  over  or  fecured  to  another. 
This,  as  was  faid  by  Btiiler  J.  in  Walker  v.  Burnell{a)^ 
muft  always  be  more  a  queftion  of  fad  than  of  law. 
When  the  fad  of  the  reputed  ownerfhip  is  clearly  afcer- 
tainedy  the  law  follows  of  courfe.    Every  man,  fays  Ejre 
C.  J.  in  Lingham  v.  Biggs  {b)^  who  can  be  faid  to  be  the 
reputed  owner^  has  incidentally  the  order  and  difpofitioa 
of  goods :  and  if  he  be  reputed  owner,  and  appear  to  have 
the  order  and  difpofiticm  of  them,  he  mud  be  underftood 
to  have  taken  upo(i  himfelf  the  fale^  order ^   and  difp§fitiofif 
within  the  meaning  of  the  ftatute.   And  if  the  real  owner 
do  not  take  fuch  means  as  may  be  in  his  power  to  prevent 
the  public  being  impofed  upon  by  fuch  i^k  appearance, 
that  is  the  very  mifchief  meant  to  be  remedied  by  the  ^€t ; 
and  the  bankrupt  muft  be  taken  to  have  the  pofTeffion,  or- 
der, and  difpofition  of  the  goods  by  confent  of  the  owner : 
and  the  being  in  poflcilion  under  fuch  circumftancet 
from  whence  the  order  and  difpofition  of  the  goods  may 
be   reafonably  inferred  makes  the  reputed  ownerfliip. 
•    Now  here  every  circumftancc  of  notoriety  tended  to  (hew 
that  the  bankrupts  were  the  true  owners  of  the  goods, 
whether  confidering  the  poiTefiion  before  the  indenture 
of  the  30th  of  March,  the  time  and  circumftances  under 
which  the  bankrupts  took  pofleflxon  under  that  deed,  the 
avowed  purpofe  for  which  it  was  made,  or  the  conti- 

(«)  Dwgl.  317.  ard  vide  thii  noticed  by  Sjrt  C.  J.  in  Lwgbmit  v.  Siggst 
(*)  1  A/.  &  Full,  87. 
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Dued  poflcffion  aod  apparent  ownerfliip  of  the  bankrupts  i8o8. 
after  the  transfer  in  the  fame  manner  a9  before.  William 
Horn^  one  of  the  bankrupts,  had  been  in  partnerfliip  with 
John  Horrtf  the  teftator»  before  the  transfer:  they  carried 
on  buGnefs  jointly  upon  the  fame  premifes,  and  had  a 
joint  ufe  of  the  vats,  ftills,  &c.,  and  to  the  eye  of  the 
world  at  leaft  the  property  belonged  to  the  partnirrfliip^ 
however  it  might  be  as  between  themfelves.  RJ.  Jack* 
fin  had  alfo  an  iotereft  with  John  Horn  in  the  leafe.  The 
bufinefs  was  a  lofing  concern  ;  and  John  Horn^  wiOiing 
Co  get  out  of  it,  appeared  to  the  world  to  withdraw  him- 
felf  from  it ;  and  Wm.  Horn  appeared  to  continue  ia 
pofleflion  of  the  premifes  and  of  (he  vats,  ftills,  and  uten- 
fils/or  carrying  on  the  bufinefsi  together  with  Ri.  Jack* 
fon^  and  to  exercife  the  fame  a  As  of  ownerfhip  as  he  had 
done  before  when  in  partnerdiip  with  John  Horn.  But 
in  i^€t  John  Horn  had  fecretly  conveyed  this  property  to 
Wm,  Horn  and  Rd*  Jachfon^  faddled  with  the  annuity  to 
bimfelf  and  his  wife,  which  was  likely  to  ruin  the  trade 
more  rapidly  than  before.  But  there  was  no  notice  of 
the  change  to  other  perfons  dealing  with  the  partnerfliip  ; 
the  deed  was  kept  fecret  from  them ;  the  obje£t  of  all  the 
parties  being,  that  the  trade  might  be  canied  on  by  the 
txifting  partners  with  the  fame  apparent  capital  as  the 
old  firrn^  and  that  the  credit  of  the  new  partnerfhip  might 
not  be  leflened  by  the  general  knowledge  of  the  fad,  that 
the  goods  in  queftion  were  not  their  property.  The  fc- 
crecy  of  the  transfer  was  as  much  for  the  benefit  of  John 
£or»asof.the  continuing  partners ;  for  if  their  credit 
were  (haken,  they  would  be  Icfs  able  to  pay  the  ftipu- 
lated  annuity.  In  hO,  the  bankrupts  did  gain  a  falfe 
credit  by  the  pofleflion  of  the  goods  in  queflion.*  There  is 
ao  fad  of  notoriety  to  rcTift  the  coiiduGon  that  thefe 
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1808.  were  the  goods  of  the  bankrupts :  and  the  only  {z€t  tt* 
—  '"  Kcd  on  to  (hew  that  the  property  was  not  theirs  is  tha* 
ugai^  fecret  indenture  of  the  2oth  of  March  1 801,  by  which  z 
prior  claim  on  the  goods  was  fecured  to  J^n  Horn ;  but 
fuch  a  fecret  transfer  is  of  the  very  fpedes  of  fraud  which 
the  ftatnte  meant  to  guard  againft.  The  cafe  of  Brjfin 
V.  WjlU{a)  cannot  be  diftinguilhed  from  this  in  principle* 
The  bankrupt  there  had  the  pofleQon  of  the  dyer's  plant» 
but  he  had  not  paid  for  it }  he  therefore  screed  to  afliga 
it  to  the  creditor^  and  to  take  it  again  on  leafe  from  Urn. 
There  was  no  mala  fides  or  fraud  in  the  tranfa£lion  as 
between  thofe  two  %  and  if  the  intereft  of  no  other  per* 
fon  had  been  concerned,  it  was  only  juft  and  reafonablc 
that  the  creditor  fliould  have  had  his  fecurity :  yet  that 
was  avcnded  by  the  operation  of  the  ftatute,  as  fraudulent 
in  law  againft  the  creditors  la  general.  The  cafe  of 
Darby  v.  Smith  (^}  is  ftrong  to  the  fame  point.  The 
cafe  of  Walker  v.  Burrtell  (r)  turned  as  it  feems  on  the 
notoriety  of  the  goods  which  were  left  in  the  bankrupt's 
pofleflion  continuing  the  property  of  the  alEgnces  under 
the  firft  commiflion  r  but  that  is  a  very  doubtful  cafe* 
The  honefty  of  the  intent  of  the  true  owner  cannot  be 
fufficient  to  protect  the  goods  \  for  according  to  the  re- 
port of  Copeman  v.  Gallsmi  in  7  Vin.  Abr.  89.  Lord 
Cowper  faidy  <<  if  pcfltflion  and  difpofition  be  given  to  a 
perfon  who  becomes  bankrupt,  though  no  intent  of  fraud 
appears  yet,  if  it  give  a  falfe  credit,  there  is  the  fame  in- 
convenience as  if  fraud  were  intended,  &c.  %  and  it  mat- 
ters not  whether  it  were  by  fraud,  or  only  bv  negled,  or 
out  of  a  humour."  And  this  waa  admitted  in  Buchnell 
V.  Rojflon  {d)  in  the  cafe  of  a  bankruptcy. 

(«)  HII.  14  Ceo.  3.  B.  R.  eittd  in  1  Btf,  &  PaU.  83. 
t        (A)  STcrjH^.Ss*  {()  JDw^l.  z^7^      '    {d)  Fr^t,^h^aMa.%t7^ 
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In  the  courfe  of  the  argument  Grofe  J.  afked  whether        1808. 
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there  were  any  ufage  in  the  trade  for  diftillers  to  hire  or 

leafe  Tats^  ftilU,  &c.  with  their  pi^emifes  ?    To  which  it        Mzainfi 

was  aofwered  hj  the  defendant's  counfel^  that  ^10  fuch 

ufage  appeared ;  and  unlefs  it  were  exprefsly  found  by 

the  cafe,  the  prefumption  would  be,  (bat  things  neceflary 

to  carry  on  the  trade  were  provided  by  the  traders  them« 

feives:  and  that  the  pofleffion  of  fuch  things,  which 

were  of  great  value,  mull  naturally  give  more  credit  to 

the  diftillers  than  the  mere  view  of  the  fpirits  dlftilied, 

which  often  belonged  to  others.    I^ord  Ellenborough  C.  J* 

alfo  obferved  at  the  conclufion  of  die  argument,  that  no« 

thing  had  been  faid  with  refpe£l  to  the  diftin£ibn  be« 

tween  fuch  of  the  vats  and  i&ills  as  were  affixed  to  the 

freehold,  and  thofe  that  were  moveable,  and  would  b^ 

the  fubjedi  of  trover ;  between  which,  he  faid,  the  Court 

thought  that  there  was  a  material  diftioAion  ;  the  words 

of  the  ftatute  of  James  being  goods  and  chattels.    And 

upon  afking  The  Attorney -General  whetber  he  meant  ti^ 

tofift  upon  the  right  of  the  adignees  to  fuch  of  the  articles 

as  were  fixed  to  the  freehold ;  and  referring  to  in  Ryall 

V*  Rollii  and  being  anfwcred  in  the  negative  \  his  Lord- 

(hip  faid  that  if  the  reft  of  the  Court  agreed  with  him  in 

opinion  as  to  the  right  of  the  aflignees  to  fuch  of  the 

articles  as  properly  fell  under  the  denomination  of  good/i 

and  chattelsi  it  would  be  better  to  leave  it  to  a  referee  to 

afcertain  out  of  court  the  difference  of  the  value  for 

which  the  verdid;  fliould  be  entered. 

Lord  EtLENBo&ouGH  C.  J.  then  proceeded. — ^The  true 
objed  of  the  ftatute  %i  Jac.  i.  r.  19./  10  &  t  !•  was  to 
make  the  reputed  ownerihip  of  goods  and  chattels  in  the 
poflcffioQ  of  baobrupts,  at  the  time  of  their  baokruptcyt 
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the  real  ownerfliip  of  fuch  goods  and  chattels,  and  to  fatn 
,  ]t€t  them  to  all  the  debts  of  the  bankrupt :  conGdertng  that 
€iZ*infi        fuch  reputed  ownerlhip  would  draw  after  it  the  real  fale» 
order,  alteration,  and  difpofition  of  the  goods.   The  flills« 
it  appears,  were  fixed  to  the  freehold  ;  and  as  fuch,  we 
think,  would  not  pafs  to  the  bankrupt's  affigaees  under  the 
defcription  of  goods  and  chattels  in  the  ftatute.  But  as  to 
the  vats  and  utenfila,  there  is  nothing  in  the  cafe  to  rebut 
the  reputed  ownerlhip  following  the  pofleffioo  of  the 
bankrupts  after  the  diflblution  of  the  old  firm,  when  the 
buGnefs  was  continued  to  be  carried  on  by  the  bankrupts 
alone  in  the  fame  manner  as  it  followed  the  pofleffion  of 
the  antecedent  partnerihip  when  the  trade  was  carried 
on  by  John^  Robt.  and  IVm.  Horn.    Before  the  deed  of 
the  aoth  of  March  1801,  though  J^hn  Horn  might  have 
had  a  priority  of  claim  to  the  ftillSj  vats,  and  utenGIs,  as 
between  him  and  his  partners;  yet  to  the  eye  of  the 
world  the  apparent  ownerfliip  of  them  was  in  the  part^ 
ners,  John^  Robert^  and  William  Horn.    After  the  deed 
John  demifed  thefe  things  to  Wm.  Horn  and  Richard  • 
Jact/on,  who  continued  to  carry  on  the  trade  after  he 
had  retired  from  tt»  finding  it  to  b^  a  io(ing  concern ; 
and  in(tead  of  refetxing  a  rent,  he  referved  an  annuity 
payable  to  himfelf  and  his  wife  and  the  furvivor  of  them, 
with  a  liberty  to  the  new  partners  to  purchafe  thefe  ar- 
ticle^  on  the  death  of  fuch  furvivor.    Under  this  agree- 
ment Wm.  Horn  and  Richard  Jack/on  continued  in  po& 
feflion  of  the  property,  carrying  on  the  trade  in  the  fame 
manner  as  was  done  before  j|  and  to  the  eye  of  the  world 
the  property  of  thefe  goods  appeared  to  be  veiled  in  them 
in  the  fame  manner  as  it  appeared  to  be  in  the  former 
partnerOiip.    As  between  the  parties  to  the  contrad,  the 
aew  partners  could  not  indeed  (cUj|  altei^  orderj  or  dif^ 
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pofe  of  the  property  but  according  to  the  proviGons  of        i8q8» 
that  deed  :  but  as  to  the  world  in  general  they  appeared  " 

to  have  the  fame  right  over  It  which  the  former  partners       ^i^inft 
had.    Had  they  not  then  the  reputed  ownerfhip  ?    If,  as 
in  fome  manufadorics,  where  the  engines  necefTiry  for 
carrying  on  the  buGnefs  are  known  to  be  let  out  to  the 
feveral  manufa£lurers  employed  upon  themi  there  had 
been  a  known  ufage  in  this  trade  for  diflillers  to  rent  or 
hire  the  vats  and  other  articles  ufed  by  them  for  the  pur- 
pofe  of  didillingi  the  pofleflion  and  ufe  of  fuch  articles 
would  not  in  fuch  a  cafe  have  carried  the  reputed  owner- 
ihip.   But  in  the  abfence  of  fuch  n  ufage,  there  is  no« 
thing  dated  ia  the  cafe  which  qualiGes  the  reputed  own* 
erlhip  ariGng  out  of  the  poflfeOioh  and  ufe  of  the  things 
in  their  trade.    The  world  would  naturally  give  credit  to 
the  traders  on  their  reputed  property ;  and  the  perfon 
who  permitted  them  to  hold  out  to  the  world  the  appear- 
ance of  their  being  the  real  owners  ought  to  be  anfwer* 
able  for  the  confequences,  and  was  fo  intended  to  be  by 
the  ftatute.     For  foroc  time  it  was  vexata  queilio  whe« 
ther  the  preamble  controlled  the  ena£ling  wordsi  fo  as  tq 
confine  the  operation  6f  the  (tatute  to  cafes  where  the 
bankrupt  was  the  original  owner  of  the  property  con^ 
veyed  by  him  to  the  particular  creditor ;  but  the  ena£ting 
words  have  been  long  held  not  to  be  fo  controlled.  Herej 
in  UStf  the  bankrupts  were  only  leGees  of  thefe  goods ; 
but  that  was  a  fecret  known  only  to  the  parties  themv 
felves ;  and  nothing  appeared  to  teach  the  world  that  the 
bankrupts  could  not  bind  the  property  to  the  full  extent 
of  it.    This  is  a  cafe  then  which  comes  within  the  fair 
conftru£lion  of  the  enading  words.    The  cafe  of  Bry/ou 
T*  ff^y/U  bears  ftrongly  on  the  prefent}  for  that  was  not 
the  cafe  of  a  moi^tgagor  keeping  poffeflion  of  goods,  as 
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might  be  fuppofed  ft^m  the  note  of  what  was  faid  bjf 
Jjotd  MamJUld :  but  the  plaintiff^  who  was  the  original 
owner  of  the  plants  £nding  that  Simpjiftf  to  whom  he 
had  fold  it  on  the  fecurity  of  two  promiflbry  note8»  was 
not  able  to  pay  the  notes  when  due^  agreed  to  take  back 
the  plant  and  give  up  the  notes,  and  to  let  the  plant  to 
Simpfon  at  a  rent :  under  which  agreement  Simffin  con* 
tinned  in  poflciBon  of  it  up  to  the  time  of  his  bankruptcy* 
Mr.  Jufttce  BulUr  there  diftinguiflied  the  cafe  from  that 
of  a  banker  or  fa£tor  who  by  the  courfe  of  trade  mull 
have  the  goods  of  other  people  in  his  pofleffion ;  and 
therefore  it  did  not  hold  out  a  falfe  credit  to  the  world. 
He  meant  therefore  to  fay  that  where  the  poflcllion  did 
hold  out  a  faife  credit  to  the  world,  there  the  ftatote 
would  follow  it,  and  attach  upon  the  goods.  And  the 
cafes  of  Mace  v.  Cadellf  and  Lingham  v.  Biggs^  are  an* 
thorities  to  the  fame  purpofe.  The  principle  to  be  de« 
duced  from  all  of  them  is,  that  where  the  reputed  owner«t 
Ihip  of  the  goods  in  the  trader  is  permitted  to  be  held  ont 
to  the  world,  it  (hall,  with  refpeA  to  the  world,  be  con<» 
lidered  as  the  real  ownerOiip.  I  do  not  enter  into  the 
queftion,  whether  the  bankrupts*  poffefEon  were  confide 
ent  with  the  deed ;  becaufe  that  would  only  apply  to  the 
time  after  which  the  plaintiflF  might  have  re-entered  for 
non*payment  of  the  annuity.  Her  not  doing  fo  might 
pelhaps  be  argued  as  more  diftindly  (hewing  her  inten^P 
tton  to  ei:hibit  the  apparent  owner(hip  of  the  bankrupts 
to  the  world :  but  I  lay  no'ftrefs  on  it ;  for  in  my  view  of 
pe'cafe,  however  coniiftept  their  pofleiEon  might  have 
Men  with  the  deed,  it  would  only  have  (hewn  that  dfli 
deed  itfelf  was  the  fraud  which  the  ftatute  meant  to 
guard  agamft.  The  principle  is,  that  in  all  cafes  idiere| 
|>^  the  conftAt  suid  pero^iffion  pf  the  true  oiyner  of  goods, 
•  a  ^d?f 
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a  trader  in  pofleffion  has  the  apparent  ownerfliip»  and  in-        f  8o8. 
cideotal  to  that  the  order  and  difpoiition  of  them ;  and       " 
so  other  circumftance  appears  to  control  fuch  apparent       ^f^ 
AWDerOiipi  and  (hew  that  the  trader  was  not  the  real 
owner }  the  true  owner  permitting  the  trader  to  exhibit 
this  appearance  does  it  at  his  peril; 

Grose  J.  The  cafe  of  Mqc$  t.  Cadell  has  pnt  a  con- 
Itrtt&ion  upon  the  ftatute,  which  has  ever  fince  fettled, 
that  where  the  real  owner  of  goods  fufiers  a  trader  to 
Jbave  the  reputed  ownerOiip,  fo  as  to  faaTC  the  apparent 
order  and  difpQfition  of  them,  and  the  trader  becomes 
bankrupt,  the  ftatute  gives  the  property  to  the  aflignees 
for  the  benefit  of  the  creditors.  I  only  doubted  whether 
the  ftills  which  were  fixed  to  the  freehold  would  pafs 
finder  this  ftatute ;  but  it  is  now  agreed  that  they  do  not. 
But  with  refped  to  the  other  articlesi  it  is  impoflible  to 
diftinguifli  this  cafe  in  principle  from  th^  current  of  thofe 
which  have  been  decided,  which  have  gone  upon  the 
ground,  that  where  the  real  owner  enables  a  trader  to 
acquire  credit  by  having  the  pofleffion,  and  apparent  order 
and  difpofition  of  goods  with  refpeA  to  the  world,  he 
.  4oes  in  effe£l  permit  fuch  trader  to  take  upon  himfelf, 
and  he  has  with  refpe£l  to  the  world,  the  apparent  fale, 
alteration,  and  difpofition  of  the  goodsi  within  the  mean- 
ing of  the  ftatute, 

* 

Lawrbmce  J»  The  queftion  in  thefe  cafes,  as  wa< 
pbfenred  by  Mr,  Juftice  BulUr  in  Walhtf  ir.  Burnellt  if 
rather  a  queftion  of  fa£l  than  of  law.  And  therefore  it 
ieems  more  proper  in  fuch  cafes  to  leave  it  to  the  jury  to 
lay  whether,  under  the  circumftancesj  the  bankrupt  had 
\  the  reputed  ownerfhip  of  the  goods  at  the  timej  for  if 
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i8oS.        the  true  owner  fuficr  a  trader  to  have  the  reputed  owoef- 
'  fiup  of  goods  left  in  his  pofleiGony  and  be  become  baok- 

^r9^^^  ^ff 

mgMnf        rupt,  the  ftatute  fays  that  the  property  (hall  go  to  his 
aiEgnees,     In  this  cafe  therefore  we  arc  rather  caUed 
upon  to  confider,  as  upon  a  motion  for  a  new  trial,  what 
conclufion  a  jury  (hould  have  drawn  from  this  evidence^ 
than  to  confider  a  dry  queftion  of  law.    The  faAs  ftated 
•arei  that  one  partner  upon  retiring  from  bufinefs  leafes  to 
others  who  continue  it,  (one  of  whom  had  been  in  part- 
nerfliip  with  him  before,)  certain  ftills,  vats,  and  utenfili 
proper  for  carrying  on  the  bufinefs,  and  which  had  been 
nfcd  by  the  former  partners.    The  new  partners  become^ 
in  confcquence,  to  the  world  the  apparent  owners  of  the 
property.    It  may  happen  from  the  courfe  of  certain 
trades,  that  mafles  of  machinery  are  kt  out  by  the  owoeit 
to  the  mechanics  engaged  in  them,  and  the  notoriety  of 
fuch  a  ufage  in  the  trade  may  rebut  the  prefumption  of 
ownerlhip  which  would  otherwife  arife  from  the  poflef-. 
fion }  but  in  general  the  pofleflSon  of  utenfils  of  trade 
muft  be  taken  to  be  by  the  owners  of  them.    And  I 
agree,  that  nothing  turns  upon  the  queftion  whether  or 
not  the  pofiefiion  of  the  bankrupts  in  this  cafe  were  con* 
fiftent  with  the  deed  under  which  they  claimed  from  JJm 
Horn :  for  the  very  oh)t€i  of  the  ftatute  was  to  present 
the  true  owner  from  enabling  another  to  hold  himfelf 
out  to  the  world  as  fuch,  and  thereby  gain  a  falfie  credit : 
and  this  being  a  fecret  deed,  the  world  could  know  no- 
thing of  its  contents.    It  was  prefled  in  the  courfe  of  the 
firft  argument,  that  the  reputed  ownerlhip  mentioned  ia 
the  ftatute  muft  be  underftbod  where  there  was  a  power 
of  fale  confided  to  the  bankrupt  by  the  true  owner }  and 
reference  was  made  to  the  words  of  Lord  MemsfitU  in 
Mace  V.  Caiell^  that  the  ftatute  did  not  extend  to  )all  po(. 
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ISble  cafes  where  one  man  had  another  man's  goods  la       i8o9« 
his  pofielEon.  as  the  cafe  of  hfkots.  &c.  who  have  the       ^ 

HomK 

pofleffion  as  trufteesy  &c.  U  fill  for  the  ufi  ef  their  princi*        ^latfi 
pal:  "  but  the  goods  mud  be  fuch  as  the  party  fuflfers 
the  trader  to  fill  as  his  own.*^    But  this  lafl:  ezpreflion 
^as  evidently  ufed  in  contradtftinflion  to  the  cafe  of 
fadorsy  &c.  who  fold  for  other  perfons  and  not  for  thenw- 
felves.     ADd  he  could  not  have  meant  to  lay  it  down 
generally ;  for  that  was  not  the  cafe  of  a  fale ;  but  the 
f a£b  there  were,  that  the  owner  let  the  bankrupt  into  her 
houfe,  where  he  pafled  as  her  huiband :  but  ihe  never 
gave  him  the  power  of  felling  the  goods^  and  he  never 
had  fojd  them  :  yet  by  treating  him  as  her  huiband  (he 
had  given  him  the  reputation  of  being  the  owner  of  the 
goods;  which  was  held  to  bring  the  cafe  within  the  fta« 
lute.     As  to  the  cafe  of  Brjifon  v.  Wylie^  on  which  my 
Lord  has  obferved,  Lord  Mansfield  certainly  confidered 
the  whole  as  a  trick  and  contrivance  to  evade  the  ftatute: 
and  what  was  faid  by  ,Mr.  Juftice  Bulttr  goes  the  whole 
length  of  our  opinion  in  this  cafe ;  that  a  fafior,  who 
mnft  in  the  courfc  of  his  buGnefs  have  other  perfon*8 
goods  ia  his  poffeffion,  does  not  thereby  gain  a  falfe  cre- 
dit; but  that  where  the  conda£l  of  the  true  owner  ena- 
bles another  in  whofe  hands  the  goods  are  to  hold  out  to 
the  world  the  reputation  of  ownerOiip,  he  thereby  gives 
that  other  a  falfe  credit  to  the  extent  of  the  property  fo 
confided  ;  for  which  the  ftatute  meant  to  make  him  re- 
fponfible.    It  is  often  a  queftion  of  fad  whether  the  pof« 
feflion  of  goods  do  hold  out  a  reputed  ownerfhip  in  the 
pofiefTor,  as  in  the  cafe  of  furniture  in  lodgings.    In  the 
prefent  cafe,  the  opinion  which  we  have  formed  from  the 
faAs  ftated  will  make  it  neceflary  to  inquire  which  of 
lliefe  articles  are  fixtuKSj|  an4  which  are  not :  and  for  the 

value 
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i8o8*       Talae  of  the  fixtures  when  afcertamed,  and  bejond  that| 
'  for  the  damage  which  may  have  been  done  to  the  houfe 

Horn 

mimnjt       in  removing  the  fixtures,  the  plaintiff  will  be  entitled  to 
.  recover* 

'  Le  Blanc  J.  The  queftion  is,  whether  the  bankrupts 
having  obtained  the  reputed  ownerfhip  of  the  moveable 
utenfils  of  the  trade  by  poffeflion  of  them  before  and  at 
the  time  of  the  bankruptcy,  acquired  the  real  own^rihip 
by  the  (iatute  for  the  benefit  of  their  creditors  ?  I  lay  otlt 
of  confideration  the  queftlpn  of  re-entry  of  the  plaintiff} 
for  I  do  not  think  that  it  makes  any  difference  in  this 
cafe.    This  dccifion  will  only  be  an  authority  for  a  cafe 

* 

where  the  bankrupts  were  in  poffelBon  of  utenfils  ncccf* 
fary  for  carrying  on  their  trade  under  a  leafe  $  and  where 
there  was  no  ufage  of  the  trade  for  the  trader  to  have 
fuch  utenfils  let  to  htm  on  hire.  Wherever  fuch  a  ufage  of 
trade  may  prevail,  the  cafe  may  deferve  another  confider* 
ation.    I  muft  take  it  upon  the  fafls  here  difclofed,  that 
Jnhn  Horn  was  the  owner  of  the  utenfils  in  queftion  be« 
fore  the  deed  of  March  1801 ;  though  that  izGc  is  very 
clumfily  ftated  in  the  cafe ;  the  Court  however  confiders 
that  by  fome  means'  or  another,  which  do  not  diftin^Uy 
appear,  thefe  utenfils  were  the  property  of  John  Horn  g 
and  he  demifed  them  to  the  bankrupts,  who  we;c  to  carry 
on  the  trade  after  he  withdrew  from  it  j  and  without 
thefe  articles  they  could  not  have  carried  on  the  trade  | 
and  there  is  no  ufage  in  the  trade  for  letting  fuch  uten- 
fils.   The  queftion  then  is,  whether,  under  thefe  circuqa^ 
fiances,  the  bankrupts  had  the  poffeflion,  order,  and  dtf* 
pofition  of  the  goods  by  the  confent  of  the  true  owner  ? 
I  think  they  had.  For  though  there  are  manj  exceptional 
as  in  the  cafe  of  hStot$i  bankers,  lodgersi  and  others  who 


Bakek. 
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tre  known  to  have  the  goods  of  other  perfons  in  their  i8o8* 
pofleflion ;  npnc  of  which,  it  is  true,  are  ezprefsly  ex-  — ^— 
cepted  in  the  uatute }  yet  the  ground  of  all  the  excep-  mgninfi 
tions  has  been,  that  the  pofleflion  of  fuch  and  fuch 
defcriptions  of  perfons  did  not  carry  to  the  underfl:anding 
of  the  world  the  reputed  ownerflilp.  'The  fame  rule 
inight  extend  to  furniture  let  with  a  houfe,  and  perhaps 
even  to  furniture  let  without  the  houfe  to  be  ufed  there^ 
where  fuch  lettings  were  ufual ;  and  by  a  parity  of  reafon 
to  utenfilsof  trade  ufually  let  to  the  traders;  becaufe  pof- 
feflion  in  fuch  cafes  would  not  carry  the  reputed  ownier- 
fliip  of  the  property,  and  would  not  impofe  on  the  world 
jt  falfe  appearance  of  property  in  the  pofleflbr. 

The  verdift  to  be  entered  for  the 
plaintiff  for  the  value  of  the  fix- 
tures only,  and  the  damage  done 
in  removing  them. 


^6 
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i8o8. 


The  Kino  againft  Courtenay. 


The  charter  of     AN  information  in  nature  of  a  quo  warranto  was  filed 

Solutjbtm^    •      r\  ._....  ... 

powers  Che 


aoayor,  jaftice 
of  the  peace, 
mad  the  reft  of 
the  aldermen 
(leven  in  all}» 
or  the  piajor 
part  of  them, 
of  whom  the 
mayor  and  juf- 
tice  to  be  two, 
when  it  (hali 
feem  to  them 
autve/iunt  and 


againft  the  defendant,  calling  upon  him  to  fbew 
by  what  authority  he  claimed  to  be  a  free  burgefs  of  the 
borough  of  Sakaflfs  which  ftated  that  Sulta/b  is  an 
ancient  borough,  incorporated  by  die  name  of  the  mayor 
and  free  burgcfles  of  the  borough,  &c. ;  that  there  is 
an  indefinite  number  of  free  burgefies ;  and  that  the  de« 
fendant,'on  the  i8th  of  Dtcember  ^TGto.  3,  ufed  and 
ezercifcd,  and  ufurped  the  office  of  a  free  burgefs  of  the 

lir^yfrwbu^  horough,  and  ftill  doth,  &c.  without  any  legal  warrant. 

geflcs  as  (hall      Xhe  defendant  in  his  plea  fet  forth  a  charter  granted  by 

his  prefent  majefty,  in  the  14th  year  of  his  reign,  where- 
by he  incorporated  the  village  of  Zaliajb  by  the  name  of 
the  mayor  and  free  burgtfies  of  the  borough  of  Salta/b  i 
and  thereby  granted  that  one  of  the  aldermen,  to  be 
eleded  in  the  manner  therein  mentioned,  (hould  be  the 
mayor ;  that  there  (hould  be  fix  other  free  burgefles  of  the 
inhabitants  of  the  borough,  to  be  ele£led  as  therein  men- 
tioned, befides  the  mayor  for  the  time  being }  viz.  feven 

them  to  fill  up 

the  vacant  place  of  alderman,  and  which  meeting  the  mayor  /aid  was  hdd  for  that  fole 
purpofe,  the  tlefendant  tendered  himfetf  to  be  fworn  in ;  againft  which  tiiree  alder* 
men  proteflcd,  one  of  whom  immediately  left  the  aflembly;  but  before  the  ether  two 
protefiers  withdrew,  the  mayor,  with  the  aflientof  two  other  sdderin^n,  adniiniftered  the 
oath  of  office  to  the  defendai\t.    Hcldy 

z.  That  the  fwearing  in  of  the  burgefs  might  well  be  at  a  time  fubfequent  to  tlie  eleQion; 
be  having  had  a  prefent  legal  capacity  to  be  fwom  in  at  the  time  of  his  ele^on  j  and 
therefore  not  like  the  cafe  of  an  infant  eleded. 

s.  That  the  ad  of  fwearing  in,  being  nwrely  miniflerial,  may  be  done  by  the  mayor,  as 
prcfiding  officer,  in  the  prtfence  of  the  majority  of  the  mayor  and  aldermen,  by  whom  fuch 
w/Bt  wai  required  to  be  done,  whenfoever  and  howfoeTcr  alTcmbied,  and  without  any  pre* 
irXoos  fummons  for  this  purpofe  j  there  being  no  diflent  by  the  majority  at  the  time  when 
the  oath  was  fo  adminifttred. 

3*  Though  three,  an  equal  number  of  thofe  firft  afTemhled,  ^/vi^^^f  agalnfl  the  defend* 
anrs  being  fworn  in  wlien  he  firft  tendered  himfclf  to  take  the  oath,  yet  one  o^the  pro- 
teilers  having  withdrawn,  it  was  competent  to  the  majority  who  remained  to  adminifter 
the  oath  i  no  vote  having  been  come  to  by  the  major  part  at  firft  affembled  co  preclude  tho 
body  from  doing  the  ad  at  that  meeting* 

4.  Quaere,  Whether,  if  it  be  found  apinfl  a  defendant  in  quo  warranto,  that,  tbougb 
duly  4lcded,  he  was  not  duly  fwom  in,  there  can  be  any  other  judgment  againft  him  than  of 
ouiler  abfolute  ^  there  bcipg  ao  inftance  of  a  judgnicr.t  of  oufttr  quoofquc. 

7  capital 


pleafcthem,tff(^ 
»  the  fame  fret 
imr^tffetfi  eUBed 
teadmmfier  am 
^tbt  &C.     The 
defendant  was 
cleded  a  free 
buigefs  in  0£i. 
iSo4»and  in 
Dec.  1806,  at  a 
meeting  of  fix 
•tit  of  the  fevea 
aldermen,  in 
coniequence  of 
a  nunidamus  to 
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capital  free  burgefles  of  the  inhabitants  of  the  borough  In  i  to8. 
the  whole,  who  (hould  be  the  aldermen  and  council*  That  ^ tucKxT 
the  mayorof  each  preceding  year  fliould  be  a  juftice  of  the  ^^^'/^'^^^ 
peace  until  a  new  mayor  (hould  in  due  manner  be  eleded 
znd  fworn.  That  it  (hould  and  might  be  lawful  for  the 
mayor  and  juftice  of  the  peace,  and  the  reft  of  the  alder- 
men for  the  time  being,  or  the  major  part  of  them,  (of 
whom  the  mayor  and  juftice  of  the  peace  were  to  be 
two,)  from  time  to  time,  and  at  all  times  thereafter, 
when  and  fo  often  as  to  them  it  (hould  feem  convenient  and 
neceffarj^  to  nominate^  cleft,  and  prefer,  fo  many  and  fuch 
perfons  to  be  free  burgeiTes  as  (hould  pleafe  them  ;  and 
to  the  fame  free  burgcfles  fo  clcSed  to  adminjfter  an  oath 
feithfully  to  execute  all  things  which  in  the  place  of  a 
free  burgefs  belonged  to  be  done  \  and  this  without  any 
'commiflion  or  further  warrant  to  be  obtained  from'  the 
king,  Sec.  The  plea  then  ftated  the  acceptance  of  the 
charter :  and  that  afterwards,  on  the  ift  of  08ober  1804, 
5Wi»  Buller  Efq.  then  being  mayor,  John  C/cvelandE(<i. 
juftice  of  the  peace,  and  R.  Hickes^  R.  Thomasy  James 
Butter^  and  J.  Gniorian  Efqs.  aldermen,  affcmbled  at  the 
Guildhall  of  the  borough  to  nominate  and  eleft  free  bur- 
gcfles, dfd  nominate  and  eleft  the  defendant  a  burgefs ; 
and  that  being  fo  eleftcd  the  defendant  afterwards,  and 
before  his  ufer  or  claim  of  the  faid  office,  on  the  iStli  of 
December  1806/  at  the  Guildhall^  before  the  faid  James 
Buller,  then  being  mayor,  tht  fnid  John  Buller,  then  being 
juftice  of  peace,  and  S.  Brew  Efq.  and  the/i/rf  R.  Hickes, 
Jm  Cleveland,  and  J.  Gaborian,  then  being  aldermen  of 
the  borough,  was  duly  fworn  into  the  faid  office  of  a  free 
burgefs,  and  took  the  oaths  prefcribed  by  the  charter  5 
by  virtue  whereof  the  defendant  claimed  to  be  a  free  bur- 
gefs  of  the  borough. 

The 
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i8o8.  The  replicadon  took  iflue  on   ferenl  bds  ftated 

*"""'"'  in  the  plea;  ift|  that  the  faid  Jdm  Bulkr^  7.  CUvdanJ^ 
«^«i^  JZ.  Hkkes^  R.  'Tbamof,  James  BulUr  (the  aUennan), 
xTuiAT.  ^^  ^^  Gahriaffp  did  IkOt  i/f«^  afimUe  to  nominate  and 
efeffjree  iurgtffis  in  manner  and  form  as  pleaded,  adly. 
That  they  did  not  nominate  and  eleA  the  defendant  into 
the  office  of  a  free  burgelsj  in  manner  and  form,  &c. 
Sdl]r»  That  the  defendant  was  not  duly  fworn  into  the 
faid  office  in  manner  and  form,  &c.  4thly9  That  the 
mayor^  and  joftice  of  the  peace^  and  the  reft  of  the 
aldermen  for  the  time  beingj  or  the  major  part  of  them^ 
(the  mayor  and  juftice  of  the  peace  being  two)  did  not 
adminifter  fuch  oath  to  the  defendant^  nor  was  the  de- 
fendant fwom^  as  by  the  charter  is  required.  On  all 
which  facts  iflues  were  joined. 

At  the  trial  at  Bodmin  the  firft  and  fecond  iffiies,  npon 
the  due  aflembling  of  the  mayor^  juftice^  and  aldermen 
for  the  eleAion  of  the  defendant  as  a  free  bnrgefs»  and 
the  fa£l  of  his  eledion  by  the  fame  perfons  in  manner 
and  form  as  alleged  in  his  plea,  were  found  for  him. 

As  to  the  3d  and  4th  iflues,  upon  the  faft  and  the  le* 
gttlarity  of  the  defendant's  ha?ing  been  /worn  into  the 
office  of  a  free  burgefs,  the  jury  found  a  fpecial  Terdi£^ 
to  the  following  efiea :  lliat  on  the  18th  of  December 
1806,  the  place  of  one  of  the  aldermen  being  vacant, 
James  Buller,  the  mayor,  John  Buller^  the  juftice  of 
peace,  R.  Hides,  J.  Cleveland^  S.  Drew,  and  J.  Gaborian, 
aldermen  of  the  borough,  (being  the  two  quorum  officers 
and  fix  out  of  the  feven  aldermen,}  and  divers  free 
burgeffes,  were  aflembled  in  the  Guildball  of  the  bo« 
rough,  on  due  notice,  in  obedience  to  a  writ  of  maa« 
damus  iflued  out  of  B*  R*  commanding  them  to  pro* 
cecd  to  the  cle£lion  and  f wearing  in  of  an  alderman  of 

the 
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the  borough,  in  the  toom  df  R*  Thomas,  deceafed.    Thalt        l8o8. 
at  fuch  meetin?  the  defendant  came  and  ofFered  himfclf        .   ^ 

»  The  Kin  c^ 

to  be  fworn  into  the  office  of  a  free  bargefsi^  and  to        a^ainft 
take  the  ufual  oaths  ;  grounding  fuch  claim  on  his  clec^^ 
tion  thereto  of  the  iftof  OBober  1804 }  the  mayor  having 
before  that  time  faid  that  the  meeting  was  for  the  fole 
purpofe  of  ele£ting  an  alderman.    That  R.  Hicks ^  5» 
Drew,  and  J,  Gaborian,  (three  of  the  aldermen,)  on  the 
defendant's  fo  oflFerIng  himfclf  to  be  fworn  inj  proteftei 
againft  his  being  (worn  iiif  and  againft  doing  any  ihitig 
at  that  meeting  except  eleAing  and  fwearing  in  an  alder* 
man  ;  for  which/ as  they  alleged,  the  meeting  was  held  } 
and  delivered  to  the  mayor  a  written  proteftation  as  fol- 
lows-^** we  hereby  proteft  againft  every  proceeding  oC 
<*  the  Court  this  day  unconnected  with  the  eleQion  of 
*<  an  alderman.     \%th  December  1806.  (figned)  R.  Hicls, 
<*  J.  Gaborian,  S.  Xhew^  (together  with  the  names  of  i5 
free  burghersi  and  dire£led)  ^<  To  the  mayor  of  Saltq/b, 
*'  the  judicci  the  aldermen,  and  free  burgefles  of  the  faid 
«  borough/'    That  the  three  aldermen,   R.  Hlchs^  S. 
Drew,  and  J*  Gaborian,  then  rofc  to  leave  the  room  ; 
but  the  mayor  proceeded/ to  admfnifter  to  the  defendant 
the  oaths  ufed  and  required  at  th^  fwearing  in  of  a  perfon 
duly  eledled  into  the  office  of  ja  free  burgefs ;  which 
9aths  were  fo  admintftered  to  the  defendant  after  R.  Hicks 
(one  of  the  three  protefting  aldermen)  had  withdrawn^ 
and  before  S*  Drew  and  ]•  Gaborian  (the  two  other  pro« 
tefting  aldermen)  left  the  room^  which  they  did  Immediately 
afterwards^  But  whether  the  defendant  were  under  tbofc 
circumftanccs  duly  fworn  into  the  fiiid  office  of  a  free 
btt^fs,  as  alleged  by  him.  inl^is.  pjca ;  or  whether  the 
mayoTy  juftice  of  peace,  and  the  reft'  of  the  aldermen,  or 
the  major  part  of  them  (the  mayor  and  juftice  being  two) 
Vol.  IX.  S  did 
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did  admiiiifter  fuch  oath  to  the  defendanr^  and  the  ic^ 
fendaot  were  fworn^  as  by  the  charter  u  required,  and 
y^        by  the  plea  is  fuppofed^  the  jury  prayed  the  advice  of  the 
Court  in  point  of  law. 
Thia  eafe  was  argaed  in  the  laft  term^  when 

^dam  Jan.  for  the  profecutor  contended  that  the  de* 
fendant  was  not  duly  fwom  into  the  office  of  a  free  bnr- 
gefs  on  threi  grounds;  i.  bccaufe  the  fwearing  in  was 
not  at  the  fame  time  as  the  ele£lion.   2.  Becaufe  the  de* 
fendant  was  fwom  in  at  a  corporate  meeting  fummoned 
for  a  diflerent  fpccific  purpofe,  and  there  was  not  the- 
confent  of  the  whole  body  to  the  z&  at  the  time,  fo  ao 
to  cure  the  defed  of  fummons  for  this  purpofe.    3.  Be- 
caufe he  was  not  fwom  in  by  the  mayor,  juftice  of  peace, 
and  the  reft  of  the  aldermen,  or  the  major  part  of  them. 
Firft,  The  ele^iion  and  fwearing  in  muft  be  fimul  es 
femel.    This  was  fo  confidered  in  the  King  ▼.  Carter  (a\ 
where  the  words  of  the  charter  of  Port/mouth  were  in 
fubftance  the  fame  Sis  in  this  cafe.    [Lord  EUenhrougb 
C.  J.  The  queftion  in  judgment  there  ii^as,  whether  the 
corporation  could  t\t€t  an  infant  into  an  office  who  was 
incapatU  of  taking  it  at  the  tme.}    Some  of  the  Judges^ 
particuhrly  jl/fon  J.,  went  upon  the  ground  that  by 
the  true  conftruAion  of  the  chatter  the  fwearing  ia 
was  intended  to  be  done   at  the  fame   time  as  the 
tleAiofl,  as  if  it  were  one  continuing  zCt.    And  the  fame 
intention  is  to  he  collected  from  the  dire£^ion  in  this 
charter  to  eleCt  free  burgefles  when  it  fliould  feem  *<  ^n* 
hfenient  and  nrc^faurf^  to  the  corporation.    For  if  at  any 
liinf  k  is  mciffary  to  eleft.  It  muft  be  equally  necefiuy 
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thSil  the  pcrfons  defied  {bould  immediately  take  upon  l8od» 
tbeipfelves  the.  office  and  be  iworn  in;  otheiwife  the 
fwcanag  in  at  a  future  time  will  not  be  fuch  as  will  ftip-  agaiv/ 
ply  the  neeeflity:  and  the  corporation  are  accordingly 
direfted  in  the  fame  fentence  to  admioifter  the  oath  to 
the  burgeffes  fo  ele£ledj  without  adding  when  it  (hall  be 
convenient }  the  charter  contemplating  that  the  power  of 
filling  the  office  fliould  be  completely  executed  at  one  and 
the  fame  time.  The  general  convenience  of  the  thing  is' 
alfo  in  favour  of  this  con(lru£lion ;  for  if  the  fwearing  in 
be  left  to  any  future  time  at  the  pleafure  of  the  perfonS^ 
elefled,  the  corporation,  having  no  means  of  compelling 
them  to  come  in  and  be  fworn,  might  be  diflblved  in  the 
mean  time  for  want  of  fufficient  numbers :  and  at  a  great 
diftance  of  time  doubts  might  arife  as  to  the  identity  of 
the  perfons  fo  nominated,  idly,  The  corporation  having 
been  afiembled  for  the  fpecific  purpofe  of  e!e£ling  an 
alderman,  and  which  was  declared  by  the  mayor  to  be 
the  foie  purpofe  of  their  meeting,  could  not  do  any  other 
zCt  unconnected  with  that  purpofe,  without  the  concur- 
rence of  the  whole  body.  For  which  he  cited  Mscbell  v. 
Nevinfon  (j).  Rex  v.  TVtle  (*),  Rex  v.  Carlijle  (r),  and 
iZ/x  V*  Theodorici  {d) :  and  in  anfwer  to  an  obfervatiort 
from  the  Bench,  that  thefe  were  cafes  of  ele&ions ;  he  ^ 

argued  that  there  was  a  diftinflion  in  principle  between 
proceeding  to  an  ele£lion,  and  to  a  fwearing  in,  where 
the  corporation  was  fummoned  for  another  diftind  pur« 
pofe.  And  the  objection,  he  faid,  applied  with  peculiar 
force  to  a  corporate  meeting  aifembled  to  do  a  fpecific 
id  in  obedience  to  a  writ  of  mandamus,  where  the  fwear« 
iog  in  of  the  defendant  interrupted  the  proceeding  which 

(«)  »  LdntUym.  1355.  W  1  Bernard.  80. 

ic)  1  9trc..z%i.  and  vid«p  Ji*/,  544*  (<0  >  ^^  S4S« 
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1808.        it  was  the  duty  of  the  aflemblj  to  difpatch,  and  thereby 

■  endangered  its  continuance.     3dly,  And  principallj»  he 

'^%^nfl^      objeaed,  that  the  defendant  was  not  fworn  in  before  the 

Cow»,T«»AY.    jjj^y^y^  juftice  and  aldermen*  or  the  major  part  of  them, 

as  required  bythc  charter,  being  the  fame  body  who  have 
power  to  eleft.  The  confent  of  the  body  by  whom  the 
fwearing  in  is  required  to  be  is  neceflary  to  its  validity  s 
and  therefore  in  Rex  r.  Ellis  (<i),  the  fwearing  in  was 

held 

(«)  %  Stra.  994.    The  following  Report  of  thii  cafe^  from  Mr.  Fw^% 

Noies,  is  more  full  than  that  in  Strange* 

Rex  V-  Ellis,  M*  %  G.  a.  B.  R.'^Q»o  warranto  to  try  his  right  to 
be  mayor  of  Nno  Rimney  \  one  iflVie  fcnt  to  trial  was»  if  duly  tltSedi  this 
was  found  for  the  defendant.  Another  was^  if  dulyynwm  |  and  this  wit 
found  for  the  king.  And  tlic  defendant  moved  for  a  new  trial  upon  a 
fuppofuiont  that  Eyre  C.  J.,  who  tried  the  caufe,  had  given  a  wrong  di« 
re^lion  to  the  jury.  The  evidence  was,  that  aftrr  the  eledlon  Mr.  EUis 
came  to  be  fworn,  but  the  old  mayor  refufed  him :  however,  in  the  pre- 
fence  of  the  mayor,  who  ftill  diflentcd,  the  town  cletk,  the  ufual  officer 
to  adminifler  the  oath,  gave  the  book  to  the  defendant,  who  repeated 
the  oath  after  him :  and  the  charttr  requiring  the  new  mayor  to'  be 
fworn  befere  the  old  one,  the  queftion  was,  if  this  were  not  a  good 
fwearing  in  within  the  charter  ? 

Strange  urged  that  the  charter  was,  *<  hefore''^  and  not  **  hj  the  mayoc^** 

fo  that  the  fwearing  in  agreed  with  the  words  of  the  charter  j  and,  as  thia 

UiOt,  is,  was  alfo  agreeable  to  the  intent  of  it :  for  the  defendant  beiR^ 

fairly  eleAed,  the  crown  could  never  defij^n  to  enable  the  perfon  who  it  to 

'  adminifler  the  oath  of  office  to  exclude  him  :  but  as  the  dcAion  is  the 

foundation  of  the  party's  right,  whenever  that  is  indifputable,  the  ma/or 

ought  to  fwear  in  the  party  cleded ;  and  confequently,  upon  rcfufal  to  do 

his  dutyi  the  mayor  eled,  if  be  can  procure  himfelf  to  be  fworn  within 

'  the  words  of  the  chatter,  is  fairly  and  legally  fworn.    And  it  was  urged 

*  that,  if  the  Court  (hoold  be  of  another  opinion,  mayors  or  dther  officeri 

.  urbo  are  ill-difpofed  will  for  the  future  meet  with  encouragement  tp 

tranfgrefs  their  duty  in  this  point  s  when  it  comes  to  fce  known  that  the 

rfficer^ias  k  in  his  power  to  rejed  or  to  admit  the  party  eleAcd>  tbere 

«rill  be  p«opfe<o«ugh  icady  to  CDgage  in  1  piece  of  din j  viork, 

•Loi4 
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}%tld  to  be  bad,  becaufe  the  mayor  before  whom  it  was  to  1808. 
be  done,  though  prefent,  was  not  aflentiag :  and  it  was  _. 
there  faid  that  there  was  no  difference  between  a  fwearing  a^aiaji 
in  by  and  before  the  major.  The  fame  objection  prevailed 
in  the  cafe  of  the  Duke  of  Bedford  {n\  to  whom  the  oath 
of  office  of  governor  of  the  Bedford  Level  was  adminiHer- 
ed  by  the  regidrar,  In  the  prefence  indeed  of  the  fix  bailiffs 
1»y  whom  it  was  required  to  be  adminifleredi  but  not  by 
their  confent ;  for  they  endeavoured  to  go  away,  but  the 
door  of  the  room  was  flmt  on  them,  and  they  were  com- 
pelled to  remain  while  the  Duke  was  fo  fworn  in.  Now, 
though  it  be  fufficient  if  a  majority  of  each  integral  part 
aflemble,  and  a  majority  of  thofe  fo  aflembled  confent  to 
the  fwearing  in  ;  yet  here  Was  no  fuch  confenting  majo- 
rity; for  out  of  the  fix  aldermen  aflembled  three  were 
not  confenting  to  the  z6t :  and  thefe  were  only  prefent 


Lord  Haedwicke  C.  J.  The  title  to  every  office  Is  grounded  on  two 
things ;  the  eledlion  of  the  party,  and  his  being  fworninto  the  office : 
there  is  no  difTerence  in  the  world  between  a  fwearing  in  hy  and  bifort  the 
mayor :  in  either  cafe  the  mayor  is  equally  entruiled  wjch  ihe  fwearing  io 
of  his  fucceffor;  and  if  he  deny  to  fwear  him  in,  though  ever  fo  faiijy 
eleAed,  he  cannot  have  any  right  to  his  offi::e.     The  adminiftratlon  of 

.  the  oath  by  the  town  clerk  again  A  the  commands  of  the  mayor  was  at 
void  an  ad,  as  if,  in  cafe  this  court  were  the  proper  place  to  adounifter 
tlie  oath  in,  one  of  our  officers  had  wilfully  given  the  oath  againil  the 
order  of  the  Court;  it  is  the  confent  of  the  Court  that  eflabliihes  or 
rnakes  void  the  aA  of  fwearing.  As  to  the  encouragement  this  opinion 
m'ly   give  to  prefiding  officers,    I  apprehend  it  can  be  of  no  effeA; 

^  they  ali  know  tluit  they  are  ftiU  fubjcd  to  the  power  of  this  Court, 
which  wiJl  by  mandamus  compd  an  execution  of  tlieir  duiy.  The 
defendant  (hould  have  broup^hc  his  mandamus,  and  not  have  relied  on 
fuch  a  fwearing  in  \  and  then  he  might  have  been  legally  fworn  in.   As  it 

^  is,  the  diredion  was  right,  i^nd  the  iffiic  \\  well  found  :  (o  there  is  no  rea- 

.  fon  for  a  new  trial;  with  which  the  other  Judges  agreed.  So  it  wa&  denied, 

[a)  I  Barnard.  241  289» 
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]  8o8«       by  the  compulfion  of  the  mandamus  for  another  purpofe» 
■  and  protefted  aeainft  the  defendant's  being  fworn  in. 

The  Ktko 

agai'^jt         Bat  it  may  faid,  that  after  one  of  the  three  ha4  with- 
^o.v<iTi  4T.   ^fji^u^  jjjgyg  ^33  a  competent  meeting  of  five  out  of  the 

(even  aldermen ,  of  which  three^  the  major  part  of  the 
five,  were  competent  to  confent  to  the  z€t.  But  when 
the  defendant  oiFcrcd  himfclf  to  be  fworn  in»  all  the  fix 
were  piefent ;  and  then  the  propofal  was  in  cffe&  oega- 
tlvejl ;  and  the  adt  was  only  done  after  all  the  three  pro- 
tefting  members  had  rifen  to  go  out  of  the  room,  though 
in  fa£l,  before  two  of  them  had  aflually  quitted  it :  but 
the  whole  muft  be  taken  together,  as  done  uno  flatn  ; 
and  then  either  there  was  not  a  majority  of  thofeprefeDt 
confenting.  or  there  was  not  a  majority  of  the  integral 
part  in  tfftd  prefent  when  the  oath  was  adminifteredy 
but  it  was  done  by  furprize  and  fraudulently  ;  and  efpe« 
cially  as  no  previous  notice  had  .been  given  of  a  meeting 
for  this  purpofe. 

Another  point  was  made  in  argument,  upon  which 
however  no  judgment  was  given ;  whether,  fuppofing 
the  fwearing  in  of  the  defendant  to  have  been  invalid, 
there  fliould  be  judgment  againft  him  of  oufter  abfiluUly^ 
or  only  quoufque  he  (hould  be  legally  fworn  in.  And  AJam 
contended,  that  the  judgment  Qiould  be  of  oufter  abfolute ; 
and  this  as  well  upon  the  words  of  the  ftat.  9  Annec.  2o. 
f,  5.  which  fays,  that  the  Court  fliall  proceed  as  well  to 
give  judgment  of  ouder  againft,  as  to  Jini^  any  perfon 
found  guilty  of  ufurping  an  office  ;  and  wherever  there 
IS  judgment  to  fine,  there  muft  be  judgment  of  oufter  ab» 
folute  :  as  alfo  upon  the  want  of  any  precedent  or  autho* 
rity  for  entering  up  a  judgment  qucu/que  in  fuch  a  cafe* 
where  a  defendant  has  fet  op  a  tide  t»  an  offioe,  which 
)ias  been  fownd  againft  him.    And  be  lefencd  tP  Rm  ▼• 

Til 
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Tie  Mayor  cf  Penryn  (a)^  ^nARexv.  Heark{b)\  and  ob*         l8c8* 
fenred,  that  thpueh  Reynolds  J.  fo  far  differed  from  tbe         -  - 
reft  of  .the  Court  in  HtarW^  cafe  as  to  conuder  it  no  new         mgMni^ 
thing  to  meet  with  inftances  of  judgments  quoufi^ue; 
yet  it  was  plain,  that  he  muft  have  confounded  judgment! 
of  fei%ure  quoufque »  which  were  frequent  enough,  witi| 
judgments  oioujier  quoufque^  of  which  none  of  the  other 
judges  had  ever  heard.  And  he  mud  have  been  afterwards 
fatisfied  of  his  miftake ;  for  in  Rex  v.  Reek  (c),  upon  9 
trial  at  bar  before  the  fame  judge  ssone  of  the  Court,  it 
faavtBg  been  found  on  the  4th  idue,  that  the  defendant 
was  not  fworn  and  admitted  into  the  oCBce  of  burgefs  ; 
the  Court  agreed,  that  though  the  other  iflues  were  found 
for  him,  yet  there  muft  be  judgment  of  oufter  on  the 
authority  of  the  King  v.  Pinder^  mayor  of  Penryn.    And 
that  is  in  point  \  for  though  the  iflue  on  his  due  eleQion 
to  the  office  was  found  for  him,  yet  the  fecond  iflue  on 
the  fweariog  in  being  found  againft  him,  judgment  of 
oufter  abfolttte  was  pronounced,  which  was  affirmed  by 
the  Houfe  of  Lords.    He  alfo  obfenred,  that  there  was 
no  precedent  of  a  judgment  of  oufter  quoufque  in  the 
recorda  of  the  Crown  Office ;  and  that  fuch  a  judgment 
would  be  wholly  inoperative;  for  it  would  only  fufpeod  tHe 
party  from  the  etercife  of  his  funAion,  which  the  law, 
without  any  fuch  judgment,  would  do,  until  he  cbofe  to 
come  in  and  be  fworn  \  but  ftill  the  corporation  could  not 
compel  him  to  be  fworn,  nor  t\t€L  any  body  elfe  into  his 
office,  as  if  vacant. 

Damfier,  cootr^,  in  anfwer  to  the  firft  pbjcAion  to  the 
defendant's  title,  that  the  eleAion  and  fwearing  in  of  the 
defendant  were  noxjinml  et  ftmel^  founded  on  what  was 

(4)  1 5r«.  jSt.  (^)  A.  615. 

(f)  %  14-  ipr>  T447-   Vide  1  Srr*  95s.  ir«r  v.  BudiU  tad  ttpgtw* 
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j8o9.  bid  hy  AJion  J.  in  Rex  v.  Carter  {a\  diftinguiflicd  thii 
'         cafe,  where  the  pcrfon  elected  had  a  prefent  capacity  of 

GycAnn  being  fworn  in,  and  of  perfe&ing  bis  title  at  the  time, 
from  thaty  where  the  ele^ion  was  of  an  infant  only  five 
years  old,  who  was  then  incapable  of  being  fwom  in  and  of 
executing  the  office.  And  it  was  there  admitted  by  Lord 
Mansfield^  that  abfentees,  who  of  courfe  could  not  be  im* 
mediately  fwom  in,  might  be  ele£led.  Such  a  conftruc- 
tion  would  in  cfiefi  cpnfine  the  choice  of  hurgeffes  to  the 
inbabltanis  of  the  borough ;  which  the  charter  has  not 
done  s  though  the  choice  of  magiftrates  is  fo  confined. 
As  to  the  fecond  obje£lion,  that  the  corporate  meeting 
having  been  called  for  another  purpofe,  the  confent  of 
the  whole  body  was  neceflary  tolegalize  the  fwearing  in  ; 
this  rule  has  only  been  applied  to  ads  of  judgment  and 
difcretion,  and  not  to  mere  minifterial  a£l8,  fuch  ^s  the 
fwearing  in  of  one  before  defied,  which  this  Court  would 
compel  to  be  done  by  mandamus  abfolute  in  the  firft 
inftance.  The  declaration  of  the  mayor  that  the  meet- 
ing was  only  for  the  purpofe  of  eleAing  an  alderman, 
would  not  invalidate  the  fwearing  in,  if  the  defendant 
.  had  a  right  to  require  it.  As  to  the  third  objefiion,  that 
the  majority  of  the  body  before  whom  the  oath  is  to  be 
adminiftered  did  not  aflent  to  the  fwearing  in  ;  fuppofing 
fuch  aflent  to  be  neceiFdry  where  the  a£l  is  merely  mini- 

fterial,  and  may  be  performed  any  where  within  the  bo- 
rough, and  was  performed  by  the  principal  officer  prefent^ 
who  was  the  proper  perfon  to  adminifter  the  oath ;  at  any 
rate,  the  Court  would  require  the  mod  exprefs  and  fori 
mal  diffent,  where  it  was  the  obvious  duty  of  thofe  pre- 
fent to  do  the  aA,  and  which  this  Court  would  hare 
compelled  theiti  to  do.  Now  the  proteft  of  the  three 
^Idcrmen  was  ag^inft  all   a£ls  pnconnefle^  ^itl}  the 
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tl^dion  of  an  alderman :  (The  Court  obferved,  that  it        i^o8. 
did  not  appear  whether  the  fwearine  in  of  the  defendant        . 
were  unconne£ted  with  fuch  ele£lion.)    Even  if  it  were,         agatfi 
the  tffcGt  of  the  proteft  could  only  operate  while  the  pro* 
tefting  parties  remained ;  and  when  one  of  them  (Hicks) 
went  away  before  the  meeting  broke  up,  he  could  not 
leave  his  vote  behind  him.    His  proteft  was  only  a  GgnU 
ficadon  of  what  he  meant  to  do,  namely,  to  vote  againft 
the  fweariog  in  of  the  defendant  whenever  it  was  pro- 
pofed  to  be  done  \  but  which  he  went  away  without  do- 
ing.    To  make  his  oppofition  eflFe£lual  he  Ihould  have 
ftayed  and  voted  againft  the  z(k ;  for,  on  his  retiring, 
three  became  a  majority  of  the  five  who  remained.    la 
OUUa&w  V.  Waimoright  (n),  and  Rfx  v.  Withers  there 
cited  (i),  eleflions  of  officers  by  the  minority  of  thofc 
prefent ;  the  majority  not  voting  againft  the  candidates 
nominated,  nor  for  any  other  candidates^  but  only  proteft- 
ing  againft  any  eIe£ixon ;  were  held  good.  If  the  fwearing 
in  were  a  deliberate  a£^,  Hicls  ought  to  have  ftayed  and 
afligned  his  feafons  againft  it ;  in  order  if  right,  to  con- 
vince his  brethren ;  or  to  have  been  convinced  by  them, 
if  wrong:    the   reft  might  have  fatisfied  him  that  it 
was  a  mere  minifterial  ad,  and  that  he  was  bound  to 
complete  the  title  which  he  had  helped  to  confer. 

Upon  the  form  of  the  judgment  to  be  entered,  if 
againft  the  defendant,  whether  of  oufter  abfolute,  or  quo- 
ufque;  be  faid  that  the  cafes  cited  againft  the  latter  were 
of  annual  oSiccts:  but  where  a  right  to  the  freedom  of  a 
corporation  may  be  gained  by  ele£lion,  by  birth,  or  ap- 
prenticefhip,  it  feems  ftrange  and  unjuft  to  fay,  that 
becaufe  the  party  happened  unwarily  to  be  fworn  io  at 
•  a  meeting  improperly  convened  or  conftituted,  he  Ihould 

[f)  1  Burr,  1017.  {h)  Ih,  loia 
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i8o8«  lofe  his  former  priyilege  for  ever,  if  afterwards  ouftcr  hj 
"""^"^  QUO  warranto.  All  the  cafes  were  conGdered  in  Rtx  ▼• 
^^  Clarke  {a)t  who,  having  been  ill  fworn  in,  had  afterwards 
difclaimed  upon  an  information  filed  againft  him  for ufurp- 
ing  the  office :  and  though  having  fubmitted  to  a  judg- 
ment of  complete  oufter,  he  was  held  to  be  coocladed 
from  fetting  up  again  his  original  right  ^  yet  Lord  Ken* 
yon  intimated  that  there  might  have  been  a  judgment 
quoufque  only  againft  ^m ;  and  referred  to  Ren  v*  BiiUfe 
(i),  as  turning  on  that  diftindion.  He  admitted,  bow* 
ever,  that  the  latter  cafe  did  not  come  up  to  the  point  for 
whtcU  it  was  referred  to  in  Clarhe\  cafe  $  for  in  BiJdli*% 
cafe  the  defendant  only  confefled  the  ufurpation  of  the 
office  for  the  former  part  of  the  time  ftatcd  in  the 
information* 

Adam  in  reply,  as  to  the  laft  point,  obferved,  that  there 
could  not  have  been  judgment  of  oufter  in  Biddle's  cafe  i 
becaufe  it  appeared  on  the  whole  record,  that  at  the  time 
of  the  judgment  to  be  pronounced,  he  had  a  good  title  to 
the  office.  That  Reei*s  cafe  was  not  that  of  an  an- 
nual officer.  And  that  the  opinion  thrown  out  by  Lord 
Kenyan^  in  Ren  v.  Clarke^  was  extrajudicial.  Upon  the 
firft  point,  he  faid,  that  the  leafoning  of  the  judges  io 
Cartei^%  cafe  was  general,  and  not  confined  to  the  cafe 
of  infants.  As  to  the  fecondj  that  the  fwearbg  in  hem 
was  part  of  the  elcQion,  and  no  more  minifterial  than 
the  nomination.  That  a£U  might  intervene  which  would 
juftify  the  body  in  tefufing  to  fwear  in  the  party  nomi- 
nated to  the  office  by  a  majority  of  votes.  As  to  the  third 
and  principal  point }  that  the  protcft  was  againft  the  vcfj 
%€t  of  fwearing  in  the  defendant,  ^d  thereftre  opeiatad 
9S  a  iSatd  negative  of  that  aft|  and  not  like  a  general 


[fl)  a  £#l,  75. 14.  (A)  s  ^0. 95t. 
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{nroteft  againft  the  afia  of  the  aflembljr,  or  agatnR  anj        i8o3. 
cleAion  at  die  time,  reqiured  bv  the  charter.    The  cafe  ■ 

^    ,  *  The  King 

ftood  over  till  this  tenxii  when  againft 

Cou»T«>rAT. 

Lord  EiXBNBOROUCH  C.  J.  delivered  t^e  judgment  of 
the  Court*  After  ftating  the  pleadings  and  fpecial  vetdidl. 

The  only  queftion  arifiog  upon  this  fpecial  verdi£t  for 
our  confideradon  is.  Whether,  under  the  circumftances 
dated,  the  defendant  were  A}j\'jfworn  into  the  office  of  a 
free  burgefs :  the  validity  of  his  ikBion  as  a  free  burgefs 

is  not  difputed.    The  faQs,  dripped  of  form  are  thefe : 
the  defendant  was  eleQed  a  free  burgefs  on  the  1  d  of 
OBoier  1804:  from  that  time  to  the  18th  December  i8o5 
he  does  not  appear  to  have  offered  himfeff  to  be  fworn 
in.    On  that  day,  when  the  mayor,  judice,  and  alder- 
men, being  the  two  quorum  officers,  and  fix  out  of  the 
feven  aldermen,  were  aflembled,  in  obedience  to  a  man- 
damus of  this  Court,  to  eledl  an  alderman,  in  the  place 
of  one  who  was  dead ;  the  mayor  having  before  that  time 
faid^  that  the  meeting  was  for  the  fole  purpofe  of  elect- 
ing an  alderman  \  (but  when,  and  to  whom,  and  whether 
to  any  of  the  aldermen  or  not,  he  had  fo  faid ;  and  whe- 
ther at  or  before  the  time  of  fuch  their  aflembling  any 
of  the  aldermen  knew  him  to  have  fo  faid ;  or  whether, 
after  having  fo  faid,  he  might  not  have  declared  to  the 
contrary;  does  not  appear:)  but  the  mayor  having,  at 
fome  time  before  the  meeting,  faid  to  fomebody,  that  the 
meeting  was  for  the  fole  purpofe  of  doing  the  corporate 
%Gt  required  by  the  mandamus  to  be  done :  all  the  ezld* 
tog  aldermen  being  affembled,  and  the  whole  of  the  body 
under  the  charter  $  except  the  only  one  whofe  vacancy 
was  then  to  be  filled  up :  upon  the  defendant's  offering 
bimfelf  to  be  fwom  in^  three  aldermen^  out  of  the  fix  pre- 

fent| 
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]8o8«  feoti  /ro/^^^againft  the  doi^^g  any  thing  at  that  meedngj 

-  --    ■"  except  the  bufinefs  required  by  the  mandamus:  where- 

ttgairfi  upouj  after  one  of  the  three  had  withdrawn^  and  bcfoce 

Cou&TJCNAT.  ^^  ^^j^^j.  ^^^  j^j^j  withdrawn  J  and  whilft  fife  out  of  feven, 

(the  whole  body)  and  five,  out  of  the  exHHng  number  of 
£z,  who  had  all  met,  and  ftill  continued  together,  (though 
two  were  in  the  a£t  of  departing,)  he  was  fworn  in,  fuch 
frewut  proteft  of  three  of  the  fix  notwitbftanding.  It 
cannot  be  dilputed  but  that,  the  number  and  defcription 
^f  perfons  aflemUed  were  competent  tahave  fworn  in  the 
defendant,  if  they  had  chofen  fo  to  do ;  and  it  is  equally 
clear,  (unlefs  there  be  fome  foundation  in  law  for  the  firfl: 
of  the  points  made  iu  argument,  on  the  part  of  the  pro- 
fecution ;  viz.  that  the  fweaiing  in  mud  be  immediately 
jcoufequent  upon  the  eIe£lioOj  orjimul  znAfemel^  as  it  was 
contended  it  (boifld  bej)  that  this  Court  would,  upon 
their  refufal  to  fwear  him  in,  have  by  mandamus  com* 
pelled  precifely  the  fame  body  as  was  then  afiembled  to 
have  met  again  for  the  yery  purpofe  of  fwearing  him  iat 
and  of  thereby  rendering  him  a  complete  burgefs.  ^  The 
points  made  in  argument,  on  the  part  of  the  profecutor  of 
ihis  information,  and  upon  which  the  defendant's  title 
as  a  free  burgefs  was  endeavoured  tq  be  impeached,  were 
three :  firft,  the  one  juft  alluded  to  \  viz.  that  his  fwear- 
ing in  and  election  did  not  take  place  at  the  fame  time^ 
or  rather  the  one  immediately  after  the  other :  fecondly, 
that  the  defendant  could  not  be  duly  fworn  in  at  a  meet- 
ing of  the  mayor  and  aldermen  called  for  a  different  pur- 
f^Je :  and,  thirdly,  that  he  was  not  fwcyn  in,  as  the 
.charter  required,  by  the  mayor,  juftice,  and  aldermen,  or 
the  major  pait  of  them. 

As  to  the  firfl.  objedion  to  the  defendant's  title,  that 

he  was  fworn  in  at  a  time  different  from  that  of  bis  eleq- 

tionj 
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tion ;  it  is  reded  on  what  was  faid  by  jffion  Jufticd  in        i8o8« 
the  cafe  of  Tie  King  y.  Carter^  Cowp.  22o.  viz.  that  "  in  '      . 

•*  refpcA  of  the  oath,  the  eleilion  and  /wearing  in  are         agamp 
••  clearly  intended  to  htjimul  ^nAfemeU*    That  was  the 
cafe  of  an  elefiion  to  the  office  of  burgefs  in  the  borough 
of  Port/mouthy  under  a  charter  authoridng  the  mayor  and 
aldermen,  '*  when  and  as  often  as  it  (hould  appear  to  them 
<*  t9  be  fit  and  neceifary,  to  name  fo  many  and  fuch  perfons 
*<  to  be  burgeiTcs  as  they  fliould  pleafe  ;  and  to  the  fatd 
**  burgefles  fo  chofen,  to  adminifter  an  oath  for  their 
<*  faithfully  executing  the  faid  office  of  burgefs."    It 
appeared  by  the  pleadings  on  record  that  the  defendant^ 
when  an  infant  under  fix  years  of  age,  had  been  ele£led 
a  burgefs,  and  fworn  in  after  he  had  attained  his  age  of 
21*      And  the  queftiun   was,  Whether  an   infant,   fo 
defied,  were  duly  elt£led  according  to  the  terms  of  the 
charter  ?  which  turned  upon  this,  whether  the  king  had 
by  that  charter  given  the  corporation  a  power  to  grant 
inchoate  rights  to  in/antt^  who  were,  as  fuch,  under  a 
prefint  incapacity  of  being  fworn,  and  which  rights  were  . 
to  be  put  into  execution  upon  their  attaining  the  age  of 
21.    So  far  from  maintaining  the  neceffity  of  an  imme- 
diate fwearing  in.  Lord  Mam/ield  adverts  to  the  Cam^ 
bridge  cafe,  lately  decided  i;i  that  court,  in  which  a  per- 
fon  abfent  in  America  had  been  chofen  mayor ;  and  Lord 
Mansfield  recognizes  the  right  of  a  corporation  to  choofe 
abfeot  members,  if  it  be  done  fairly  and  confiftently  with 
the  charter,  and  not  fraudulently  and  collufively,  as  was 
done  in  the  Cambridge  cafe.'    According  to  Lord  Mao/» 
fields  therefore,  a  perfon  capable  o/bting/worn^  if  prefent^ 
may  be  ele£led,  if  abfent,  (and  where,  on  that  account, 
a  fwearing  in  could  not  immediately  take  place,)  if  fa^ 
were  in  other  refpefis  eligible.    Lord  Mansfield  therv^     '^ 
i  for^ 
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i8o8.       fore  clearly  holds  that  a  capable  perfon  maj  be  well 
^"""^        ekdkedy  though  his  fwearing  in  {hould  not  be  immediatelf 
0gah,ft        coDfequent  upon  his  eledion.    AJbbwrft  Juftice  fays^ 
*'  the  perfons  intended**  by  the  charter  are  *<  fuch  as  are 
^  capable  of  taking  upon  themfelres  the  mmeiiate  txecu* 
*^  tkn  of  the  office  \  not  perfons  to  be  nominated'  only9 
<<  and  who  might  or  might  not  a£k,  or  be  capable  of 
«  afting  in  future,  as  circumftances  and  events  might 
>  «*  turn  out/'    And  the  opinion  of  Mr.  Juftice  Afiofif 
though  it  is  conceived  in  terms  of  fomewhat  greater  ge« 
nerality,  yet  if  conCdered  with  itfereqce  to  the  cafe  then 
before  the  Court,  is  to  the  fame  cfic£l :  of  which  cafe  he 
fays,  that  it  was  **  not  an  eledion,  but  a  contingent  no- 
'<  mination,  which  perhaps  might  never  have  taken  ef- 
<<  fe A  \  becaufe  the  party  might  not  have  lived :  other 
<<  perfons  might  at  fuch  a  diftance  as  ten  years  be  to 
<<  fwear  him  in :  difputes  might  arife  as  to  his  being  tit 
<*  fame  per/on^**  ice.  All  of  which  flie  ws  that  bis  obje£lion 
was  founded  upon  a  prefent  incapacity  of  completing  the 
eledion  by  a  fweariog  in,  and  did  not  apply  to  the  cafe 
of  a  mere  omiflion  to  complete  the  cledion  of  a  prefendy 
capable  perfon  by  an  immediate  fwearing  in.    The  only 
authority,  therefore,  which  has  been  cited,  as  fuppofed 
to  be  in  favour  of  the  firft  objeAion,  viz.  that  the  fwear- 
ing in  was  not  Immediately  confequent  upon  the  eledion, 
not  being  found  upon  examination  competent  to  fupport 
it ;  and  as  the  effcA  of  admitting  fuch  an  obje&ion  in 
this  cafe  would  be  to  exclude,  upon  the  fame  principle, 
all  abfent  and  otherwife  capable  perfons,  as  objects  of 
cleAion  to  corporate  offices  %  tot  which  in  pra£kice  and 
reafon  there  feems  to  be  no  foundation ;  we  are  of  opinion 
that  the  validity  of  the  defendant's  title  as  a  free  burgofr 
is  not  impeachable  on  this  ground.    The  negled  to  be 

fwoTB 
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fworn  in  for  a  great  length  of  timei  as  above  twenty  years        J  8a8. 
after  clcGtion^  might  (as  in  the^afe  of  Tbi  King  v.  Jor*       ~ 
(tan.  Rep.  temp.  Ld.  Hardw.  255.  (a) )  be  deemed  a  waver         aganfl 
or  rcfufal  to  accept  the  ele£lion  by  the  party  elefkcd ;      ow*t«nat. 
but  does  not  vitiate  the  eledion  itfelf  j  for  atherwife  the 
qaeftion  of  waver  could  not  have  arifen  in  that  cafe. 

As  to  the  fecond  obje£tion»  that  the  defendant  could 
pot  be  fworn  In  at  a  meeting  of  the  mayor  and  aldermen 
called  for  a  different  purpofe :  without  repeating  what 
has  been  already  obferved,  as  to  the  infufficiency  of  the 
finding  of  the  fpecial  verdi£t  in  this  particular  $  which  is 

(a)  In  that  cafe  the  defendant  was  not  fworn  into  tbe  office  of  capital 
burgefs  till  about  25  yean  afur  his  elcdion,  and  another  caplul  butgefs 
had  in  tbe  mean  time  been  clewed.    According  to  Mr.  FonTg  note  of  thia 
part  of  the  judgment^  Lord  Henhncke  (kid :  *'  As  to  tlie  general  qaeftion 
which  IS  put,  Whether,  if  a  perfon  eleQed  into  an  office  negledl  to  be 
fworn  into  it  for  a  nuoiber  of  years,  fuch  an  omiffion  is  to  be  confidered 
as  a  renunciation  of  his  ele^Uon  I    Suppofe  after  a  long  time  the  office 
tras  filled  up,  ihould  we  grant  a  peremptory  mandamus  to  fwear  in  fticb 
an  one  ?    Certainly  not.    By  the  eledioo  the  party  lias  neither  jus  ad 
lem  nor  in  re  ;  and  tlus  is  plain,  for  he  has  no  legal  aflion  to  procure 
hlmfelf  to  be  fworn  in.    By  a  mandamus  indeed  thcfe  qucAions  are 
ufuaDy  tried ;  but  a  mandamus  is  no  adlion,  but  only  an  ezercife  of  the 
authority  of  thia  Court  over  inferior  jurifdidUons,  by  which  it  obliges 
them  to  do  juftice.  If  it  appeared  that  a  perfon  was  eledied  into  an  office^ 
and  his  ele^on  being  fignified  to  him,  he  (hould  anfwer  tliat  he  would 
not  have  the  office ;  and  thereupon  theele^on  fliould  choofe  another ;  this 
would  be  an  exprefs  refufai  of  his  cleAion ;  and  this  Court  would  never  en- 
force it.  And  I  think  the  defendant's  acquiefcence  in  the  present  cafe  is  as 
direft  a  rtfuCil.    If  he  had  been  beyond  fca,  or  under  any  incapacity  of 
taking  the  office  in  a  reafooable  time,  that  ought  to  have  been  (hewn :  but 
here  he  is  quite  (iknti  totally  without  excufe :  and  that  inchoate,  imper* 
left  right,  which  he  gained  by  the  eleftion,  is  abfolutely  waved.    Hit 
acquiefcence  and  negleft  to  be  fworn  is  a  plain  evidence  that  the  perfbn 
«leAed  was  unwilling  to  take  the  office,  and  that  the  body  was  confent- 
ing  to  accept  his  renunciation.    So  I  think  judgment  ought  to  be  given 
for  the  king."    And  it  was  given  accordingly  by  the  unanimous  opinion 
of  the  otlier  Judges. 

only. 
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x8o8*        only,  <<  that  the  mayor  had  before  that  time y&i^/ that  thi 
■  <*  meeting  wa$  for  the  fole  purpofe  of  eleAing  an  aiders 

^Mtft  *^  tnzn :"  and  fuppofing  it  to  Jiave  been  di(lin£lly  alleged^ 
that  the  meeting  was  in  h6t  calledy  and  had  aflembled» 
for  that  fpecial  purpofe  only ;  yet  even  fo^  it  appears  to 
us  thatj  however  true  this  propofition  may  be  as  applied 
to  corporate  bufinefs  of  a  deliberative  or  judicial  nature^ 
the  fuerely  tnlnifitrial  bufinefs  of  fwearing  in  an  officer^ 
antecedently  well  elefked,  might  be  proceeded  upon  by 
die  mayor,  in  the  prefence  of  the  majority  of  the  mayor 
and  aldermen,  whenfoever^  and  bowfoever  aJfembUd:  if 
fuch  majority  did  not,  at  the  very  time,  exprefsly  diflent 
from  the  doing  of  that  zGt  which  the  mayoir  was  imme- 
diately engaged  in  performing.  Giving  the  fulled  eSeA 
to  the  antecedent  proteft  of  the  three  aldermen,  it  could 
amount  to  no  more  than  a  difient  on  their  part  to  the 
fwearing  in  at  that  precife  time  when  the  defendant  was 
aQaally  offering  himfelf  to  be  fworn  in  \  or  at  mod  to 
his  being  fworn  in  during  fuch  time  as  they  continued  to 
make  a  part  of  that  aflembly ;  but  it  could  not  prevent 
the  majority  of  a  competent  number  remaining  aflembled 
from  afterwards,'  at  any  time,  doing  or  affenting  to  the 
minillerial  zQt  protefted  againft,  in  refpc£l  of  the  fame 
perfon,  if  they  chofe  fo  to  do.  A  Ad  the  fubfequent  doing 
that  %€t  by  the  mayor,  (when  the  aldermen  and  majority 
of  the  whole  body,  when  the  quorum  officers,  as  a  part 
thereof,  were  preient,  without  any  a£lual  diflent  being 
exprefled  by  any,)  muft  be  taken  to  have  been  done  with 
the  tacit  aflent  at  lead  of  the  majority  of  thofe  who  re- 
mained and  had  not  obje£led«  On  this  occafion  no 
queftion  was  fubmitted  to  the  affembly,  which,  having 
been  confidered  and  voted  on,  can  be  treated  as  having 
bound  and  concluded  thofe  who  had  affembled  from 

\^  fwearing 
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fwearing  in  the  defendant  till  Tome  future  time  :  and  we        i8o9* 
have  only  to  conflder  what  is  the  cffeft  of  three  members        *       ' 

.  The  Kino 

of  thi6  aflembly  wrongfully,  as  far  as  apj^ears  in  this  fpe-        againji 
cial  verdift,  obje£l.ing  to  the  defendant's  being  fworn   Couetinay. 

into  his  office^  though  legally  entitled,  and  afterwards 
quitting  the  afiemblyi  with  fuch  interval  of  time  as  to 
leave  a  competent  number  to  afTent  to  the  mayor's  a£l  of 
fwearing  in  the  defendant.  Had  they  all  remained  with 
the  others  fo  long  as  they  continued  afTembled  ;  or  had 
tliey  all  gone  away  before  the  oath  was  adminiftered  ;  ' 
the  wrong  they  intended  might  have  been  efFe£ted  :  but 
it  is  not  to  be  expe^ed  that  the  Court  ihould  Hot  pte* 
vent,  if  it  be  poflible>  the  defendant  from  being  deptived 
of  a  franchife  to  which  he  was  legally  entitled,  by  a  prac-  < 

tice  contrary  to  the  duty  of  thofe  who  were  concerned  iii 
it.  This  is  faid  tipon  a  fuppofition  that  fuch  aflent  was 
ftri£Uy  neceifary  \  and  that  what  is^  laid  down  in  Tte 
King  V.  EllU%  2  Stra.  994.  Is  law,  i,  e,  that  a  fwearing 
teforTf  &c.  is  the  fame  as  a  fwearing  ^j,  &c.}  and  that  as 
it  was  to  be  the  a£l  (in  that  cafej  of  the  mayor,}  in  this 
cafe>.  of  the^  mayor  and  aldermen ;  that  t/:e  affent  of  the 
party  before  ivbom,  &c.  muft  go  ahng  wi/h  it ;  which,  in 
refpect  to  an  aggregate  body  having  ho  deliberative  ot^ 
judicial  fun£tion  to  perform  on  the  fubje£>,  nor,  as  far 
as  appears,  any  thing  moi^to  do  upon  theoccafion,  than 
for  a  majority  of  them  to  afford  their  perfonal  attend- 
ance, may  admit  of  fome  queftion ;  unlefs  indeed  that 
cafe  is.  to  be  underftood  as  being  conclufive  ori  the  point. 
The  third  obje£lion  (the  difcuffion  of  which  has  been 
in  part  anticipated  by  what  has  been  faid,  as  to  the  effeft 
of  the  affent  of  the  body  called  for  a  different  purpofe,) 
is,  that  he  was  not  fwof  n  in  ty  the  mayor,  Jufiice,  and  al^ 
dermen,  or  the  major  part  of  them*     And  the  cafe  of  The 

Vol.  IX.  T  King 
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1 8o8.         King  V.  The  Duke  of  Bedford  and  OtberSf  I  Barnard.  a89« 


The  Kino 


has  been  principally  relied  upon  In  fupport  of  this  ob« 
tgM/i        jedion.    But  the  hOii  of  that  cafe  are  widely  different 
from  thofe  of  the  prefent.    In  that  cafe,  the  ftatute  re* 


quired  that  the  Gx  bailiffs^  or  one  of  them,  fbould 
nifier  the  oath  to  the  governor  after  he  waa  eleficd; 
inftead  of  which  the  oath  was  adminiftered  by  none  of 
them  to  the  duke,  aa  governor,  but  by  the  rcgiftrar,  in 
the  prefence  of  the  fix  who  had  been  fliut  into  the  room 
after  an  ineffcAual  attempt  on  their  part  to  efcape  from 
it :  and  not  only  without  any  confent  or  audiority  on  the 
part  of  any  of  them  to  the  admiiuftration  of  the  oath  by 
the  regiftrar,  but  at  a  time  when  their  mere  prefenee, 
during  the  time  of  fwearing,  was  enforced  by  an  a£l  of 
immediate  durefs  upon  their  perfons.  In  the  eafe  nov 
before  the  Court,  the  oath  was  adminiftered  by  the  pre « 
£ding  member  of  a  competent  aflembly  for  the  purpofe  % 
in  which  aft  the  majority  of  thofe  who  remabed,  bdnig 
a  fufficient  number  to  make  fuch  aflembly,  virtnally  te- 
quiefced  %  according  to  what  was  faid  by  Lord  MeuufieU 
in  Oldknaw  r.  Wainvmght^  2  Burr.  I02i«;  is  no  diflbnt 
was  exprsflcd  by  any ;  and  the  a&  being  fuch  an  one  tt« 
«f  not  done,  this  Court  would  have  prefently  aflerwardsyi 
upon  application  for  the  pttrpofe»  by  mandamtts,  have 
compelled  them  to  re^iflcmble  for  the  purpofe  of  per- 
forming, and  to  have  performed  accordingly*  Wc 
are  of  opmion  therefore  that  the  fwearing  in  of  the  de* 
f endant,  under  the  drcumftances  ftated,  was  a  due  fwear* 
ing  in  of  the  defendant  as  u  firec  buigefs  by  tte  mtyor, 
juftice,  and  major  part  of  the  aldenned,  as  alleged  in  hb 
plea,  and  as  required  by  the  charter. 

The  Court  being  of  opinion  that  the  definidant  waa 
well  elcfted  and  fwom  ini  the  remaining  qucftion  madn 
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in  argument,  as  to  the  nature  of  the  judgment  which  it        i8o8. 
would  have  been  proper  for  us  to  have  given  if  we  had 
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been  of  a  different  opinion ;  namely,  whether  it  ihould        ^»iifi 

have  been  a  judgment  of  abfolute  oufter,  or  of  oufter 

quottfque,  does  not  arife.    If  it  had  arifen,  it  is  enough 

for  us  to  fay,  that  after  diligent  fearch,  we  can  find  no 

precedent  of  a  judgment  of  oufter  quoufque  upon  the 

files  of  this  Court. 

Judgment  for  the  Defendant^ 


Right,  on  the  Demife  of  John  Allen  CoMt>-  Ji^n^, 
TON  and  Others,  again/i  Thomas  Compton.        '  •  »^ 

n^HIS  was  an  ejeflment  for  a  farm  and  lands  called  Where  there  !• 
the  Lovfer  part  of  the  Lain  Farm^  in  the  pariflb  of  by  grammaticU 
Amport  in  the  county  of  Hants,  on  the  dcmifc  of  John  STea^l^S 
AlUn  Compton  on  the  27th  of  March  i8o6.    The  de*  J^e^j^UraSi' 
fendant,  Thomas  Compton.  defended  only  for  three-fourths  o^  <oni«com- 

-    ,  monpu/pofc, 

of  the  premifes:  and  the  Icflbr  of  the  plaintiff  having  between  4iftinft 

devifet  in  a 
n^illf  the  fpecial  cermt  of  one  devife  cannot  be  drawn  in  aid  of  the  conftiudion  of  another^ 
although  in  its  general  terms  and  import  fimilar,  and  applicable  to  perfons  ftanding  in  the 
lame  degree  of  re'itionlhip  to  the  teftator ;  and  theie  being  no  apparent  reafon^  o&er  than 
the  different  wording  of  the  claufes,  to  prefame  that  the  teftator  had  a  difierent  pnrpofe  in 
▼iew. 

Therefore,  where  the  teftator  having  a  Ton  married,  and  ^x  grandfont  and  three  grand* 
daaghurs ,  and  three  farms,  devifed  all  his  lands  to  his  foo  for  life ;  and  after  his  death 
gave  to  his  eldeft  grandfon  Thomas  (the  defendant)  the  north  fide  of  Donm  Farm,  and  to  hit 
grand-daughter  Franf^f  the  fiuth  file  of  the  fame  farm:  and  to  hie  grandii>ns Gm^^f  and 
Edmund,  and  his  grand-daughter  EHmahetb,  **  the  u^fmrtoiLmm  Farm,  equally  between 
«  theni,  fo  long  as  they  Ihould  remain  iingle  ;  but  if  either  married,  then  to  hav»/w^iy 
<'  the  other  ttoo  lol.  a.year  for  his  or  her  life;**  and  to  his  grandlbnt  Sdward  mi yohnp 
and  his  grind -daus;hters  Mary  and  jinn,  *'  the  hwer  fart  of  Lam  Farm,  equally  between 
"  them  (which  made  them  tenanu  in  common)  fo  long  at  they  renaiAed  fingle  ;  but  if 
'<  either  married,  then  10/.  a-year  (not  faying  to  be  fmd  hy  the  others)  for  bis  or  her 
«  Ule  :**  and  then  gave  the  third  farm  to  another  grandfon  t  held  that  on  the  marriage  of 
Edward,  MarVf  and  jtna,  their  co*devifee  of  th^  lower  part  of  the  Lain  ^arm,  Jsbn,  who 
remained  flngfe,  could  not  recover  the  3-4ths  of  the  farm  forfeited  by  theh*  niarriage«  at  iqwn 
the  fuppofition  that  the  10/.  a-year  for  life  to  each  of  tlie  devifecs  fo  marrying  was  to  be 
paid  i^  him  who  remained  fingle  $  as  In  the  correfponding  devife  of  the  other  part  of  tho 
Lain  Farm :  but  the  3-4ths  may  be  chargeable  with  the  annuities  of  10/.  a-year  to  each  in 
the  hands  of  the  heir  at  law,  who  was  entitled  to  thofe  (hares. 

Neither  could  the  grandchildren  take  a  fee  by  implication  in  the  (harti  fi>  devifed  to  them 
generally,  without  words  of  limiution,  merely  from  the  circumftanea  that  an  ezprafs 
ttUit/or  lift  wM  6x^  given  to  the  teftaior*s  te  and  heir  at  Uw« 

T  a .  taken 
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i8c8,        taken  judgment  for  the  other  foutth  a^ainft  the  cafiial 
~    '     .       c]c£l:or,  the  caufe  was  tried  as  to  the  three- fourths  before 

Right  cxdciru     •* 

CoMTTOM       Chambre].  at  the  fpring  allizcs  1807,  at  Winciefier,  when 
CoMFTON.      a  verdii^  was  found  for  the  plaintiff,  fubjed  to  the  opi- 
Diott  of  the  Court  on  this  cafe.     Thomas  Campion  the 
grandfather  of  the  defendant,  being  feifcd  in  fee  of  the 
premifes,  and  of  fevcral  other  farms  and  lands  in  Amport 
on  the  9th  of  May  i8c6,  by  his  will  devifed  as  follows^ 
<'  I  give  unto  my  fon  Tkomas  Compton^  all  my  lands  for 
his  life.     I  give  unto  my  grandfon  Thomas  Compton^  after 
the  death  of  his  father ;  all  the  north  lide  of  my  Down 
Farm^  being  about  25c  acres.     I  give  unto  my  grand- 
daughter  Francis^  the  wife  of  John  WeAty  all  the  fouth 
part,  being  about  240  acres  after  the  death  of  her  father. 
I  give  unto  my  grandfons  George  and  Edmund^  and  my 
grand-daughter  Elizabethy  the  upper  part  of  the  Lain  Farm^ 
being  about  20a  acres,  after  the  death  of  their  father, 
equaUy  between,  as  long  as  they  Jhall  remain  Jingle ;  but  if 
either  of  tliem  marry ^  then  to  have  paid  by  the  other  two  loA 
a-yearfor  Ms  or  her  life.    I  give  Edward  and  John  and  my 
grand-daughters  Mary  and  Ann^  all  that  lower  part  of  the 
Lain  f army  being  about  240,  acres^  after  the  death  of  their 
father,  equally  between,  as  Ung  as  they  Jhall  live  Jingle  i  but 
if  either  of  them  marry,  then  10/.  a-yearjor  his  or  her  life. 
I  give  unto  my  fon's  wife,  if  ((he)  {hould  outlive  him  5/. 
a-^year  out  of  each  of  the  farms  during  her  life\  and  alfo  the 
intereft  of  700/.  Eajl  India  ftock  of  three  per  cent,  annui- 
ties, and  at  her  death  to  be  equally  divided  among  her 
children.    I  give  unto  my  daughter  Mury^  the  wife  of 
George  Jennings^  the  inter  eft  of  1400/.  in  the  three  per 
•  cent.  Eajl  India  ftock ;  and  at  her  death  the  money  to  be 

divided  equally  between  her  fon  George  and  her  daughter 
Patty.    I  give  unto  my  grandfon  Harry^  after  his  father, 

ibe  farm  calkd  Old  Lodge.  .1  do  make  my  fan  executor.*' 
.  ~  The 
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The  teftator  died  in  1791  :  all  the  devifccs  furvived  hitxii         1808. 

as  did  Frances  the  wife. of  Thomas  Compton  the  fon.    John         — — 

Right  ex  dem. 

Allen  Compton,  the  Icflbr  of  the  plainiifF,  is  the  perfon      Compton 

called  in  the  will  John,     Thomas  Compton^  tlie  fon^  after      Comptoic. 

his  father's  deceafc,  entered  into  the  feveral  lands  devifed 

to  him,  and  was  poflefled  thereof  till  his  death  in  1795* 

Frances  Compton,  his  wife,  furvived  bim  ;  and  fo  did  her 

children,  TlJomas  Comptoiiy  the  defendant,  George^  Edmund^ 

Edwardj  and  John  AlUn^  the  Icflbr  of  the  plaintiff.     Eli* 

zabeth^  Mary,  and  Jnn,  are  dill  alive,     Thomas  Compton 

the  defendant,  who  is  the  heir  at  law  of  the  teftator,  and 

of  Thomas  Compton  the  fon,  took  poflefGon  of  the  premifes 

in  quedipn,  on  thj:  de^th  of  his  father,  and  dill  holds  them. 

'Frances  Compton,  the  widow  of  Thomas  the  fon,  is  ftill 

alive,  and  has  been  reguhirly  paid  the  annuities  given  to 

her  by  the  will,  fince  her  hufband's  death.     Edward, 

Adaryt  and  Ann,  all  married  before  the  day  of  the  demife 

in  the  declaration.     J.  A.  Compton  is  ftill  Gngle.     The 

Queftion  was  Whether  J.  A.  Compton  took  any  and  what 

cftate  in  ihc  three- fourths  of  tl\e  lower  part  of  Lain  farm, 

upon  the  marriage  of  his  brother  Edward  and  his  lifters 

Mary  and  Ann  ?    and  if  the  plaintiff  were  entitled  to  re* 

cover  the  three-fourths,  or  any  part  thereof,  the  verdi£t 

was  to  ((and  ;  if  not,  a  nonfuit  was  to  be  entered. 

This  c^fe  was  argued  in  Michaelmas  term  laft  by  Dam* 

pier  for  the  plaintiff,  who  mentioned  Andrews  v.  Soutboufe^ 

5  Term  Rep.  292.  as  beiqg  ipoft  like  the  prefenccafe: 

and  by  Fell  for  the  defendant,  who  referred  to  Doe  t. 

Child,  I  New  Rep,  345.  where  Lord  C.  J.  Mansfield 

mentioned  as  the  refult  of  all  the  cafes,  thai  an  heir  at  ' 

)aw  was  not  to  be  diGnherited  unlefs  by  words  of  limitai* 

tion,  or  by  ezpreffions  which  dircdiy  or  by  inference 

.  teyqnd  a]l  doubt  (hew  ap  intention  to  ^ive  an  eftate  in 

fipc  to  the  devifee. 

T  3  Lord 
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l8o8.  Lord  E;.lenbo&ougb  C.  J.  now  ddivered  thci  opioiom 

•     .  of  the  Court. 

CoMVTON  The  queftion  in  this  cafe  depends  on  the  conltructioi| 

CokvTON.  of  a  Tcry  ill  drawn  will,  from  which  if  it  be  in  the 


of  the  Court  to  collet  the  intent  of  the  teftator,  without 
2nj  rational  ground  of  doubt,  it  will  be  its  duty  to  give 
St  efie£l  s  but  on  the  contrar  j,  if  the  Court  can  only  form 

conjectures  of  his  intent,  the  title  of  the  heir  s^t  law  muft 
prevail.  From  what  is  ftated  in  this  cafe  it  appears,  that 
the  teftator,  Tiomai  Compten,  who  was  the  grandfather 
of  the  defepdant,  havingi  at  the  time  he  made  his  will^ 
a  fon  living,  who  was  married  to  a  woman,  who  has  fur- 
yived  him ;  and  being  feifed  of  three  farms,  one  called 
the  Down  farm^  another  called  the  Lain  farm,  the  third 
called  the  Old  Lodge  \  and  being  poflefled  of  confiderable 
perfonal  property  in  the  funds ;  and  having  fix  grand- 
ions,  and  three  grand-daughters ;  devifed  to  bis  fon  all . 
his  lands  exprefsly  for  his  life,  and  made  him  his  execu* 
tor.  And  after  the  death  of  his  fon  he  divided  his  lands 
^mong  his  grand-children  in  the  following  manner ;  that 
is  to  fay,  to  his  grandfon  Thomas^  the  defendant,  who^  oia 
the  death  of  his  fon,  became  his  heir  at  law,  he  gave  the 
north/tde  of  his  Down  farm,  without  ufing  any  words  of 
limitatpon  j  tYytfmthfdioi  tht  fame  farm,  he  gave  in  like 
manner  to  bis  grand-daughter  Frattees  Weeks  •  the  divi* 
(ion  fo  made  being  nearly  an  equal  one.  To  his  grand^ 
fons  George^  and  Edmund^  and  to  his  grand-daughter  £C- 
mauiibp  he  gave  the  uffer  part  of  his  Lain  farm^  equally 
between  them,  fo  kng  as  they  Ihould  rcmain^n^iSf  i  but 
if  either  of  them  marry^  then  to  have  paid  them  by  the 
other  two  loL  a- year  during  his  or  her  life.  He  then 
gave  <'  to  his  two  grandfons  Edward  and  Jobn^  and  his 
i*:  grand-daughtert  Meir/  and  Jbttp  the  hwer  (Mrt  of  the 

i^Lm% 
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'^  Lain  farm  equally  between  them,  Jiloftg  as  tbey  fliould        1808. 
•*  remain  JnrU  /  but  if  either  of  them  marrT»  then  10/.  ^     " 
'*  a-^jeax  for  his  or  her  life :"  and  to  his  foo*8  wife,  in      compton 
cafe  flie  Ihpuld  oadive  him,  5/.  a-year  out  of  each  of  the     CoIotoh. 
farms  during  het  life.    And  after  making  fome  pecu- 
niary bequefti,  he  gave  to  his  grandfon  Hemy,  after  the 
death  of  his  father,  the  farm  called  the  Old  Lodge.    The 
cafe  then  ftates  the  death  of  the  devifor,  without  alter- 
ing his  wiU,  and  that  of  his  fon,  who  fonrived  him.  That 
his  grandfon  Edward,  and  his  grand*daughters  Mary  and 
jtnn^  have  married  \  but  that  his  grandfon  Jehn  Allen 
Cempton,  the  leflbr  of  the  plaintiflF,  remains^»;i!f;  and 
that  the  defendant  has  entered  upon  the  bwer  partnt 
the  Lain  farm,  to  recover  which  Join  Allen  Compton  hal 
brought  this  ejeftment.    And  the  qucftion  is.  Whether 
John  Allen  Compton^  the  leflbr  of  the  plaintiff,  took  any 
and  what  eftate  in  the  3*4ths  of  the  Lower  Lain  Farm 
upon  the  marriage  of  his  brother  Edward-  and  his  fitter^ 
Afary  and  Ann  ?    It  will  be  obferved,  that  by  this  will 
the  teftator  gave  to  his  fon  all  his  lands  exprefslyyer  Sfe^ 
and  repeating  the  words,  *<  a/ier  his  death^  in  every  one 
of  the  fubfeqoent  devifes,  divides  thofe  lands  among  hii 
grandchildren,  without  ufing  any  words  of  limitation,  ot 
in  any  way  defcribing  the  periodduring  whichit  was  his 
intention  that  they  (hould  enjoy  them.    From  whence  a 
perfon,  not  converfant  with  the  rules  laid  down  for  the 
conftrudion  of  inftruments,  would  probably  be  led  to  in- 
fer that  he  meant  the  grandchildren  (hould  in  fbme  waf 
take  the  whole  intereft  in  the  feveral  parts  refpedively 
devifed  to  them ;  and  that  his  purpofe  was  completely  to 
difpofe  by  his  will  of  the  whole  of  his  lands  $  not  mean- 
ing that  any  thing  (hould  *be  claimed  by  his  heir  in  that 
•ha^£ler.    And  it  is  by  no  means  improbable  but  that 

T4  fttch 
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1 808.        fuch  w^s  fais  intent.     But,  Mr.  Dampier,  who  argued  foi^ 
^    '  the  plaintiflF,  felt  that  the  mere  circumftance  of  rcftriftlng 

Right  ex  deiD.  *  • 

CcMPTON  the  inteied  given  to  the  fon  to  his  life^  and  the  giving  the 
CiM^TCN*  remainder  to  the  grandchildren,  generally,  without  fucd 
redri&ion,  would  not  be  fufficient ;  and  therefore  he  en- 
dpavoured  to  ihew  that  the  defendant  was  not  entitled 
to  the  3-4th8  of  the  land  in  quedion  from  other  parts  of 
the  win  :  relying  particularly  on  the  devife  of  |he  upper 
pari  of  the  Lain  Farm  ;  which  provides  that  if  cither  of 
the  devifees  of  thSit  part  fliould  marry,  they  (hould  have 
paid  hj  the  other  two  10/.  a-year  during  his  life  :  contend- 
ing that  the  words,  <*  to  have  paid  them  by  the  others^' 
lifed  in  the  claufe  refpe^ing  the  upper  part  of  the  Lena 
Farm,  and  omitted  in  the  devife  in  queftion,  mvfl  hefupm 
plied  in  that  devife ;  as  there  could  be  no  plaufible  reafon 
alEgned  for  fuppofing  that  the  te(lator  meant  to  make  a 
different  difpofition  of  one  part  of  the  fame  farm  to  cer* 
tain  of  his  grandchildren,  from  that  which  he  had  made 
of  another  part  of  the  fame  farm  to  others  of  his  grand- 
children \  infifting  on  a  maxim,  well  known  as  applicable 
to  the  moral  charafler  of  maq,  <'  ncfcitur  a  fodis^*  as  a 
rule  to  be  adopted  in  the  interpretation  of  wills.  That 
the  expofition  of  every  will  mu(t  be  founded  on  the 
Y^hole  indrument,  and  be  made  ex  antecedentibus  et 
confequentibus  is  one  of  the  mofl  proiQiuent  canons  of 
teftamentary  conftruflion  *,  yet  where  between  the  parts 
there  is  no  connexion  by  grammatical  conftrudlion,  or  by 
fome  reference  exprefs  or  implied  \  and  where  there  19 
nothing  in  the  will  declarative  of  fome  common  purpofe^ 
from  which  it  may  be  inferreci  that  the  teftator  meant  a 
fimilar  difpoCtion  by  fuch  different  parts;  though  he 
ipay  have  varied  his  phrafe,  or  exprefled  himfelf  imper* 
(edly ;  the  Court  cannot  go  into  one  part  of  a  will  to  de« 

'^f  terming 
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Icrmine  the  meaning  of  another^  perfeB  In  itfelf^  and        i8o8* 
vtttbout  ambiguity^  and  not  militating  with  any  other  pro-         "       ' 
Tifion  refpe^ing  the  fame  fubje£i '^matter;  notveithftand*      Cohfton  % 
ing  that  a  more  probable  difpoiition  for  the  teftator  to      Cvwrjoir* 
hav«  niai^e  may  be  colle£ted  from  fuch  affifted  conftruc- 
tion«    If  a  man  fliould  devife  generally  his  lands,  after 
payment  of  his  debts  and  legaciesi  his  truft  [a)  eftates 
would  not  pafs :  for  in  fuch  cafe  '<  nofcitur  a  fociia'* 
what  the  land  is  which  the  teftator  intended  to  pafs  by 
fuch  devife ;  it  is  clear  he  could  only  mean  lands,  which 
he  could  fubjefl  to  the  payment  of  his  debts  and  legacies* 
But  from  a  teftator  having  given  perfons  in  a  certain  de- 
.gree  of  relationfliip  to  him  a  fee  fimple  in  a  certain  farm, 
no  conclufion,  which  can  be  relied  oPy  can  be  drawn^ 
that  his  intention  was  to  give  to  other  p^rfons^  ftanding 
in  the  faqae  rank  of  proximity,  the  fame  intereft  in  ano« 
dier  part  of  the  fame  farm.     Where  the  words  of  the  ^ 

two  devifes  are  different,  the  more  natural  cenclufion  is^ 
that  as  his  exprefiions  are  varied,  they  were  altered  be- 
caufe  his  intention  on  both  cafes  was  not  the  fame. 
(His  Lordftiip  here  referred  to  what  Lord  C.  J.  Wilmot 
fays  on  this  fubjed  in  his  Reports,  p.  233.)  And,  if  it 
be  neceflary  to  cite  them,  there  are  not  wanting  autho* 
Titles  to  fliew,  where  claufes  in  a  will  are  independent, 
that  the  one  (hall  not  govern  the  other,  in  cafes  where  it 
is  full  as  probable,  as  in  this  cafe,  that  the  fame  iriterefl: 
was  intended  in  both.  If  a  devife  be  in  thefe  words, 
"  I  devife  Black-acre  to  J.  S^  Item,  "  I  devife  White- 
acre  to  J.  S,  and  his  heirs  .•"  per  Coke  C.  J.  this  is  only 
an  eftate  for  life  in  Black-acre i  for  the  item  has  no  de« 
pendance  on  the  firft  claufe,  but  is  diftin£l  and  feveraL 
I  Rffl»  Rep.  369.  pi.  23.    So,  where  a  man  devifed  "  to 

[a)  Ret  V.  Rtad,  8  Term  Rep,  iiS. 

hU 
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I  So  8*        ^^^  ^^°  Henry  and  his  heirs  the  houfe  in  which  he  dwelt. 

—        I(tin»  to  his  fon  Henry  his  houfe  in  J.    Item  to  hit  Ton 

^  c^Mr'^oIr'  Hinry  hb  hottfcs  in  the  tenure  of  J.  S.    Item  Hi  pajhres 

c  ^^m       ^^^'^^  Southfields.    Item  all  bargains,  grants^  and  co?e- 

nantSy  which  be  had  from  NichoUu  WM^  his  fen  Hmrj 

fliottld  enjoy  and  hh  hdrsfor  ever^  and  for  loci  of  heirs  of 

tU  body  to  remain  to  his  fin  ¥Tznci$/ir  ever/*    It  was  held 

that  Henry  took  onlj  an  eftate  for  life  in  the  Souihfaldsi 

and  that  the  words  were  too  ambiguous  to  difinherit  aa 

heir  at  law.     Spirt  v.  Bence^  Cro.  Car.  368.    In  the  cafe 

'  of  Cmnden  v.  Gierke^  Hoi.  33.  Lor JTHohrt  faySy  "  what 

^<  warrant  is  there,  when  the  devifor  fpeaks  fenfibly  and 
«  certainly^  to  enlarge  his  gift^  for  ought  appearethj-^fjPMMf 
<<  his  meaning  j  which  is  as  great  an  injury  as  to  ahridger 
<*  bis  meaning.**    In  the  late  cafe  of  Doe  ex  Jem.  Child  r. 
Wright  (a\  the  devife  was  in  thefe  words :  <<  I  dCYife 
<<  to  my  grandfin  James  Wright  all  my  lands,  freehold^ 
'<  copyhold,  and  leafehold,  in  the  county  of  Effix.     Alfo 
<<  I  devife  to  James  Wright  all  my  ejlate^  freehold  and 
^*  copyhold,  at  Ellington^  in  the  county  of  Huntingdon. 
<*  Alfo  I  give  to  my  grandfin  John  Wright  all  my  e/laie 
<<  lands,  &c.  known  by  the  name  of  the  Coal-yard^  in 
«*  St.  Giles's.     Alio  I  give  to  my  grand/on  James  Cam- 
<*  per  (who  was  his  heir  at  law)  the  houfe  I  now  live  in^ 
*<  and  all  oCiy  houfes  known  by  the  name  of  the  CafiU^ 
«« yard  in  Holbom,  in  the  tenure  of  G.  0.*'    This  Court, 
and  afterwards  in  the  Court  of  Common  Pleas  three  of 
the  Judges,  were  of  opinion,  that  this  devife  gave  only  a 
life-eftate  to  James  Wright  in  the  lands  in  EJexi  not« 
withflanding  the  other  devife,  which  gave  him  a  fee  ip, 
the  lands  in  Huntingdon;    and  notwithftanding  Join 
JjTright  had  a  fee  in  the  lands  given  him  \  and  notwith- 

{0)  %  Term  Mtp.  64.    i  Ntw  Rrf.  335.  «i4  7  E^f,  s|9* 

ftanding 


iM  THB  FoaTT-ExaHTH  TiAR  ov  GEORGE  IIL  175 

ftanding  Janus  Camptr^  the  heir  at  law,  would  take  a  fe«        i8o8. 
10  what  was  devifcd  to  him*     And  in  that  cafe,  at  in  this,  . 

Right  ex  daoKi 

the  argument  was  prcfledj  that  it  could  not  but  be  fup-  ConrToii 
pofed  that  the  teftator  meant  to  give  the  fame  intereftt  Com»to», 
in  the  different  eftates  devifed  to  his  three  grandfons. 
The  reafoniog  in  thofe  cafes  applies  to  that  now  under 
pur  confideration.  The  claufes  here  are  diftb&  and  in- 
dependent :  there  are  no  words  of  reference  to  conneft 
them ;  and,  without  conneAing  them>  no  fuch  clear,  un« 
ambiguous  intention  can  be  colleAed  from  implication, 
as  is  neccfiary  to  diGnherit  the  heir  at  law.  For  the  tef- 
tator might  mean,  that  the  lo/.  a-year  fhould  be  a  charge 
on  the  lands  in  the  hands  of  his  heir,  in  cafe  of  his  grand- 
children marrying :  and  if  the  words  be  not  fufficient  to 
create  fuch  charge  in  the  hands  of  the  heir,  they  will  not 
be  fufficient  of  themfelves  to  give  over  the  eftate,  and 
create  (tich  charge  upon  it  in  the  hands  of  another.  And 
if,  according  to  MuDatf^ier^s  argument,  on  the  marriage 
of  the  feveral  devifees,  their  {hares  (hould  be  held  to  go 
over  in  fee  to  thofe  who  (hould  remain  fingle,  and  in  no 
event  to  the  heir  at  law;  that  devifee  who  remained 
loDgeft  fingle,  though  he  (hould  ultimately  marry,  would 

take  a  fee  in  the  (bares  of  all  the  others,  notwithftanding 
his  having  done  that  which  determined  the  elUtes  of  his 
brother  and  fifters  :  which  the  teftator  hardly  could  have 
intended.  And  though  there  may  be  reafons  for  think* 
ing  it  improbable  that  he  meant  to  charge  his  perfonalty 
with  thefe  fums }  jet  it  has  not  been  denied,  but  that  the 
words  are  fufficient  to  charge  the  perfonalty,  if  there  be 
no  other  funds  on  which  thefe  annual  fums  can  be 
thrown.  But  if  that  be  not  fo,  it  is  poffible  that  a  per* 
fon,  fo  ill  advifed  as  this  teftator  appears  to  have  heed, 
i&ay  not  have  had  any  diftin£t  fund  or  peifon  in  his  con- 
templation. 
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I 

i8o8«        tcmplation,  on  whom  he  meant  to  lay  the  charge  i  and 

"  '     it  18  only  from  the  Court's  feeing  it  wa5  his  intent  to 

CoMYTON       charge  thofe  devilces  who  (hould  remain  Gngle,  that  it 

CoMPTov.      could  fay^  that  it  was  the  intent  of  the  teftator  that  the 

plaintiff  (hould  take  the  (hares  of  thofe  who  (hould  marry. 

Another  argument  for  the  conftru&ion  inCfted  on  for  the 
plaintiff  has  been  taken  from  the  charge  of  5/.  per  ann. 
in  favour  of  the  teftator's  fon's  wife,  if  (he  fliould  outlive 
him.  But  it  mull  be  obferved  that  here  is  no  ptrfoned 
charge  on  the  devifees,  nor  a  charge  on  the  eflates  given  io 
them^  which  might  furni(h  an  inference  that  the  intent  of 
the  teftator  was,  that  the  unmarried  devifees  (hould  take 
the  (hares  of  thofe  who  might  marry,  from  the  impro- 
bability of  his  meaning  being,  that  a  burthen  (hould  be 
thrown  on  thofe  who  might  remain  (ingle,  by  the  cpa* 
Aafk  of  the  others  in  marrying.  But  the  charge  is  (imply 

• 

a  charge  of  5/.  a-year  on  each  of  the  farms  $  a  charge  which 
will  of  courfe  zStOi  each  of  the  farms  into  whofefoever 
bands  they  may  go.  Had  the  words  ufed  by  the  teftator 
permitted  us  to  conftrue  the  devife  in  queftion  as  creating 
a  jointrtenancy,  it  is  po(ribIe  that,  by  fo  doing,  his  intent, 
as  contended  for,  might  have  been  effe£luated :  but  after 
the  fcvcral  determinations  (vide  Dcnn  v.  Gnjkins,  Cotup. 
660.)  as  to  the  cffcft  in  devifcs  of  the  words  "  equally  to 
he  divided^  and  of  the  word  "  equally^*  without  any  thing 
.  to  control  their  meaning ;  it  is  impo(rible  to  fay;  (and  fo 
it  was  admitted  at  the  bar,)  that  the  devife  in  queftion 
does  not  make  a  tenancy  in  common.  And,  after  full 
conGderation,  we  are  of  opinion  that  ^ohn  Allen  Compton, 
the  leffoT  of  the  plaintiff,  took  no  eftate  in  the  3-4tbs  of 
the  hnver  part  of  the  Lain  farm  $  and  that  the  poftea  mufl 
be  delivered  to  the  defendant. 
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i8oS. 


TowNSEND,  Clerk,  azainfi  Wathen.  Z^'^'^l^ 

THE  plaintifF  declared^  in  cafe,  and  ftated  that  on  the  '^  «  man  place 
dangerous  traps, 

i(t  of  jipril  1800,  and  on  divers  other  days^  &c.  baked  with 
the  defendant,  wrongfully  intending  to  catch,  maim,  and  ground,  fo  near 
deftroy  the  plaintiflF's  dogs  at -B.  &c.  placed  and  pro-  lo^h^e'Sirmifcr 
cured  to  be  placed  divers  traps,  &c.  in  and  about  a  cer-  5l*"°a*mn  ^^^^ 
tain  wood  called  CatU/wooJ,'  there  fituate,  and  near  to  along  the  high. 

way,  orktpc  in 

divers  public  highways  and  footways,  and  alfo  near  to  di-  hi$  neighbour*« 

1        r    t        1  •     TT         1      r       1^  r  i  prcmifcs,  muft 

vers  grounds  ox  the  plamtitr,  and  of  other  perfons  there  probably  be  at. 

fituate,  and  procured  to  be  placed  pieces  of  flelh  and  InAina  into  the 

Giber  ftrong  fmelling  things  in  and  about  the  faid  traps,  coTf^uence  of 

&c.,  and  continued  the  faid  traps  and  pieces  of  flefli,  &c.  ^*''r*\*^  *»|* 

'  r  r  »  neighbour's 

for  a  long  time,  &c. ;  and  continued  the  fame  there  in  dogs  be  fo  at- 

trailed,  and 

the  day  time,  &c.  and  alfo  on  the  feveral  days  and  times  thereby  injured, 

procured   to  be  trailed   pieces  of  fle(h  and  othei;  (trong  cafe  lies. 

£mel)ii)g  things  along  the  ground  about  the  faid  traps,  &c* 

to  laid  as  aforefaid,  and  from  the  faid  highways,  footways^ 

and  grounds,  towards  and  into  the  fnid  traps,  &c.     fi/ 

reafon  of  which  premifes  on  the  feveral  days,  &c.  at  B, 

aforefaid,  divers  dogs  of  the  plaintiff*,  then  and  there  law« 

fuUy  going  along  the  faid  public  ways,  &c.  and  others  of 

the  plaintiff's  dogs,  then  and  there  lawfully  being  in  his 

laid  giiounds,  and  others  of  them  in  the  faid  grounHs  of 

other  perfons,  were  by  the  fcent  of  the  faid  fie(h  and 

other  things  fo  placed  and  trailedj  enticed  from  the  faid 

highways,  footways,  and  grounds  refpe£live]y,  to  the  faid 

traps,  &c.  aod  were  caught  therein^  and  greatly  wounded, 

&c. 

After  a  verdl£):  for  the  plaintiff'  at  the  trial  at  G/ouce/ler 
Jbefore  J^faedonald  Q.  B.  it  was.objeAed  by  Williams  Serjt. 

on 
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iSd&  9n  a  motion  for  a  new  trial>  that  there  was  no  eTideiict 
"  of  any  malicious  intention  againft  the  plaintiff's  don,  oi 
jx«>/  that  the  traps  were  fet  for  the  purpofe  of  catching  doga 
in  general ;  and  that  this  was  necefiarj  to  fuftain  the  ac« 
tion ;  the  traps  having  been  fet  in  the  defendant's  own 
ground,  on  which  the .  plaintiff's  dogs  muft  hare  been 
trefpai&ng  at  the  time  they  were  taken ;  and  the  defend^ 
ant  having  a  right  to  fet  the  traps  thefie.  And  a  rule  nifi 
was  granted  for  fetting  afide  the  verdi£k  as  againft  evi- 
dence :  but  the  Court  refufed  another  rule  which  was 
alfo  prayed,  for  arrefting  the  judgment:  Lord  EUetAarmgh 
C.  }•  faying  that  the  oount  having  charged  that  the  trapa 
were  wrongfully  let  for  the  purpofe  of  catdiiag  die 
Pkirttijps  dogs,  though  fet  in  the  defendtet's  own  gnmndf 
no  doubt  that  the  adion  was  maintainable. 

Upon  reading  the  6htef  Baron's  report  of  the  evideBCe> 
in  this  tenuj  it  appeared,  that  the  plamtiff  and  defendant 
lived  near  each  other  in  the  oountry*  The  defendant 
was  the  owner  of  a  wood  called  Cati^kamd,  about  a  nBe 
in  lengthy  one  end  of  which  adjoined  l)ie  pbdndff'a 
grounds,  within  1 50  yards  of  his  dwelling  houfe  where 
he  had  reCded  for  about  two  years  laft  paft.  Some  time 
before  the  plaintiff  went  to  refide  there,  the  defendant  had 
procured  half  a  dozen  traps  to  be  made  much  larger  and 
ftronger  than  tfaofe  ufually  fet  for  catching  vermin,  vrfaich 
he  ftated  at  the  time  to  be  intended  for  foxes,  or  any  thing 
that  came  in  die  way ;  and  in  hlBt  a  (hcep  had  been  caught 
in  one,  and  a  deer  of  the  defendant's  own  in  another  of 
them.  Some  of  thefe  traps  were  fet  in  Cattefwoodhj  day 
and  by  night,  and  baited  fometimes  with  frefli,  fometimei 
with  ftinking  flefli.  The  wood  was  interfered  by  fcveral 
public  highways  and  paths ;  but  the  traps  were  fo  fet 
near  blind  tracks  in  the  wood  made  by  perfens  or  by 

6\  fkttf. 


IN  THB  Forty-eighth  Tbar  of  GEORGE  IIL  279 

flieep.  The  defendant's  gamekeeper  alfo  trailed  (beeps'  1 8o8« 
nattocheSf  rubbed  with  aonit  feed,  by  a  ftrinei  at  fome  — — — 
diftance  round  about  the  traps,  (bur  this  did  not  appear  MgaUif 
to  have  been  done  from  the  highways,  or  after  the  plain- 
tiff came  to  refide  at  his  houfe,)  in  order  to  draw  animals 
to  them ;  and  the  defendant  allowed  2/.  6J.  for  eyery 
fox  or  badger,  and  is.  for  every  dog  which  was  killed. 
In  one  year  feyen  dogs  had  been  taken  and  killed,  which 
the  defendant  was  proved  to  have  known  and  approved 
of.  CattrfwQod  was  not  a  preferve  for  game;  nor  did 
the  whole  of  it  belong  to  the  defendant ;  nor  was  any 
board  put  up  there  to  warn  perfons  of  the  traps :  and  the 
witneffes  ftated  their  opinion,  that  the  traps  could  not 
fafely  be  fo  baited  and  fcented  in  the  day  time  when  dogs 
were  commonly  paffing  with  their  owners  through  the 
wood ;  and  that  a  dog,  on  account  of  the  fcent,  could  not 
pafs  along  the  public  paths  without  danger  of  being 
drawn  by  his  inllinfl  to  the  traps.  All  this,  which  had 
pafled  before  the  plaintiff  came  to  refide  at  his  houfe,  was 
continued  afterwards  $  and  at  different  times  within  the 
lafk  two  years  feveral  of  his  dogs  had  been  caught  in  the 
trape  which  were  baited  with  flelh ;  by  which  fome  of 
them  had  been  much  injured  and  others  entirely  fpoiled : 
and  fome  of  the  traps  were  fet  in  the  wood  fo  near  to  the 
pbuntiflTs  houfe,  that  the  baiting  and  the  annis  feed  might 
be  fcented  by  his  dogs  which  were  kept  there* 

Daimety  and  AUrtt  were  heard  very  fhortly  In  fupport 
of  the  verdift  %  the  Court  being  defirous  of  hearing  the 
grounds  of  obje£tion  againft  it. 

72f  Attorney  General^  Garrow,  (and  C  F.  JPVSams^) 
in  fupport  of  the  rule,  after  obfermg  that  the  time  of  the 

trailiiig 
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i8d8.        trailing  round  the  traps  was  not  didinAly  marked  in  tbd 
'  report :  and  that  in  hOt  it  had  happened  a  long  time  be* 

agatrt/i  fore  the  plaintifPs  dogs  were  caught  (which  was*  nof 
denied  i)  and  that  therA  was  rio  et idence  that  the  tra^tf 
were  purpofely  fet  to  catch  the  plaintiiF's  dogs ;  contended 
the  defendant  had  a  right  to  fet  the  traps  in  his  own  ground^ 
and  to  bait  themi  for  the  purpofe  df  csttching  termin  $ 
and  that  be  was  not  anfwerable  if  the  dogs  of  other  pcr« 
fons  unlawfully  ttefpaffing  on  his  grounds  were  caughf 
in  the  traps*  The  owners  of  dogs  had  only  a  right  that 
the  dogs  (hould  pafs  along  the  highways^  with  fome  per^ 
fon  to  attend  them  and  rcftrain  them,  if  fiich  was  their 
inftinfly  from  hunting  the  woods  in  queft  of  game.  If 
indeed  the  defendant  had  placed  the  traps  fo  near  any  erf 
the  pubUc  paths  thai  a  dog  going  along  diere  with  hxa 
mafter  muft,  notwithftanding  reafonable  care  of  the  maf«^ 
teri  in  all  probability  be  drawn  into  them,  the  defendant 
would  be  liable ;  and  fo  he  would  if  he  ufed  means  for 
the  purpofe  of  decoying  them  to  the  trap :  but  herd  the 
traps  were  fet  for  the  lawful  purpofe  of  catching  vermin 
in  the  defendant's  own  ground;  and  if  the  owner  of  a 
dog  likely  to  traverfe  a  wood  in  queft  of  game  will  carr  j 
him,  or  fufTer  him  to  trefpafs,  there,  without  refti'airit^  he 
muft  take  the  confequences. 

Lord  £li«enborough  C.  J.  It  appears  by  the  eri-* 
dence  repotted,  that  the  traps  were  placed  fo  near  to  the 
plaintiflF^s  court  yard  where  his  dogs  were  kept,  that  they 
might  fcent  the  bait,  witliout  committing  any  trefpafs  on 
the  defendant's  wood.  Every  man  muft  be  taken  to  con* 
template  the  probable  confequences  of  the  zGt  he  does. 
And  therefore  when  the  defendant  caufed  traps  fcented 
with  the  ftrongeft  meats  to.be  placed  fo  near  to  the  plain- 

tiflf's 
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tiff's  houfe  as  to  infittcnce  the  inftin£l  of  thofo  animals        iSoS, 
and  draw  them  irrcfiftably  to  their  deftru£lion,  he  muft  ,     ' 

be  confidered^as  contemplating  this  probable  confequence  Mgmnft 
of  his  aft.  That  which  might  be  taken  as  general  evi* 
dence  of  malice  againft  all  dogs,  coming  accidentally 
linthin  the  fphere  of  the  attra£lion  which  he  had  placed 
there,  muft  fureljr  be  evidence  of  it  againft  thofe  in  parti« 
calfr  which  were  placed  neareft  to  the  fource  of  attraction 
and  within  the  conftant  infloence  of  it*  What  difference 
IS  there  in  reafon  between  drawing  the  animal  into  the 
trap  by  means  of  his  inftinft  which  he  cannot  refift,  and 
patting  him  there  by  manual  force  ?  If  a  man  knowingly 
keep  a  dog  accuftomed  to  bite,  and  any  perfon  coming 
by  ehance  in  his  way  be  bitten,  an  zQion  lies  again (k 
the  owner,  though  he  had  no  malice  againft  the  particu- 
lar individuaL  Here  there  is  evidence  that  the  defend- 
aat's  purpofe  in  fetting  the  traps  was  to  catch  dogs  in 
generalj  as  well  as  vermin  ^  for  he  afterwards  recompenfed 
his  fervant  for  dogs  taken  in  the  traps.  The  rule  there- 
fore,  omnia  ratihabitio  retro  trahitur  et  mandato  asqui- 
paratur,  applies  to  this  cafe.  Wilhout,  therefore,  con- 
Gdering  what  had  happened  before  the  plaintiff  came  to 
his  refidence  in  the  defendant's  neighbourhood ;  when 
he  did  come,  he  came  to  a  place  where  the  mifchief  ez- 
ifted  and  contmued  to  operate  within  the  fphere  where 
he  might  lawfully  have  bisdogSt  and  which,  in  fa£t,  did 
afterwards  operate  upon  them  to  the  plaintiff's  pre* 
judice. 

Gross  J.  I  think  there  is  evUence  that  the  defendant 
meant  to  fet  the  traps  for  dogs  as  well  as  other  animals  ; 
iKcaufe  when  dogs  were  caught  in  them,  he  rewarded 
his  gamekeeper  at  the  rate  of  fo  much  a  head.    This 

Vol;IX.  U  there. 
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j8o8.        diefcfore  was  fit  evidence  to  be  left  lo  die  jwf  of 
"  intention  to  catch  the  pUmtiff's  dogs  as  well  as  odieis. 

siamjf  It  is  tf ue  that  the  traps  were  fct  in  hb  own  groond  i 
but  a  man  mall  not  fet  tra^s  of  tins  dangerous  delicrip- 
tion  in  a  fitnation  to  iniite  his  neighbours  dogs,  and  at 
it  were  to  compel  them  by  their  inftin&  to  come  into  the 
traps. 

Lawrence  T.    Thefe  is  no  evidence  of  the  defend- 
ant's  having  trailed  roand  the  traps  while  the  plaintiff 
was  refidiag  at  his  houfe  near  the  wood  i  bnt  there  ia 
evidence  of  the  traps  having  been  baited  after  he  came  to 
rcGde  there }  and  tbist  fo  near  to  the  plaintiflTs  bonie  as 
to  draw  his  dogs  to  them  hj  their  (cent.    The  verjr  ob- 
je€t  of  baiting  traps  is  to  draw  animals  towards  them  by 
dieir  ioftind  from  the  courfe  they  are  porfuing :  when 
therefore  the  defendant  placed  his  traps  fo  baited  in  a 
fituation  fo  near  to  the  plaintiff's  houfe,  as  that  his  doga 
kept  there  might  fcent  the  bait,  he  moft  be  taken  to  have 
contemplated  the  natural  confequence.    He  did,  there-* 
fore^  in  the  words  of  the  dechration,  entice  the  plaintiff** 
dogs,  &c. 

« 
Lb  Blanc  J.    The  only  queftion  now  is  whether  the 

evidence  fuftaxns  the  verdiA.    If  a  man  will  put  trapi. 

baited  in  places  fo  near  the  highway  as  that  dogs  pafling 

ilong  there  will  probably  be  attracted  by  the  fcent  into 

the  traps  j  that  is  evidence  that  he  dees  the  a£l  for  the 

purpofe  of  catching  any.dogs  that  may  happen  to  pafs 

along  there;  When  the  evidence  is  that  before  the  plain*^ 

tiff  came  to  refide  at  his  houfe,  the  defendant's  game« 

keeper  ufed  to  trail  meat  rubbed  with  annis  feed  round 

about  the  traps ;  it  is  piaini  that  the  intent  was  to  attraft 

12  all 
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ill  animals  wbofe  inftindl  was  governed  by  .the  fcent  into 
the  traps.  Then^  after  the  pjiaiotiff  came  to  refide  at  his 
houfei  the  pl^Qng  thefe  baited  traps  fo  near  to  the  plain- 
tiff's premifes  where  he  kept  his  dogs  as  to  attraA  them 
bf  the  fcenty  muft  be  evidence  to  go  to  the  jurj,  that 
f^  traps  were  placed  there  for  that  purpofe. 

Rule  diCcharged. 
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^pHIS  was  an  a£lion  on  a  policy  of  infurance   on      i.  it  is  no 

a  quantity  of  oil  by  the  ftip^  Hannah;  at  and  SVofaTeu- 
from  New  Tori  to  Havre  de  Grace,  dated  the  4th  of  [J'in^^P  !,^  ^^I 
Jiuzufl   180^;    which   was  tried   before   Lord  Ellenbo-  pc^ty  from  its 

*  -^  •'  '  own  to  the  cnc- 

rougb  C.  J.  at  the  fittings  at  Oulldhall  after  Hilary  term  "»>•§  country  j 
1807^  when  a  verdi^  was  found  for  the  plaintiff  for  commerce  not 
45/.  Xf.  8</.,  fttbjed  to  the  opinion  of  this  Court  on  the  tiirdc^fcript?on 

following  cafe  •  ^^^  otherwifc  ' 

loiio  wing  caie  .  exprefsiy  or  im- 

•  The  infurance  was  effefled  on  behalf  of  the  plaintiff,  P^'^^^ix  forWd. 

^  '    den  by  the  law 

an  American  citizen  refident  in  America^  and  the  proprie«  or  policy  of 

thit  country  ; 

tor  of  the  oil.     The  defendant  fubfcribed  the  policy  for  thoujihtheneu- 
too/.    The  oil  was  of  ^eater  value  thaii  the  amount  of  jea  his  nifp"o 

be  detained  and 
carried  into  a  BritiA  port  for  the  purpofe  of  fearch.  And  therefore  a  Britljb  underwriter^  ' 
after  condemnation  of  the  enemy*a  goods  found  on  board,  aod  liberation  of  tlike  (hip  and 
the  reft  of  the  carj^,  is  liable  to  the  neutral  owner  of  goods  iofured  in  the  famefhip 
vrhtTe  voyage  was  fo  interrupted  ;  either  as  for  a'cotal  lofs,  if  notice  o&  abandonment  upon 
the  lofs  of  the  voyage  be  given  in  reafonablc  time ;  or  for  an  average  iofs  if  fuch  notice  be 
pven  but  of  H«ie. 

a.  Where  a  neutral  Oiip  bound  from  Ameriea  to  Havre  was  fo  detained  and  brought  into 
a  XrtV^ port;  and  pending  proceedipgs  in  the  Admiralty  the  king  declared  Havre  in  a 
ftate  of  blockadei  by  which  the  further  profecution  of  the  voyage  was  prol  ibited ;  this  was 
held  a  total  lofs  of  the  voyage,  which  entitled  the  neutral  aflTuicd  to  abandon.     But 

3.  The  bkxkade  of  Havre  having  been  piMidy  notified  here  on  the  6ih  of  September,  and 


•gents  in  thit  country  had  no  nbilde  till  the  l7rtl^Df  OSobtr  of  the  decree  for  r^oration  of 
tbc  fhip  404  gopdi  in  qaeAlongr  which  had  been  pronounced  on  the  Sih  of  03M% 
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i8o8.  all  the  infurances  made  upon  it.  The  tbipHannai  wai 
*""""*  an  American  (hip>  duly  docamented,  and  tailed  from  Nevf 
^ain}  Tork  on  the  voyage  infured  on  the  4th  of  July  18039 
with  the  oil  on  board ;  and  on  the  1 7th  of  Augufl  follow- 
ing was  arreftcd  in  latitude  49  degrees  North,  longitude 
8  degrees  Weft,  (being  in  the  courfe  of  the  vopge,)  by 
7he  True  Blue,  a  Briti/b  privateer,  and  fent  into  Bnflolp 
where  (he  arrived  on  the  30th  of  the  fame  month.  Havre 
di  Grace  is  in  latitude  49  degrees  North,  longitude  fir 
minutes  Eaft.  On  the  aift  of  June  1803  the  fdlowing 
decree  was  iflued  by  the  French  Government,  <<  That 
M  from  thence^rth  there  (hall  not  hf  received  into  any 
«  of  th«  ports  of  the  French  republic  any  colonial  com- 
**  mqdity  coming  from  Englj/b  coldxues,  nor  any  goods 
««  coming  direAly  or  indireftly from  England**  •* Con- 
*<  fequently  all  goods  and  merchandise  of  Englj/b  ma- 
<<  nufa£ture,  or  coming  from  J?/ff/^  colonies,  (hall  be 
<f  confifcated."  On  the  6th  of  5///.  1 803  the  Brit^ 
Government  declared  tl^e  port  of  Havre  to  be  iaa  ftate 
of  blockade ;  and  fuch  blockade  has  continued  ever  finer. 
The  (hip  and  cargo  were  libelled  in  the  Court  of  Admi- 
ralty by  the  captors :  and  on  the  8th  of  Offoter  following 
the  (hip  and  the  oil  in  queftion,  and  the  reft  of  the  cargo^ 
were,  by  a  fentence  of  that  Court,  ordered  to  be  reftored 
to  the  ufe  of  the  owners ;  fubje&  to  the  payment  of 
freight  and  expences,  but  without  cods  or  damages  | 
except  one  box  of  books,  which  was  condemned  at 
French  propeny ;  and  53  hog(head8  of  b^rk,  and  3646 
pounds  of  wlislebone,  which  were  then  referved  for  further 
"proof,  and  ipere  afterwards  condemned  as  lawful  prize 
by  the  foUofring  fentence.  ^^Hannah,  Augujlus  Rjan^  9th 
<<  Nov.  1 804.    No  further  proof  having  been  exhibiied 

<«  of  the  property  of  53  hog(heads  of  bark,  and  3(^46  lb. 
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*^  of  whalebone  ;  and  the  Judge,  at  the  petition  of  Bog,        1 808U 
^*  onmotion  of  cotUifely  by  interlocutory  decree,  con-      ^ 
*^  demned  the  iaid  goods  as  good  and  lawful  prize  to  Ed*        n<^^ 
<*  nvard  Vincent  Foul,  comniander  of  the  private  (hip  of 
^  war  True  Blue,  in  fight  of  his  majefty's  fliip  of  war 
^'  Pboenin^  Wm.  Baker  Efq.  comniander/'    On  the  »4th    ; 
^iOSicher  1803  the  plaintiflF's  agents  in  tbiscountryp  wha 
bad  ejSeAed  the  policy,  abandoned  the  oil  in  queftion  to 
the  defendant  and  the  other  underwriters,  b  proportion 
to  their  refpe^Ufe  interefts.    The  agents  of  the  plaidtiflT 
were  apprifed  qf  the  detention  of  the  veflel,  and  of  the 
fait  in  the  Court  of  Admiralty,  foon  after  they  refpec* 
dyely  took  place  i  but  were  not  parties  to  the  fuit,  and 
did  not  know  of  the  reftoration  of  the  vefibl  and  cargo 
until  the  i  yth  of  OMer^  three  days  after  the  abandon- 
yient.    The  plaintiff's  agents  afterwards,  applied  to  the 
captain  of  the  fliip  Hannah  to  reload  the  oil  and  convey 
\t  to  Havre,  which  he  .pofiti?ely  lefufed  to  do,  and  de- 
clared that  he  (houldfail  diredly  to  Nenu  Tork.  The  fliip 
Hannah  cleared  out  at  Bri/lol  on  the  acth  of  December 
1803  for  Nevf  Tufk,  and  in  January  1804  failed  for  that 
place,  leaving  the  oil  in  queftion  at  Briftoln    The  oil  was 
afterwards  fold  in  this  country  by  agreement,  without 
prejudice  to  the  queftion  between  \he  affured  and  under- 
writers, to  the  beft  poffible  advantage ;    and  the   lofs 
amounted  in  the  whole  to  45/,  %s.  8^.  per  cent.,  of  which 
the  freight  and  expences  of  reftoration,  paid  under  the 
fentence  of  the  Court  of  Admiralty,  amounted  to  20/* 
19/*;  that  is,  the  freight  alone  to  12  per  cent.,  the  ex- 
pences to  8/.  19/.  per  cent*    The  qucftioii  for^  the  opi- 
nion of  the  Court  was.  Whether  the  plain  tiff  were  entitled 
to  recover  the  whole,  or  any  and  which  of  the  faid  fums  ? 

Us  .  If 
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If  the  Court  fhould  be  of  opinion  that  he  was  ehthted  to 
recover  any  thing,  the  terdi£t  was  to  be  entered  aecoVd^ 
^sgMn/  '    ingly :  othcrwife  a  tionfuit  was  to  be  entered.    The  dfe 
was  argued  in  laft  Mkbhelmas  term,  wheh 

AbboU  for  the  plaintiff  contended,  'firft,  that  the  infiir* 
ance  was  hwful  at  the  time  it  was  madr,  lieing  npoii  "s 
neutral  fhip,  for  a  Yoyage  from  the  neutral^  country  to  ^ 
(>ort  in  Francs^  which  it  was  lawful  for  the  neutral  to 
make,  though  France  was  at  enmity  With  us ;  and  ifttch  m 
voyage  was  not  in  conlPatention  of  any  law  df  this  cmfH> 
try.     adly.  That  the  lofs  of  the  voyage,  which  entidadi 
the  aflured  to  abandon,  was  derived  from  the  orighial  a£k 
of  detention,  without  which  the  Ibip  and  eaigo  would  tidi/L 
have  come  within  the  prohibition  of  the  Frtnch  decree,  of 
the  a8th  of  Junei%o^  ;  nor  would  the  blockade  of  ibtmr 
by  the  Briti/b  Govermhent  on  the  6th  of  Beptembir  hmc 
operated  upon  the  voyage  infured*    Then^even  lidriiictf  ng 
that  it  was  lawful  for  a  Britt/b  (hip  to  being  ihtAmifiikn 
into  a  Brii/b  port  in  order  to  fearch  for  enemy's  fpotk^ 
yet  it  was  not  unlawful  for  a  Britijb  underwriter  to  in* 
fure  the  neutral  againft  the  lofs  and  expehces  confequeiit 
on  fuch  injarious  detention,  after  the 'fhip  and  the  goods 
in  quedion  were  reftored  by  thefentence  of  the  Court  of 
Admiriilcy.    The  neutral  owner  is  in  no  fault  becaofe 
his  goods  are  embarked  in  a  (hip  in  which  enemy's  goods 
are  alfo  loaded.  If  there  had  be^n  Engli/b  goods  on  board 
the  fame  (hip,  and  a  French  cruifer  had  (lopped  the  Ame* 
rican  and  taken  her  into  another  port,  where  the  En^iifb 
goods  were  fcized  and  condemned,  add  the  others  liber* 
ated,  it  cannot  be  difputed  but  that  the  underwriters 
would  have  been  liable  to  indemnify  the  ezpences  in« 

currei 
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corred  hj  the  aeutral.    The  cafes  of  Furtado  v.  Rod-- 
gfTi  (tf),  SUUmr  T.  Ia  Mtfarur  [h\  and  Gamha  v.  Li 
MrfurUr  (^}|  which  were  infuranccs  of  enemiea*  pro- 
pertj,  do  not  apply :  and  in  Lul^9ck  r.  Potts  {d),  the  Court 
feemed  to  thidc  that  an  infurance  againft  Britijb  capture, 
/ehurt,  und  dtimtiom^  generall]^,  muft  be  conftrued  as  ex* 
lending  only^  to  ^over  unlawful  capture,  &c. ;  or  that 
cren  extending  it   to  iimpararf  lawful  detention^  with- 
out any  fault  of.  the  aiTured,  it  would  be  good,     adly^ 
He  contended  that  the  abandonment  was  in  ticne*     The 
ihip  and  cargo  were  not  ordered  to  be  reftored  till  the  8th 
of  OBoher^  and  on  the  14th  the  plainttflF's  agents  aban* 
doned  the  goods  infurtd  to  the  under writersi  three' dayf 
before  they  knew  of  the  decree  for  reftoration.   That  the 
voyage  was  loft  ia  clear ;  and  unlefs  it  were  neceflfary  for 
the  aflfured  to  abandon  immediately  after  notice  of  the 
detention^  or  of  the  blockade  of  Havre  by  our  Govern* 
ment  on  the  6th  of  September^  there  fecms  no  reafon  why 
die  eledton  fiiould  not  be  open  toiiis  agents  while  they 
ftill  remained  ignorant  of  the  evenu 
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Scarlett,  cpntrit  contendeci>  &r&»  that  at  any  .rate  the 
plaintiff  could  only  recover  for  a  partial*  and  not  for  a 
total  lofs}  the  abandonment  being  out  of  time.  The 
principle  to  be  colle£led  from  all  the  qafcs  is,  that  where 
the  voyage  is  loft»  but  the  property  is  fiaved,  the  owner 
muft  abandon,  if  at  all,  in  the  firft  inltance  |  and  capnot 
wait  to  fee  whether  be  can  profecute  the  voyage  to  ad« 
trantage,  and  afterwards  tXtO.  to  abandon  ^whcn  he  finda 
he  cannot.  And  therefore  in  Anderfon  v.  The  Royal  Em* 
ahange  Company  {e),  whei:e  notice  of  abandonment  was 
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i8o8.        not  given  till  18  days  after  notice  of  the  loft  by  the  agent 
""""^        of  the  aflurcd,  it  was  held  too  late*    Now  here  the  TcflU 

■C  A  S  IP  IP  tt 

aimt^  was  detained  on  the  17th  ol  Augu/l\  and  taking  that  to 
hare  put  an  end  to  the  voyage,  and  to  have  entitled  the 
plaintiflF's  agents  to  abandon,  they  did  not  abandon  till 
nearly  two  months  after.  'But  if  the  blockade  of  HavM^ 
on  the  6tb  of  Septemher  be  the  event  to  be  looked  to  aa 
putting  an  end  to  the  voyage }  that  was  an  a  A  of  onr  own 
Oovemmenf,  againft  which  the  underwriters  cannpt  be 
tiiken  to  have  infured,  according  to  Hadhinfin  v.  SoUn^ 
Jon  {a).  Neither  can  the  French  decree  of  the  21ft  of 
June  1 803  be  confidered  as  a  peril  infured  againft.  The 
queftion'oauft  therefore  reft  on  the  ground  of  the  original 
detention;  and  if  that  put  an  end  to  the  voyage,  the 
.  aflured  ihenM,  without  waiting  for  events,  have  given 
immediate  notice  of  abandonment.  At  aiiy  rate,  if  the 
blockade  by  our  Government  on  the  6th  of  September  be 
'  confidered  as  a  new  contingency  which  defieated  the 

voyage,  on  which  a  new  right  of  abandonment  attached^ 
notice  of  abandonment  fiiould  have  been  given  tmme«' 
diately  afterwards ;  and  it  came  too  late  after  the  decree 
for  reftoration  of  die  goods  on  the  8th  of  Ochber.  But, 
adly.  The  lofs  did  not  happen  from  any  rilk  within  the 
policy.  The  detainer  of  the  Ihip  waa  clearly  lawful,  and  ^ 
fome  of  the  goods  found  en  board  were  a£!^ually  con- 
demned as  prize:  and  the  policy  does  not  extend  to  in* 
demnify  the  aflured  againft  the  confequences  of  a  legal 
detention  by  a  Briiifl^  captor.  The  law  knows  no  diftinc« 
tion  in  this  refped  between  the  owner  of  the  ftip  and  the 
owner  of  goods  on  board  it.  The  latter  muft  take  the 
fate  of  the  (hip  owner  with  refpeft  to  bfuiance.  If  a 
fliip  be  not  fea-trorthy,  or  be  warranted  neutral  and  do 

any 
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ti^  wBt  to  break  its  neutrality}  though  the  owner  of 
goods  on  board  ha?c  no  control  over  the  ads  of  the  (hip, 
and  be  in  no  fiaoltp  his  infurance  is  equally  avoided.    Fur^ 
Udo  T.  Rfigtrt  (tf),  was  the  cafe  of  an  infurance  from 
Bayvnmto  MilrtimjmmA  back  againy  made  during  peace; 
and  on  the  breaking  out  of  the  war  with  Franct  after* 
wardSp  the  (hip  was  captured  at  Martiniquix  but  the 
ground  of  the  decifion  there  was,  that  where  a  Britlfh  fulh* 
jed  infores  againft  capture  generallyy  there  is  an  implied 
csc^tion  of  capture  by  the  authority  of  our  own  govern* 
mentj  though  fubfequently  given.    Kellner  v.  Le  Mefuriet 
(b)f  followed  upon  the  lamCx  ground.    The  capture  of 
any  neutral  can  only  be  jnftified  by  the  fubfcquent  con- 
demnatbu)  and  the  captor  aQs  at  the  peril  of  difproving 
the  neutrality!  or  (hewing  fome  juft  ground  whereby  the 
privilege  is  forfeited  by  an  zQc  done  in  prejudice  of  the 

belligerent.  If  a  neutral  (hip  a£l  in  aid  of  the  enemy  by 
proteAing  his  goodSy  and  it  be  lawful  for  a  Britt/b  (hip  to 
(ei2e  the  neutral  and  bring  her  into  port  for  the  purpofe 
of  (earch,  and  the  event  juftify  the  feiaure ;  it  is  as  much 
againft  public  policy  tofuffera^nVj^fttbjedtoiDfureagainft 
fach  feizure  and  the  ncceflary  confequences  of  it^  as  to 
infure  againft  the  capture  of  an  enemy's  (hip.  This  queftion 
did  not  occur  in  LuU$ci  v.  P^s  [c)^  and  what  fell  from 
the  Court  incidentally  in  the  courfe  of  the  argument  muft 
be  taken  with  reference  to  the  cafe  in  judgmenti  which 
was  diat  of  a  Brht/h  (hip  infured  againft  Briti/b  detention^ 
&c.  by  which  the  Court  feemed  inclined  to  nnderftand 
illegal  detention ;  or  at  ieaft  legal  detention,  which  was 
only  temporary,  but  which  might  occafion  the  lofs  of 
the  market. 

r 
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1 8o8*  JBhtt  in  replf  .    As  to  die  qoeffioo  of  timelf  abudoap 

ment  I  there  is  no  pcecife  period  for  it ;  tbt  bw  oolf 
requires  it  (honld  be  made  witbta  a  reafooable  time.  Now 
till  the  6th  of  Siptemier  whea  Havn  was  dedared  to  be 
blockaded,  die  afloied  might  bane  inteiided  io  purfae 
the  voyage  ivben  the  (hip  and  cargo  were  liberated  s  but 
the  Uockade  was  %  new  and  «ofose£Ben  occurrence  fifing 
out  of  the  detention  of  the  flup  \  and  the  qneftion  if 
whether  it  wqre  unreafonable  to  wait  after  that.dll  tfce 
14th  of  OBeber  before  the  notice  to  abandon  was  ^vcnt 
fcHT  as  to  tbe  French  decseei  \t  was  then  doobsftd  whe- 
ther it  would  be  deemed  to  applf  to  a  neutral  who  was 
firmed  into  an  enemy's  port    As  to  the  1^  and  principal 
point,  KtUmr  t*  Li  Mefimtr  was  car tainly  tdecided  on 
the  ground  of  its  being  enemy's  pmperty ;  for  the  plaiof^ 
faS  declared  on  a  lofs  by  capture  %m  piai  hf  tU  King  $ 
and  this  was  relied  on  in  the  judgment  diere  given  (^). 
And  all  the  cafes  where  the  objodioovhas  been  fttftaine4 
in  the  cafe  of  a  neutral  were  founded  upon  unlawful  aifia 
done  by  the  neutral  \  which  diftinguiflies  thofe  cate 
from  the  prefent.    Suppofe  the  enemy  was  Uockadiag 
a  port  of  this  Idngdom^  and  a  ncittral  in  atlempiiQg  40 
forcethe  blockade  was  taken ;  though  Ae  loft  would  be 
by  his  own  aft^  yet  a  Britifii  underwriter  woidd  be  liablew 
If  the  obje&ion  were  'to  prevail  on  the  general  ground 
in  tUa  cafe,  it  would  ineflPeA  be  declaring,  that  any  in* 
furance  of  neutral  goods  from  a  neutial  to  an  ienemy*i 
country,  though  in  a  neutral  ihip,  wasiUegaL 

Tie  Courii  from  the  cxtenfive  confcqaences  involved 
in  the  determination  of  the  general  queftionj  wiflied  to 
hare  had  the  cafe  argued  again  j  but  underftanding  that 

W  4  ^fii  4or. 

the 
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the  ^aluc  of  tlic  property  was  mconfiderablc,  and  that  i8o8. 

ifhc  parties  were  dtflrrclJncd  to  incur  any  further  cxpence,  ' 
iiiey  faid  they  would  confider  of  it)  and  give  their  opu         agait^i 

tiion  another  time.     Ahd  no$r,  »«.4Jkm- 

Lord  ELlKKBokotr^H  C.  J.  ^deliifered  judgment. 
*  This  was  art  aAion  bn  a  policy  of  infur^nce,  dated  the 
4th  of  Augufi  18039  on  a  quantity  of  oU  belonging  to  aa* 
AmeHcan  proprietory  (hipped  on  board  aii  American  fliip^ 
flie  Hannabf  on  a  vb^age  at  and  from  New  Tori  to 
Jlavri  di  Grace.  X.^{tti  ftati&g  the  cafe^  his  Lordlhip 
proceeded.] 

The  whole  amount  of  lofs  claimed  on  the  part  of  the 
phintiff  is  45A  21.  8i »  conGfting  of  20L  tp/.,  the  freight 
mnd  expences  paid  under  the  fentencc  of  the  Court  c/f 
Admiralty,  and  24/.  3/.  8//.  the  differencei  I  prefume^ 
between  the  invoice  yalue  of  the  oil  in  America,  and  the 
proceeds  of  the  fale  here.    The  defendant  contends,  thtt 
%he  plaintiff  is  at  any  rate  not  entitled  to  recover  the  latter 
Stem  of  lofs ;  his  claim  thereto  being  merely  founded  on 
Hn  abandonment  which  was  not  made,  as  the  defendaQt 
^idCfts,  in  due  time.    But  he  further  contends,  that  tht' 
'iptaintiff;cannot  by  law  recover  at  all,  even  to  the  extent 
of  the  Average  lofs  of  his  freight  and  expences^  under  this 
't)oIicy ;  and  that  to  allow  of  fuch  a  recovery  would  be  ta 
'allow  of  an  indemnity  being  afforded,  through  the  me- 
dium of  Britt/b  infarance,  to  neutrals,  a£ling  in  contra- 
-  veiition  of  the  intereds  and  policy  of  Great  Britain^  in 
the  carrying  of  the  goods  of  its  enemies.    That  in  fo 
doing  the  neutral  had,  in  effeA,  violated  the  duties  of 
his  neutrality,  and  affumed  a  hoftile  charafter  in  refpe^ 
to  this  country.     But  it  does  not  appear  to  us  that  this 
'  ge&eral  objection  to  the  plaintiff's  right  to  recover  is  w^ll 

founded* 


BlAXKS. 
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1 8o8.        founded.  The  American  was  at  liberty  to  piirfae  hit  com- 
""""^       merce  with.  France^  tad  to  be  the  ctrrier  of  ffoodt  for 

■ft  A  ■  V  W  S  ^"^ 

tf^tfjf^        French  fubjedis  ^  at  the  riik  indeed  of  ^ing  Kis  vopge 
Interrupted  by  the  goods  being  feized^  oi«of  the  Teflel 
itfeif»  on  board  of  which  they  were,  being  detained,  or 
brought  into  Briii/b  ports,  for  the  parpof((  of  fearch :  but 
the  mete  a&  of  canyiog  fuch  enemies*  goods  on  board 
his  vcflel  conftituted  no  ?iolati6n  of  nentrality  on  the  part 
of  the  American  i  nor  did  the  arreft  and  cietention  of  his 
vefiel,  for  the  purpofe  of  (earch  and  eventual  eondenn 
nation  of  the  goods  which  might  be  found  on  board  be» 
longing  to  the  enemy,  form  any  breach  of  our  dutf 
towards  the  American*     The  indemnity  fought  under 
the  policy  in  this  cafe  is  not  an  indemnity  to  an  enem| 
or  to  a  neutral  forfeiting  his  neutrality  by  an  z€t  hoftilely 
done  by  him  agabft  the  interefts  of  Great  Sriiain  $  but 
an  indemnity  to  a  neutral,  as  fucb|  againfl  the  confer 
quences  of  an  a£i  innocently  and  allowably  done  by  hina 
in  the  ezercife  of  his  own  neutral  rights ;  and  as  innp* 
cently  and  allowably  to  a  certain  degree  controlled  and 

* 

Interrupted  on  our  part,  in  the  ezercife  of  our  rights^  aa 
belligerenls,  againft  enemies'  property  found  on  board 
the  (hip  of  a  neutral.  Thefe  rights,  though  they  are  in  z 
degree  adverfe  to  each  other,  do  not,  therefore^  in  the 
exercife  of  them,  ncceflarily  place  either  party  in  the  fiti|» 
ation  of  an  enemy  to  the  other.  The  various  competi- 
tions for  commercial  advantage  and  fuperiority,  which 
take  place  between  difiejent  nations ;  their  mutual  ex« 
cluCons  of  each  other  by  their  refpe£iive  municipal 
regulations  i  are  fo  many  a£ls  of  adverfe  policy  and  coo- 
fliQing  tights,  cxerctfed  towards  each  others  ^ut  they  occur 
.without  producing  any  breach  of  national  amity.  And  it 
has  never  yet^  in  any  inftancci  that  I  am  aware  of^  b^eahdd 

a  breach 
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I 

» breach  of  implied  cfuty  in  the  fubje£b  of  either  ftate  to        1 808. 
knd  their  afliftance  br  iafurance  or  otherwife  to  fuch       «"^— > 
firtl  or  exdufite  commerce  or  interefts  of  the  other.        agai^f 
Cafes  of  exprefs  public  prohibition,  and  that  degree  of 
aififtance  to  enemies  which  conftitutes  a  fociety  in  war 
againft  any  particnfatr  ftate,  fall  of  courfe  under  a  different 
confideration,  and  are  neceflarily  to  be  undcrftood  as  in- 

terdided  fubjeds  of  infurance  in  every  country  to  which 
this  fpecies  of  contrail  is  known*  The  voyage  and  com« 
mercc,  therefore,  m  the  courfe  of  which  the  veflel  carry- 
ing the  goods  infured  was  in  this  cafe  engaged,  not 
being  either  of  a  hoftile  defcription^  nor  in  any  other  way 
•xprefsly  or  impliedly  forbidden  by  the  law  or  policy  of 
this  country,  the  general  objeAion  to  the  plaintiiPs  re- 
coYcring  at  all  under  this  policy  of  aflurance  falls  to  the 
ground.  Which  brings  the  cafe  under  our  confideration  . 
to  this  point.  Whether  the  plaintiff  be  entitled,  under' the 
circumftanccs,  to  recover  as  for  a  total  lots,  or  for  the 
freight  and  expences  adjudgeti  by  the  Couit  of  Admiralty 
to  be  paid,  as  an  average  lofs  only. 

In  order  to  entitle  himfelf  to  recover  as  for  a  total  lofs, 
the  plaintiff  mud  eftablifh  two  things :  Firft,  That  a  lofs 
9f  the  voyage  (the  only  defcription  of  lofs  which  can  be 
contended  for  in  this  cafe,  as  the  goods  thenifelves  hare 
been  ordered  to  be  reftored,  and  are  capable  of  being  fo,) 
was  occqfioned  hy  the  detention  in  que/Hon^  which  continued 
until  and  after  the  blockade  took  place,  which  rendered 
the  profecution  of  the  voyage  to  Havre  no  longer  prac- 
ticable :  and,.fecondJy,  (fuppofing  ^  lofs  fo  occafioned  to 
be  a  total  lofs,  <<  by  detention/'  within  the  policy ;}  that 
the  abandonment  of  the  goods  was  made  in  due  time.  And, 
diinidng,  as  we  do,  that  the  impoffibility  of  profccuting 
the  voyage  to  the  placcof  d^ftination,  which  arofe  during 

and 


kAXIf« 
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1 80^.       and  ifi  CQofeqttcnce  of  the  prolonged  detemion  of  lliefliip 
*"'~~'       and  cargo,  may  be  properly  conGdered  as  a  lofs  of  tht 
sgMi0        voyage  I  and  fuch  lofs  of  toyag?,  upon  r<ceiveil  priiH 
ciplcs  of  infurao<)e  law;,  as  a  total  lofs  of  the  goods  vhicb 
were  to  have  been  .tranfported  ia  the  pourfe  of  fuch 
voyage ;  provided  fuch  lofs  had  been  followed  by  a  fuffi^ 
ckntly  prompt  and  immedute  notice  of  abandonmentt 
We  are  of  opinion,  however,  upon  the  authority  of  the 
cafes  adverted  to  in  the  argument,  that  this  abandoamea^ 
which  W8(S  made  on  the  14th  of  Oft^  1803,  above 
veeks  after  the  blockade  of  Hi^ri  had  been  publicly 
tified  y  the  lateft  event  to  which  the  lofs  of  voyage  if 
capable  of  being  lefcrred;  was  not  made  within  tbofe  rea? 
ibnable  and  convenient  limits  of  time  which  the  law  'al« 
lows  for  this  purpofe.    And  it  is  to  be  obferved,  that  nq 
cxcufe  for  the  latenefs  of  the  abandonment  is  oflFered  ,oi| 
die  fcore  of  any  want  of  competent  powers  in  the  parties 
making  the  abandonment  t  as  they  do  ndt  appear  to  haw 
been  furniOied  with  any  other  powers  for  this  purpofe  ac 
laft,  than  what  they  muft  be  fuppofed  to  have  originaI|p 
poflefled,  if  they  ever  had  any.    The  lofs  in  quellioa 
yiuft,  therefore,  for  want  of  a  timely  notice  of  abandon* 
menti  be  regarded  merely  as  an  average  lofs  \  and  the 
verdifl  muft  of  courfe  be  reftri£ted  to  the  fum  of  20/.  ipf« 
the  amount  of  the  freight  and  expences  to  which  the 
aflujred  was  fubjeded  by  the  fentence  of  the  Court  of 

Admiralty.    Judgment  for  that  fum,  and  no  oqtorc»  i|iaft 

be  given  accordingly. 


»  TBI  fOtTT^BlCBTH  TUE  OV  0£  O  R  GE  lift  Spf 

The  Eiwo  agaikji  The  Inhabitants  of  Ripok.      ^'"^ 

npHE  ffpffionty  onappeal,  quaflicd  anorder  of  jufticeSj  An  indenture 
for  remoTing  Elinor  Fartopi,  a  pauper,  from  the  towiv-  as  an  appren- 
fldp  of  Ripok  ifl  the  mj  Riding  of  the  county  of  Tork,  not  iitr* 
to  the  pariOi  of  Dsrlingtcn  in  the  county  of  Durham ;  ^jj^'bj'hw^'f^. 
fnbjedf  to  the  opinion  of  thia  Court  on  the  following  ther-in-Uw  and 

tale  :  though  with  her 

___  r%w         r^  t   •  «i  conlcnt,  does 

The  pauper  ESfior  Fortott^  being  23  years  of  age,  waa  not  conftieute 
put  apprentice  by  her  father-in-law  with  her  own  confent,  tice^"an?^ 
to  one  a^bands  in  Huntm.    She  was  prcfcnt  at  the  fXmint"^« 
making  of  the  agreement ;  but  the  indenture  was  only  bc|*in«dbyhef 
executed  by  the  mafter  andlier  father-in*law,  but  not  by  denture. 
herfelf :  neither  was  it  ever  tendered  to  her  for  that  pur« 
pole,  though  flbe  lived  under  it  with  her  mafter  for  near*- 
ly  12  months  in  Hunton.    The  Seflions  were  of  opinion 
that  (he  gained  a  fettlement  in  Huntotin    But  when  the 
cafe  was  called  on 

ne  Court  aiked  whether  it  were  pofBble  to  maintain 
this  to  be  a  competent  binding  of  an  adult  who  was  no 
party  to  the  indenture  ?  The  relation  of  mafter  and  ap- 
prentice did  not  exift. 

Park  and  HIillock  who  were  to  have  argued  in  fupport 
of  the  order  of  feifions  admitted  that  they  could  not  fup- 
port  it* 

.    Dampiir  and  Scaritt  contra* 

Order  of  feflions  quafbed. 
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fSoff. 


^T^*  |(0BiHtaK  qai  cam  4p»^  Garthvaits.  ' 

A  captain  in  the   jN  debt  for  pciakies  of  looA  alkfed  to  have  been  i^ 

militia  receiving    X 

his  pay  and  con-       curred  bv  thc  defendant  under  €he  militia  ad:  of  the 

tingCDt  allow-'  _  _  t»  /-..j- 

ancet.hcforehis  .42  wo^^.  c*  90./.  14*  the  4tn  count  of  the  dedarationf 
waVproperiy  on  Which  the  plaintiff  took' a  verdi£l»  ftaled  that  the  de« 
b  Jl!,'tS»^  fcndant,  a  captain  in  the  ad  loyal  Sumy  regiment  of 
I'eafdb'^thc  militia, -executed  certain  powers  dire^ed  by  the  ftatnte 
militia  aa  o£  ^^  (^^  executed  bj  captaios,  m.  by  tf^irarf  a/  «  ctfimn  in 
C.90.  to  be  exe-  the  faid  niiiitia,  without  having  delivered  in  fudi  fpedfic 
uins.  To  as  to  defcf  iption  of  his  qualification  as  is  required  by  the  &»• 
in  the  p!!naiity  *  ^Ce»  whcfcby,  &C.  The  venue  was  laid  in  the  coootf 
dalfc '*r!l  re.  ^f  *«  ^®^°  °f  Kangfton  upon  »<//,  and  the  caufc  waa 
"J^'afS^^Jow.  *"^^  *^  ^^^'^  ^^^^^  ChaigtnJ.  when  it  appeared  that  the 
anccfl  Dot  being  defendant  was  duly  qualified  to  hold  his  commi(Eon  as  a 

provided  for  by  * 

that  iiatute,       youngcr  fon  of  a  perfon  feifed  of  an  eftate  of  above  6ooi« 

even  if  any 

otiier  than  afis    a-yeai,  but  in  thc  firft  defqription  of  his  quaUfieation  fenC 

cipHne  were  in-  ^°'^  ^^^  ^'^^^  ^'  ^^^  pcacc,  as  required  by  /  6.*and  ia» 

^'"hSite'd!'^  ^  ^*  *^^  *^»  *^^'^  ^^^  *  ^^'^^^  *°  omitting  to  ftate  thc 
Though  a  penal  pari(hes  whcrcin  the  cftate  was  Gtdated,  which  was  aftefw 

adiion  be  re-        *  • 

moved  out  of  wards  rectified  by  fending  in  a  proper  defcription  of  them. 

county  into  an-  The  plftfntiff  howevcr  proved,  that  prior  to  the  msftake 

yetthccaufeof  being  TcAificd,  (hc  defendant  had  a&ed  as  captain  apoa 

bf  provTd  to^^  the  parade,  and  at  the  guard-houfc,  and  had  alfo  fat  as 

w^thinThr"*^^-  prefident  of  a  court  martial  j  hut  it  appearing  afterwards 

per  county  ^^t  thcfc  «£ks  wcTC  all  dooc  in  the  county  of  Tori  where 

^here  thc  vc* 

nueis  laid.         the  trial  was  had  under  the  (tat.  38  Geo.  3-  c.  52*  and  not 

within  the  county  of  Hull  where  the  venue  w^s  laid, 
the  learned  Judge  be^d  that  they  could  hot  be  received  19. 
evidence  :  fpr  though  as  to  the  latter  inftance,  the  fen* 
tence  of  the  court  martial  was  afterwards  read  and  exc- 
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tated  at  the  citadel  in  HuUj  yet  the  defendant  was  not         i8o8» 
proTed  tohaVe  been  prcfent  there  upon  the  octafion.  The  " 

ROBINSOK 

only  a£k  proved  to  have  been  done  by  the  defendant  in       qui  tam 
ihM  previoul  to  the  complettoh  of  his  qualification,  and  oi^x^K^t^ixu 
which  was  contended  to  be  the  execution  of  a  power 
dire£lcd  by  the  (latate  {a\  to  be  executed  by  captains, 
was  ihi  teceipt  if  his  pay  and  contingent  allowances  y  as  cap-"* 
taioy  at  a  banking  houfe  in  HulL     And  on  this  a  verdi£t   ^ 
was  taken  for  the  plaintiff  on  the  4th  count,  Vvich  liberty 
to  the  defendant  to  move  to  enter  a  nonfult. 

Pari  in  the  laft  term  moved  for  a  rule  for  entering 

a  nonfuiti  on  the  ground  that  the  receipt  of  the  defend- 
anf  s  pay  and  contingent  allowances  was  not  the  execu- 
tion of  any  power  direfled  by  the  ftatute,  as  no  provifion  ' 
was  therein  made  for  any  fuch  payment  \  even  if  the  a£t 
IdF  receiving  money  could  be  confidered  as  the  e^ercife  of 
a  power.  He  alfo  moved  in  arreft  of  judgment,  becaufe 
it  was  not  ftated  in  the  declaration  in  what  way  the  de- 
fendant had  aiied  as  captain  \  fo  that  he  had  no  notice 
Hrhat  he  Was  to  anfwer  \  and  this  too  in  a  penal  a£iion. 
A  rule  nifi  was  granted  on  both  points  \  which  came  on 
how  to  be  dirculTed ;  when,  after  hearing  topping  and 
Ricbatdfon^  who  (hewed  caufe  againft  the  rule, 

The  C$t$rt  (^)  were  clearly  of  opinion  that  the  rule  for   * 
entering  a  nonfuit  (hould  be  made  abfolute.    This  being 

* 

(0)  St€t,  X4t  eoafis,  **  That  if  any  perfon  (hall  ezecote  any  of  the 
**  powers  hereby  diredled  to  be  executed  by  captains,  not  being  qualified 
<*  as  aforefaid,  or  without  having  delivered  In  fuch  fpeciftc  defcription 
«'  of  his  qualification  as  before  required,  Sec.  he  (hall  forfeit  100/.*'  &e« 

{k)  Juntfrtuu  J.  was  abfent  on  this  day,  alfiftapg  the  Lord  Chancellor 
•n  tht  hearing  of  a  caufe  ia  the  Court  of  Cbancery. 

Vol.  IXw  X  a  penal 


t 
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1808.        a  penal  a£tion,  the  claufe  giving  the  penalty  ought  not  to 
/  be  extended  by  conftruftion  beybud  the  plain  words  of  it, 

Robinson  1  **  1  «• 

qui  ram        whicH  confined  the  onrence  to  the  executing  any  of  the 
Gar^^hwaitz.  powers  dire£^ed  by  thcaf^,  without  the  qualification  re* 

quired.  The  receipt  of  the  pay  and  contingent  allow- 
ances of  a  captain  was  admitted  not  to  be  provided  for  by 
the  a£i  in  queftioni  and  therefore  at  any  rate  fuch  receipt 
was  no  execution  of  any  power  dircfied  by  the  a£l  to  be 
executed  by  captains;  even  if  any  thing  more  were  in« 
tended  by  that  chufe  than  to  fubje£k  unqualified  officers 
to  the  penalty  if  they  executed  any  a£l  of  military  difci- 
pline }  which  Loid  Ellenborough  inclined  to  queftion. 

Rule   abfolute  for 
entering  a  nonfuit^ 


Wedmfday,  Philups  agatnft  Bacon. 

Feb,  jd. 

In  anaaionon  rpHE  firft  count  of  the  declaration  dated,  that  on  the 

tltccafe  a?am(l       J_  e     a     '»      r^  ,  g. 

the  iher'rtf  for  25th  of  jiprti  1806  a  noii  omittas  fieri  facias  writ 

wrongfal  con-  iflued  out  of  3,  R.  dire£led  to  the  (herifF  of  Glamorgan, 

ii»aingX"faie  by  which  writ  the  king  commanded  the  faid  (heriff  that  of 

uff^i^^^V  the  goods  and  chattels  of  the  plaintiff  in  his  bailiwick  he 

under  a  writ  of  {hould  caufe  to  bc  levied  as  well  a  certain  debt  of  2^4/, 

fieri  facias,  by  ^  ^  ^^ 

which  they     y  which  J.  Cameron  in  the  faid  court  had  lately  recovered 

were  foW  much  .    «   ,  .  ti»     «  1  •   1 

under  vaiue»  againit  him,  as  aJio  80/.  which  were  awarded  to  the  faid 

i'^gtr^ribftancc  J*  C.  for  his  damages  which  he  had  fuftaincd  iy  occaftm 

count  i^Sed*"*  e/"  ^^'  detaining  the  faid  debt,  whereof  the  plaintiff  was 

ih«  the  flicriff  conviQed  :  and  that  the  Ihcriff  (hould  have  that  money 

wai  command-  '  2 

ed^»o  levy  «•!.    before  the  king's  julliccs,  &c.  on  a  certain  day  therein 

awarded  to  **  ' 

J,  C.  for  his 

Jafoaget  fuftalned  l/y  orcafion  of  th  detailing  the  tieht,  that  is  proved  by  the  writ  which  ftated 

viiat  the  8c*.  wert  awarded  to  y.  C.  ior  his  damages  fuflained  as  well  by  rcafon  of  detrnmnr 

The  dthi  M  for  his  ctfiti  Ac;  ivr  eojit  arc  in  kgaJ  lenfe  lAcltidcd  in  the  word  damaitu 

metitioBed^ 
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fnentionecf,  and  long  Gnce  pafied,  to  render  to  the  faid        i8o8« 
y.  G,  for -his  debt  ^nd  damages,  and  (hoiild  have  there  ". 

then  that  writ :    which  ^rit  afterwards,  and  before  the         cimnfi 
tctiirn  thereof,  to  wit,  od  the  apthof -<^n7  x8o6,  wai 
deliTeted  to  the  defendant,  who  then  and  until  after  the 
return  thereof  was  (hcrifFof  Glamorgan^  to  be  executed 
ill  due  foroU  of  law  \  by  virtue  of  which  writ  the  defend* 
dnt^  as  fuch  flieriflF,  before  the  return,  .feized  and  took 
into  his  pofleffion  divers  cattle,  goods,  and  chattels  of  the 
plaintiflF,  of  the  value  of  1 200/.,  and  pi;^ceej^d  to  the  fale 
thereof,  atid  fold  the  fame  under  and  by  colour  and  pre- 
ttnce  of  th^  faid  writ  for  prices  amounting  in  the  whole 
to  a  fmall  film,  t6  wit^  aoo/.     And  the  defendant,  not 
regarding  his  duty  in  that  belialf,  as  fuch  (herifF,  but 
vh'ongfuUy  intending  to  injure  and  prejudice  the  plaintiff 
xn  this  tefpcdl,   wrongfully   and  injurioufly  condu£lecl 
hlmfclf  fo  negligently,  deceitfully,  fraudulently,  and  im- 
properly in  the  fame  proceeding  to  the  fale  6f  and  felling 
the  faid  cattle,  goods,  arid  chstttels;  (iporf  that  dccafion^ 
that  by  reafoti  of  foch  his  t1egle£i,  deceitful,  fraudulent, 
and  improper  condudi,  the  fame  were  fold  for  much  lefs 
than  the  real  talue  thereof,  and  than  the  fame  might  and 
oiight  to  have  been  fold  for  by  him,  hid  he«^ondu£led  him- 
felf  with  due  care  and  diligence,  and  uprightly  and  properly 
in  that  behalf j  y\t.  at  prices  amounting  in  the  whole  to' 
Xdoo/.  lefs  than  the  real  value,  or  lefs  than  they  might  or 
otight  to  have  been  fold  for.    There  were  other  fpecial 
counts  to  the  like  eflFe£k  t  arid  there  ^as  a  fifth  coUnt,  in 
trover,  for   fo  mahv   horfes,   &c.  and  pipes  of  wine. 
Flea  not  guilty. 

The  Cafe  was  tried  before  MacJonald  C.li.  zt  Here^ 

J9ri\  and  by  the  words  of  the  writ  when  produced  the 

iheriff  was  commandodto  caufe  to  be  levied  of  the  plain- 

X  %  ^  tiff's 
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1808.        tiflP's  goods,  &c.  <*  as  well  a  certain  debt  of  254/.  whu 

^*  7.  C  in  the  faid  Court  had  recovered  naioft  him,  af 

Fiixttirt  *^ 

*g»tnfi        «<  alfo  80/.  which  in  our  fame  Court  were  awarded  lo 

^  the  faid  J.  C.  for  his  damages  which  he  had  fuftatnc4 

<*  as  well  by  reafon  of  detaining  the  faid  dtbt^  as  for  hit 

*<  cofts  aod  charges  by  him  about  his  fttit  in  that  behalf 

«<  expended,  whereof  the  faid  R.  M.  P.  (the  plaintiff) 

"  is  conviAedi''  &c.     In  the  tefalt,  the  cafe  did  not 

go  to  the  ^ttry  on  the  count  in  trover,  but  only  on  the 

fpecial  count ;  between  which  and  the  writ  it  was  obje£l« 

ed  that  there  was  a  material  varianee  \  the  writ  declared 

on  dating  the  80/.  to  be  awarded  to  J.  C.  <<  for  hit 

<'  damagii  fuftained  by  occaflon  of  the  detaining  the  faid 

*'  debt  ;'*  the  writ  proved  (lacing  the  So/,  to  be  awarded 

^  for  his  damages  as  well  by  reafon  of  detaining  the  (aid* 

'*  debti  as  for  his  cajls  and  charges,  &ic.^  The  Chief  Bat  on 

referved  the  queftion,  but  let  the  cafe  go  to  thejury^ 

who  found  a  verdift  for  the  plaintiff  for  500/.  damages  1 

and  the  defendant  had  leave  to  move  to  fist  aCde  the 

verdiA  and  enter  a  nonfuit  \  for  which  he  obtained  a  rule 

mifi  in  the  laft  term. 

Daueutf^  Sevan,  Cltffird^  Abbott,  and  Pioke,  now  &ewed 
caufe  againft  the  rule.  Tlie  ^ery  words  of  the  writ,  which 
was  only  inducement  to  the  action,  and  not  the  gift  of 
it,  need  not  and  are  not  affe£ted  to  be  ftated  in  the  county 
but  it  was  fufficient  to  ftate  the  fubftance  and  legal  tStCk 
of  it  (a).    This  differs  the  cafe  from  Bajnes  v.  Furrfft  [h}g, 

{a)  9tt  Butter  J.  in  Gwinntt  v.  Finiirfn^  3  Term  Rep.  646-  and  in  Am* 
gerfttm  v.  Clarh,  4  7Vr«  Xef,  616.  King  v.  Pippett,  X  Term  Repn  »35. 
Heuir^  V.  ^mtr^  li*  238.  Cuming  Vk  Sitfey,  ik,  239.  and  fFarrt  T. 
Serkm,  1  H,  Blae*  113. 

[h)  %  Sits.  S99. 
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Ccy  V.  Hjmat  («)»  and  other  cafes  where  the  record  de«         i8o8. 

clared  on  was  the  gift  of  the  a£lion  \  and  alfo  from  Brtf^       ' 

t9w  ▼•  Wright  {b)^  and  other  cafes  of  declarations  on  con-       jgainfi 

tra£ts,   for  the  like  reafon.     The  cofts  are  a  part  of 

the  damages  fuftained  by  the  detention  of  (he  debt,  and 

the  word  damages  is  fu^ciently  large  to  comprehend  cofts, 

This  appears  from  the  old  entries.     C/j^V  Entr,  850. 

pi.  43.  Raft.  Ehtr.  194.  pL  4.  Co.  Entr.  147.  150^  'S is  2. 

So  in  Co.  Liu  257.  a*  where  Littleton  mentions  damages 

Lord  Coke  fays,  that  cofts  are  included  :  and  in  2  bift.  288. 

he  fays,  cods  are  in  law  fo  coupled  together  as  they  are 

accounted  parcel  of  the  damages.    The  very  writ  of  fieri 

facias  in  debt  (c),  fo  confiders  them ;  for  after  command^ 

ing  the  (heriff  to  levy  for  the  damages  and  cofts,  it  dire£ls 

kim  to  have  that  money  before  the  king  at  Weftminfter 

to  render  to  the  plaintiff  for  his  debt  and  damages  afore- 

faid.  They  alfo  cited  for  the  fame  f}XTfo[cPU/o/d*sczk{d), 

Wentnitorth  v.  Sqtsibb  (#),  AJbmore  v.  Ryplej  (/),   Qren^ 

ville  v.  Sandwich  {g)^  and  IVitham  v.  Hill  {h). 

There  was  another  point  made  in  argument,  whether, 
fuppofing  the  variance  to  be  fatal  the  plaintiff  might  not 
refort  to  his  general  count  in  trover,  upon  the  ground 
that  the  fale  having  been  grofsly  fraudulent^  and  the  con* 
f]u£b  of  the  officers  highly  culpable  ;  being  founded,  as 
was  alleged  in  a  confpiracy  to  defpoil  the  plaint^  of  his 
property ;  it  avoided  the  proteflion  of  the  writ  to  the  (he-» 
riff,  under  which  it  was  pretended  to  be  made.  But  as 
it  became  unneceffary  in  the  refult  for  the  Court  to  giv« 
.^ny  opinion  on  this  point,  the  fa£l8  on  which  it  was  raifed 

(^)  t  Stra.  1171.  and  Barntx  V.  Ccfiftantine,  Te/v,^6, 

(^)  Deuil,^6S'  it)  2  Im^.  Praii,  ^esf  6.  {d)  ZoC«.  1x5.^ 

{e)  I  Lutw.  640.         (/)  Cra.  Jae.  410. 

{g)  7  ys9»  4hr.  295.  //.  Ift.  and  s  D'Anvtrt^  4^1.        {Jb)  a  fFilJ,  91. 
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1808.        are  not  dated.    The  authotities  referred  to  were  the  6x 
'  carpenters'  cafe  («),  where  it  was  lefolved  that  where 

PiiiLLirt 

agfiinfl  entry}  authority^  or  licence  is  given  to  any  one  by  the 
laWj  and  he  abufes  it,  he  (hall  be  a  trcfpaflet  ab  initio. 
Freeman  v.  JBIewiti  {*),  and  20.  Fin.  Mr.  $01. pL  16* 

Tie  Attarnej  General^  Jervh,  Wigky  and  Hall^  contrai 
infifted  upon  the  variance  between  the  count  and  the 
writ  proved  ;  the  latter  of  which  Hated  that  the  damages 
were  given  for  two  things,  the  detention  of  the  debt,  and 
the  cods  of  fuit }  whereas  the  writ  fet  forth  in  the  count 
only  alleged  the  damages  to  have  been  given  for  the  de« 
tention  of  the  debt.  It  was  necefiary  for  the  plaintiff  in 
charging  the  (heriff  with  negligence  and  improper  con- 
dud  in  the  execution  of  a  particular  writ  to  fet  out  that 
writ ;  and  the  variance,  it  was  faid,  was  in  matter  of 
defcription,  which  is  fatal,  according  ta  the  rule  lately 
laid  down  in  PurceU  v.  Macnatnaxa  (r).  They  obferved 
that  in  Pilfold^s  cafe  {d)  before  cited,  the  word  damna 
1^8  admitted  to  have  two  feveral  fignifications  in  law; 
the  one  proper  and  general,  which  included  tofisi 
die  other  relative  and  ftri£l,  which  excluded  them  :  and 
that  damna  pro  injuria  illata,  ct  pro  expenfis  litis,  were 
two  di(lin£l  things ;  and  this  diftindion  is  an  anfwer  to 
all  the  Mher  authorities  cited,  where  the  word  damna  or 
damages  was  ufcd  in  its  gene^fal  (Jgnification.  But  in 
the  writ  proved  it  is  plain,  that  the  word  cofis  is  ufed  ia 
contradidindiion  or  fuperaddition  to  damages  for  the  de- 
leption  of  the  debt ;  and  therefore  the  word  damages 
mud  there  be  uken  in  its  relative  and  drift  fenfe.     If 


(tf)  %  Co.  Zi(6.  {k)  Sslk,  409.  and  1  LtL  lUy.  63^ 

(r)  Ante,  157*  {ti)  xoC».  ii6*^.  ity.s. 
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the  declaration  had  merely  dated,  that  the  plaintifF  had         i  So8. 
recovered  fo  much  for  his  damages ;  that  might  have  * 

been  fufficient ;  but  going  on  to  ilate  fhat  the  damages  ygam/l 
awarded  were  for  detaining  the  debt;  the  allegation  was 
difproved  by  the  writ.  The  cafes  of  King  v.  Pippft, 
Cuming  V.  Sibleyy  Hendray  v,  Spencer^  and  Warrt  v.  Har^ 
hin^  were  confidered)  whether  rightly  or  not,  as  allegations 
of  fubdancei  and  not  of  defcription.  But  in  Raftally. 
Siratton  (a),  a  declaration  on  a  judgment  for  cods,  dating 
the  aAion  to  have  been  brought  againd  one  defendant 
only,  when  it  was  againd  two^  was  held  to  be  fatal :  and 
yet  the  other  defendant  having  been  outlawed  {h)^  judg- 
ment  for  the  cods  could  only  have  been  recovered  by 
the  one  who  fued  on  the  judgment;  and  therefore  in 
fubdance  it  was  the  fame  thing.  So  in  Savage  v.  Smith 
(r}y  in  debt  againd  a  bailiflFon  the  dat.  28  Eliz^  for  ex* 
torting  illegal  fees  in  executing  a  fieri  facias;  even  afium- 
ing  that  the  plaintifF  need  not  have  fet  out  the  judgment 
on  which  the  writ  was  founded ;  yet  having  fet  it  outy 
he  was  held  bound  to  dri£l  proof  of  it  as  dated. 

Lord  Ellen  BOROUGH  C*  J.  Two  points  have  been 
made,  one  of  which  4t  is  not  necefTary  to  decide ;  becaufe 
if  the  judge  did  not  leave  the  cafe  to  the  jury  upon  the 
coiint  in  trover,  no  quedion  can  arife  on  it.  But  if  the 
quedion  had  arifen,  as  at  prefcnt  advifed,  I  (hould  have 
inclined  very  drongly  from  the  argument  I  have  heard  to 
have  held,  that  if  the  fherifF,  or  his  officers  a£ling  for 
himi  depart  fo  entirely  and  fcandaloufly  from  their  duty 
in  making  a  mock  fale  of  the  goods  in  the  manner  which 
has  been  reprefented  to  us,  it  could  not  be  confidered  as 

{a)  I H.  Blae,  49.  (b)  Vide  S.  C.  %  Tero  /?(/>.  366, 

(c)  %  £lac.  Rep.  1  xoi. 

X  4  a  fale 
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;i8o8.        a  fale  in  obedience  to  the  writ  of  fieri  facias,  bat  pithe^ 
'  a  confpiracy  to  defpoil  the  plaintiff  of  bis  property,  and 

ogatnfi  would  bring  the  cafe  withm  the  principle  of  the  fu(  car- 
penters' cafe»  and  make  the  (heriff  a  trefpafier  ab  initio^ 
To  be  fure  the  inftances  there  put  are,  with  one  ex« 
^eption,  where  the  oiEcer  a^s  under  a  general  warrant 
of  law,  and  not  by  a  particular  mandate  (<z),  as  here } 
but  one  indancc  is  that  of  a  purveyor  taking  cattle  by 
force  of  a  commifiipn  for  the  King's  ufe ;  where  th^ 
felling  of  them  afterwards  in  the  market  made  the  fir(^ 
taking  wrongful.  This  point  however  is  now  with- 
drawn from  the  confideration  of  the  Co\|rt.  'With 
r«(pe£l  to  the  other  pointj^  on  the  variance,  I  adhere  tq 
the  di(lin£tioa  which  wa$  taken  in  Purcell  y.  Macna^^ 
ptara  (i),  betweien  allegations  of  matters^of  fubftance  an4 
of  defcription*  If  the  plaintiff  had  undertaken  to  fet  out 
the  writ  in  ipfis  verbis,  or  with  a  prout  patetj  &c.  it  wouI4 
have  fixed  him  to  prove  itezaftly  as  be  had  defcribed  it; 
but  here  all  that  he  undertakes  to  do  is  to  fiate  the  fub- 
ftance of  it,  and  he  does  this  by  dating  that  tlie  writ  was 
to  leiTy  Z54A  for  the  debt  and  8ca  for  the  dafftagei  occa- 
^oned  by  the  detention  of  the  faid  debt :  and  this  is  fnb* 
ftaptially  proved.  The  objeQion  is  that  by  the  writ 
{tfelf  it  appears  that  the  8oi«  was  awarded  fof  the  damage^ 
which  the  plaintiff  Jiad  (uftaioed  as  well  for  detaining 
the  debt  as  for  cofls.  But  cefis  are  a  coofequence  by  the 
itatute  of  Glouceflet  of  detaining  the  debt|  and  are  part  of 
the  diimages.  In  contemplation  of  Ja^  the  word  damages, 
emphatically  includes  cq/U*  It  i$  fo  con^dered  by  Lor4 
Coke^  and  in  the  various  authorities  which  have  beed 
^ited.     Cofls  therefore  properly  fall  under  the  nomei^ 

(«)  Vide  Cafet  coIkQed  in  10  Fm,  Akr.  Trcfpaft.  501,  50a* 
(5)  jintt,  i6ob 
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generale  of  damages  i  and  the  whole  8o/»  may  properly 

)>e  dated  as  awarded  to  be  le?ied  for  damages  fuftain^d 

by  occafion  of  the  detaining  of  the  debt ;  though  if  it        H^Jt 

were  neceflary  to  come  to  a  fpecification  of  the  compo-         ^*^' 

rient  fum  of  80/.  it  would  appear  that  part  of  it  was  for 

the  coftSf    The  detention  of  the  debt  is  the  caufe  of 

damages  both  in  the  peculiar  fenfe  of  the  word»  and  in 

refpe£i  of  the  cofts^    In  the  cafe  of  Gtenville  y.  SaniwUb 

fhe  error  imputed  was  only  repelled  on  the  ground  that 

(he  damages  included  the  cofts. 

Gbose  and  Ls  Blanc,  Juftices,  afleoted  {a).  The 
latter  obfenred,  that  it  was  admitted  that  if  the  allegation 
}iad  been  general,  that  the  8o/.  were  awarded  to  tht 
plaintiff  for  his  damages^  t&at  would  hare  done*  Then 
what  difference  does  it  make  when  it  is  faid  for  his  da* 
mages  <<  fnftained  by  occafion  of  the  detaining  the  faid 
debt ;"  the  cofts  being  a  confequence  of  fuch  detention^ 
and  the  law  coupling  them  together  under  the  general 
pame  of  damages.  The  fubftance  only  of  the  writ  being 
(et  out,  the  allegation  was  fubftaotially  proved. 

Rule  difchargedt 

U)  Mr.  Juftlce  Lawratce  was  abfent 


J0« 


CASES  IN  HILARY  TERM 


i8o8. 


Tfi^f  GooDRXGHT,  OH  thc  Demife  of  Ann  Hoskins, 

(f^ain/i  Thomas  Hqskins, 

B/abequeftof  '^HIS  was  an  ejeAment  for  a  mefiuage  and  land^, 

Icaichold  to  R'         ■ 
until  bis  (eldeft) 
Jon  T.  (hail  ar- 
iain  ^l,  and n^ 
hnger ;  but  if 
€ajt  r ,  JhalUit 
m  minority f  then 
to  7.  or  0,  (his 
younger  bro- 
thers) or  either 
furvWing  or  at* 
taining  ii>  as 
aforcfaid ;  with 
a  defire  that  R. 
Xttould  ^uU  and 


called  Rpjkief^  in  the  parifli  of  &atnt  AUtti  in  the 
county  of  Corn^wiU^  and  the  demife  was  laid  on  the  13th 
of  March  1 805  •  At  the  trial  at  Bodmin^  before  Graham  B. 
a  verdi£l  was  found  for  the  plaintiff^  fubje£t  to  the  opi- 
nion of  this  Court  on  the  following  cafe  : 

John  Hojklns  was  poflefled  of  the  premifes  in  queftion 
for  a  term  of  99  years,  (ItU  fubGfting,  and  alfo  of  other 
kafehold  premifes,  called  Bofivellack.     On  the  17th  of 
^rW  up  the       March   1 800,  having  two  fons,   Richard  and  Nichoiax^ 
jaid^3itidconfirm-  ^^^  Richard  having  nine  children,   of  whom  Thomas^ 

tMg  the  bcqucft 

•fthcmto/J'$  Jobriy  Richard,  and  Dorothy,  were  four;  John  Hofltins 

pi?nq^uimm|rnt  made  his  will,  in  which,  after  giving  to  his  wife,  Ann 

claim 'wbfch  he  Hojkins,  an  annuity  of  10/.  for  her  life,  payable  out  of  his 

tu  urn  T^il  intereft  in  the  Icafchold  premifes  of  Bofwellach,  and  20A 

biB  attaining  yfoxlli  of  fuch  articles  of  houfehold  furniture  as  (he  (hould 

a  I  cook  the 

eftaie  by  nccef-  felcft.  are  tbefe  words  •,  "  I  alfo  give  and  bequeath  unto 

fary  implica-         ^.     r?»      t  j  .   r        i_ 

f  ion ;  though ,  *<  m  j  beloved  fon  Richard  Ho/kins  5  guineas^  and  deure  that 
vifc  of  the  refi-  «  hc  may,  as  foon  as  may  be,  be  paid  his  wife's  diftribu- 
ySaLt'r  «  tive  (h;^re  out  of  Bo/weHack,  as  the  fame  was  fettled 
^^  ^'  t€  by  bond  made  pi cvious  to  my  marriage  with  my  faid 

««  wife  Jnn.  I  likcwifc  give  and  bequeath  unto  my  faid  fon 
**  Richard  the  leafehold  premifes  of  Ro/kiefin  Saint  Allen 
«*  aforcfaid,  to  hold  the  fame  ynto  my  faid  fon  Richard 
«  until  his  fonThom%% /ball attain  his  age  of  Zl years,  and 
«  no  longer :  but  in  cafe  the  faid  Thomas  Hofkins  /ball  dU 
"  in  minorityy  then  my  will  is,  and  I  do  hereby  give  and 
^  bequeatli  the  faid  leafehold  premifes  of  Ro/kief  unto 

«•  John 
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Pf  John^  or  Richard^  fons  of  the  faid  Richard  Ho/kins,  or        i8o8, 
*.*  cither  of  them  furviving  or  atuining  their  age  of  2 1        -^— 
*f  years  as  aforefaid.     And  I  defire  fhe  /aid  fremrfei  of  dem.  HosKmt 
*f  Roflcief  fftay  be  quitted  and  delivered  up  as  aforefaid  *y      ijowki. 
•<  myfiidfon  Richard  Hoflctns  accordingly.    Mjr  will  and 
^f  meaning  further  is>  and  I  do  hereby  particularly  order 
*^  and  dired,  that  in  cafe  my  fald  ibn  Richard  Hojkinf 
<<  do  charge  my  executor,  or  claim  or  demand  any  in* 
*f  tereft^  or  compenfation  for  the  fame,  for  the  fum 
<^  which  may  appear  to  be  his  wife's  diftributive  portioa 
"  out  of  Bopwellack,  as  aforefaid ;  or  any  way  attempt  to 
^<  defeat  the  purpofesof  my  will;  I  do  then  and  in  that 
^<  cafe  revoke  the  faid  bequefl.  of  Rofkief^  and  all  other 
*^  the  legacies  given  him  or  his  family^  and  da  give  him 
^f  the  faid  Richard  Hofkins^  my  fon}  five  (hillings  only. 
f<  But  iff  do  the  contrary,  my  faid  fon  Richard  do  quit 
<<  all  claim  to  the  faid  intereft  on  his  wife's  diftributive 
<<  portion  as  aforefaid,  and  in  every  other  refpedl  abide 
•*  by  the  purpofes  of  this  my  will ;  I  do  fully  ratify  and 
^*  confirm  the  faid  bequeft  of  Rofkiefin  manner  qtid  form 
<'  as  aforefaid^  and  the  other  legacies  hereinafter  given  to 
<<  his  family!*   He  afterwards  gave  feme  fmall  pecuniary 
legacies  to  different  relatives  \  and,  amongft  others,  three 
guineas  to  each  of  his  grandchildren^  and  feven  guineas 
in  addition  to  his  grand-daughter  Dorothy  \  and  made  his 
fon  Nicholas  refiduary  legatee  and  executor ;  and  alfo  di« 
ttCitA,  him  to  provide  cfecent  maintenance  for  his  brother 
JRichard  during  his  life.     John  Ho/kins  the  teftator  die4 
on  the  1 2th  of  December  1804,  poiTeCTed  of  the  feveral 
premifes  mentioned  in  his  will ;  leaving  Ann  his  widow, 
the  leflbr  of  the  plaintiff*,  Richard  his  fon,  and  his  three 
mndchildreDj  Thomas,  John,  and  Richard,  furviving  him  ; 

al^ 
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i8o8.       ^1  of  whom  are  now  living.    ^uM^^  the  teftator'i  f0O| 

■  wboQi  he  made  hie  refiduary  legatee  and  fole  ^zccutor^ 

4cm.  h'osxims   died  in  bis  lifedmet    Adminiftradon  with  the  wiU  an« 

HofxiNs.      nexed,  and  adminiftration  of  all  goods,  &c.  undifpofed 

of  by  the  faid  will  was  granted  to  jfnn  Ho/kins^  the  lefibr 

of  the  plaintiff,  before  March  1805.    ^omas  Hoflnns, 

the  grandfon  of  the  teftator,  who  is  about  25  years  of  age, 

entered  upon  the  premifes  in  queftionon  the  death  of  the 

teftator,  and  has  been  in  pofieffion  of  the  fame  ever  fince. 

It  is  agreed  that  the  want  of  affent  by  the  adminiilra- 

trix  (hall  not  operate  to  the  prejudice  of  Thomas  Ho/kin^ 

claim.    Richard  Ho/kins^  the  teftator's  fon,  never  did  any 

.  of  thofe  things,  upon  the  doing  of  which  the  beqaefts  to 

»  him  and  his  family  were  revoked.    If  the  plaintiff  were 

entitled  to  recover,  the  verdi£l  w^  to  (land :  if  not,  % 

nonfuit  was  to  be  entered. 

Dampier^  for  the  plaintiff,  faid  that  the  only  queftioa 
was.  Whether  by  neccffary  implication  Thomas  Ho/kins^ 
the  defepdant,  the  teftator's  grandfon,  muft  take  the 
eftate  of  Rc/klef^  as  certainly  there  was  no  bequeft  of  it 
to  him  in  terms :  and  he  denied  the  necefiity  of  fuch  an 
implication  \  the  teftator  having  given  the  rcfidue  of  hi# 
property,  not  otherwife  difpofed  of,  to  his  fon  Nicholas^ 
whom  he  made  his  executor,  and  charged  with  the  main* 
tenance  of  another  relation  for  hit  life.  The  eftate  ia 
given  to  the  teftator^s  fon  Richard  until  Thomas  came  of 
age ;  but  there  is  no  bequeft  of  it  at  that  period  to 
Thomas  himfelf ;  though  it  is  given  over  to  his  brothers 
if  he  (hould  die  before  he  was  of  age.  It  is  probable 
that  the  teftator  meant  to  have  given  it  to  Thomas,  when 
he  came  of  age  \  but  he  has  omitted  to  do  fo,  and  the 

■ 
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Court  cannot  (upply  thi^t  omilEon,  as  wais  held  in  Cbap^       i8o8. 
mtn  T.  Brown  {a)^  where  the  limitatioa  to  the  fecond.  fon       — — — 
of  the  brother's  family  who  were  the  objefls  of  the  tefta-  ciem.°HV«riif • 
tor'e  bounty  was  by  miftake  omitted*    Moft  of  the  cafes     Hof kini. 
where  inaplications  of  ibis  fort  have  been  raifed  arcf 
where  the  devifo  was  of  an  eftate  of  inheritance  which 
was  given  over  to  the  heir  at  law  of  the  teftator  after  the 
deatby  jcc.  of  another ;  in  which  cafe  that  other  mnfl:  by 
titc^4ry  implication  take,  as  the  intention  of  the  teftator 
if  ezprefled  that  his  heir  fhall  not  have  the  eftate  till  the 
crent  has  happened.    But  here  in  the  events  which  have 
occnrved>  the  leafehold  in  queftion  will  fall  into  the 
refidue  as  undifpofed  of.    And  he  referred  to  Rayman  v. 
GM  (b),  and  HprUn  v.  HorUn  (r). 

Eafif  contra,  mentioned  the  cafe  of  Roe  d.  Bendall  v. 
Sommerfet  (</}  as  in  point,  which  called  in  queftion  the 
two  laft  mentioned  cafes ;  and  alfo  referred  to  the  opi- 
nion of  Crohe  J.  in  Roberts  v.  Roberts  {e).  But  he  was 
not  called  upon  to  argue  the  cafe ; 

7he  Court  being  clearly  of  opinion  with  the  defendant* 

And  Ld.  Ellenborough  C*  J*  faid.  We  are  glad  to 
find  ourfelves  warranted  by  authority  in  putting  a  con* 
Itru&ion  upon  the  words  of  the  will  which  it  was  mani- 
feftly  the  intention  of  the  teftacor  to  exprefs  in  favour  of 
his  grandfon  Thomas.  For  he  firft  leaves  the  eftate  to  his 
fon  Richard,  the  father  of  Thomas,  until  his  eldeft  fon 

{a)   3  Burr.  iSy^w  {h)  Moert,  635.  {t)  Cro  Joe*  74. 

{i)  5  Burr»  a  60S.  and  1  BJac*  Rep.  69  s, 

{i)  %  Buiftr.  (I»j)  113   and  vide  Goodrigkl  v.  Ciodrld^:^  ffVIes,  3S9. 
and  Ccfirr»  cafr,  (hvtv,  29.  ^ 

10  Thomas 
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]8o8.        Thomas  comes  of  age :  and  in  the  event  of  Thomas  dying 
*"*""**        in  his  minor itjT)  he  gives  it  to  his  younger  brothers.  But  he 

GoOpKlCHT  % 

^m«  H«»sxiNs  defires  that  the  premifes  may  be  fuiiteaartd delivered vp, ai 
Hofkint.  aforefaidy  by  his  fon  Richard  i  that  isy  when  Richard*^  fon 
Thomas  came  of  age^  tb  Thdmas  $  for  to  whom  elfe  coCdd 
Richard AtWvtx  up  the  poflciHon  in  that  eTebt?  and  \£Ricb^ 
ard  did  what  by  the  will  he  ^as  dire^M  to  do,  and  which 
he  is  found  to  have  done,  the  bequeft  of  ^9^1^  was  con- 
firmed to  his  family.  To  be  fure  there  is  a  ftrong  iniipli* 
plication  from  the  words  oT  the  will  that  the  teftator 
meant  that  Thomas  ibould'  have  Ro/kief  when  he  came 
of  age,  though  it  is  not  fo  ezprefled  in  termi :  and  th<f 
the  authorities  bear  out  this  conftru(iion« 

Fer  Curiam^  jfudgment  of  nonfuii 

to  be  entered^ 


^fw^^r,  SouLSBY  agoinjl  Nevino. 

Tth.  8th. 

After  a  landlord  ^H£  defendant,  after  having  held  of  the  plaintiff  a  fariri 

in  ejtamer.t  at  Hallingtott  in  Northumbertattd  for  14  years,  feceivedE 

fwnt^ Vmay'  *  regular  notice  to  quit  on  the  1 2th  of  May  1 806,  and  the 

maintain  dtbt  poffcffion  was  then  demanded  of  him  ;  but  he  refufcd  to 

npon  the  itat.       r  *  / 

^^^  4.  f.»S.    deliver  it  up,  ,and  held  over  tilLthc  7th  ol  Feb.  1807  > 

lor  double  the  .     .  *  .  . 

yearly  value  of  whcreupon  the  plaintiff  brought  his  ejedment  againffc 
during  the  tfme  the  defendant,  and,recovered  pofleflion;  and  afterwards 
over  after  the      brought  this  aQlon  of  debt  {a)  upon  the  ftatute  4  Geo,  2. 

expiration  of 

notice  to  quit.  ^'^  '^^^  declaration  wai  in  the  ufoal  foriA ;  alleging  the  demife  to  andP 

holding  by  the  defendant  ^  the  dcniand  of  poflcflion  and  notice  in  writing 
to  deliver  up  the  premifes  at  the  end  ^f  the  ternii  ori  the  nth  of  Mtj 
1S06  }  the  fubfc<]uent  refufal  of  the  defendant^  and  his  wUfuUy  holdtn^ 
over  for  three  quarters  of  a  year  after  the  nth  of  Mtyi  and  the  tnntiU 
vakie  of  the  premifes.    Vide  ^oM  v.  5/iAei, '%  E^f^  3581 


NXVINC. 


IN  THE  FoRTT-ElGHTfi  YbAR  OV  GEORGE  III«  ^     3II 

«•  28.  for  ifei/j/f  /&  yearly  value  of  the  premifes  in  the  in-        t8o8, 

tervat  between  the  expiration  of  the  notice  to  quit,  (which       — — 

S0UL8BT 
wua  the  day  of  the  demife  in   the  ejeftment),  and  the       ^agai^ 

time  of  recovering  pofleflion  under  the  eje&ment.  And 
thefe  fa£is  being  proved  at  the  trial  at  AppUby  before 
Cbambre  J*^  it  was  objefled  on  the  part  of  the  defendant^ 
that  the  plaintiff  having  before  recovered  the  premifca  hj 
ejeAment,  and  thereby  treated  the  defendant  as  a  irefpajfer^ 
this  a£tion  of  debt  upon  the  ftatutC)  in  which,  as  it  was 
faid,  the  defendant  was  proceeded  againft  as  tenanty  could 
not  be  maintained:  the  learned  judge,  however,  over- 
ruled the  obje£lion»  and  the  jury  gave  a  verdifi  for  440/. 
M  for  the  proportion  of  the  double  yearly  value :  the 
defendant  having  leave  to  move  the  Court  to  enter  a 
Bonfttit,  if  the  dire&ion  were  wrong.  A  rule  nifi  for 
this  purpofe  was  obtained  in  MUhaelmas  term  lad,  agalnd 
which 

Pari  and  Burrel  now  (hewed  caufe,  and  obferved  that 
the  ground  laid  for  obtaining  the  rule  was  that  after 
the  plaintiff  had  recovered  in  the  eje£lment  againft  the 
defendant,  and  thereby  treated  him  as  a  trefpaffer,  it  was 
not  competent  to  him  to  bring  the  prefent  a£lion ;  which 
vas  ftated  to  be  founded  on  contract,  and  in  which  the 
relation  of  landlord  and  tenant  was  recognized  :  but  this 
ihey  denied ;  and  contended  that  the  double  value  given 
to  the  landlord  by  the  ftatute  4  G^o.  2.  c,  28*  upon  the 
wilful  holding  over  of  a  tenant  after  due  notice  was  by 
way  oi penalty^  and  fo  it  was  noticed  in  the  ftatute,  con«' 
Cdering  the  tenant  as  a  wrong-doer ;  and  therefore  not 
incouGftent  with  the  aAion  of  eje£tment  in  which  the 
recovery  was  had  againft:  him  as  a  crefpaften  In  this 
aQion  tlie  demand  was  not  as  for  rent^  but  for  the  double 

24  value 
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l8o8.  value  of  the  premifes  wrongfully  htid  oren  The  ft^tiM 
—""^  of  the  4  Gw.  2.  IS  differently  worded  (tf)  from  that  of  thtf 
^4di^  II  Geo.  2.  r*  19./  1 8.  upon  the  fame  fubje£l>  and  whicH 
Ketiko.  latter  direfls  that  if  a  tenant,  after  giving  notice  to  hi^ 
landlord  to  quit,  hold  over,  he  (hall  pay  double  nertt.  Xht' 
the  Legiflature  thought  fuffieient  when  the  laodlord 
is  fatisfied  with  the  continuance  of  the  tenant,  but  the 
notice  to  quit  proceeds  only  from  the  tenant.  But  wherd 
the  tenant  wilfully  holds  over  againft  the  landlord's  tio-^ 
tice  to  quit,  the  Legiflature  by  the  former  ftatute  havtf 
given  the  ibuHe  vaiue,  by  way  oifenaltj^  and  not  as  rent  i 
for  in  many  inftances  the  double  rent  would  be  no  com* 
penfation  to  the  landlord>  for  being  kept  out  of  pofleflloxf 
of  the  land,  and  it  might  (till  be  advantageous  to  the  te^ 
nant  to  hold  over  at  that  rate.  As  to  the  cafe  of  W^right  n 
Zmth{b)y  it  was  clearly  not  determined,  as  ftated  in  the 
snarginalnoteof  the  report^on  the  ground  that  the  aflionfot 
tbedouble  valu&did  not  lie  after  a  recovery  by  the  latidlord  Id 
ejedment }  but  on  the  ground  that  the  ftatute^  t^hich  ^a|( 
meant  to  give  a  penalty  againft  the  contumacy  of  tenants^ 
'  did  not  extend  to  a  cafe  where,  without  fraud  or  contii« 
macy>  the  tenant  had  held  over  upon  the  faith  of  a  leaf)! 
granted  bona  fide  under  a  power^  which  turned  out  tit 
be  invalid. 

Raine  and  Hulloch^  in  fuppoft  of  the  fiAt^  ttmittAtA 
that  the  Legiflature  by  the  ftat.  4  (Se9*  i.  only  meant  td 
give  the  landlord  an  eleAioii  either  to  confider  the  te- 
nancy as  continuing,  and  to  recover  the  proportion  of 
double  the  annual  value  by  way  of  rent  |  or  confideiing 

(^}  £xchequer>  £^€r  t/can  iSoj,  r«peite4 1&5  MJ^  HI  Fft-Cff  i^ 

tfao 
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like  tenancy  at  an  end,  and  the  tenant  a  trefpafTer,  to  1 8c8« 
procecxl  by  cicftrocnt,  and  the  fubfcqucnt  aftion  foi*  — ^— 
the  mctae  profits ;  and  in  Cuitlnz  v.  Derby  [a)  the  Court  kgMnfl 
confidered  this  a£lion  as  (landing  in  the  place  of  ati 
eje^menc.  But  this  is  an  attempt  to  confound  the  t^d 
remediest  and  to  rccoTer  double  the  yearly  value  of  the 
farm  as  upon  a  continuing  implied  tenancy,  after  having 
treated  the  tenant  as  a  trefpafler  during  the  fame  periocf^ 
and  ejeded  him  upon  that  ground.  If  the  ftatute  had 
ever  been  confidered  as  fubftituting  this  remedy  in  the 
place  of  the  a£tion  for  mefoe  profits,  recourfe  would  aU 
ways  have  been  had  to  it,  as  thennore  beneficial  remedy 
for  the  landlord}  and  the  abfence  of  all  precedent  to 
var^nt  it  after  a  recovery  in  eje£lmcnt  affords  a  ftronj^ 
argument  agaioft  it*  Though,  in  one  fenfe,  the  giving 
the  double  value  viras  meant  to  operate  as  a  penalty,  yet  it 
is  not  fttidly  fo ;  for  by  the  ftatute  the  tenant  may  be 
held  to  bail  for  the  amount ;  which  is  never  allotted  in 
penal  anions*  The  count  in  debt  for  the  double  value 
may  be  joined  with  other  counts  upon  contrails. 

Lord  ELLEKBottouGH  C.  J^.  There  is  no  incongruity 
in  the  landlord's  bringing  this  a£lioh  for  the  double  value 
after  a  recovery  in  ejedment :  and  the  decifion  of  the 
Court  of  Exchequer  in  H^rigk  v.  Smith  evidently  pro- 
ceeded on  the  ground  that  the  ftatute  4  Geo.  2.  only 
meant  to  apply  to  the  cafe  of  a  wilful  ahd  contumacious 
holding  over  by  the  tenant,  after  notice  to  quit,  and  not 
to  a  bona  fide  holding  over  by  miftake.  The  Legiflature 
confidered  that  the  finglc  value  might  not  in  many  cafts 
be  a  compenfation  to  tUle  landlord  for  having  been  kept 

(«)  a  BAtf«  Refs  ¥677. 
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i8o8.        out  of  pofleflioa  by  the  imrcondtt&  of  the  teoant,  and 
thei«fore  they  gave  him  doable  the  value.    It  has  no  te« 

agmnfi  fcreooe  to  any  antecedent  remedy  which  die  landlotd  had 
to  recover  poflcffion  by  ejedcnenty  but  ia  cumohtiveii 
The  two  actions  are  brought  diverfo  intuitu:  the  ejcAment 
is  in  order  to  get  poflei&on  of  the  prcmifes  wroogfidy 
withheld ;  the  a£lion  of  debt  for  the  double  vahic  is  in 
order  to  indemnify  the  landlord  for  the  wrong.  Then 
came  the  ftatute  11  Geo.  1.  c.  19.,  in  whichi  where  the 
tenant  gives  the  notice  to  quit|  and  ftill  holds  over,  the 
Legvflature  thought  it  was  fufficient  \^  give  the  landlord 
double  rent,  to  be  levied*,  fued  for,  and  recovered  in  the 
fame  manner  as  the  fingle  rent  was ;  gif  ing  the  laodbrd 
therefore  a  right  to  diftrain  for  it,  which  b  t  femedy 
applicable  only  to  the  relation  of  landlord  and  tenant. 
And  the  fame  ftatute  recognizes  the  party  by  the  name 
of  tenant*  which  the  firft  ftatute  does  not.  Ifpon  the 
latter  ftatute,  therefore,  there  may  be  fome  incongrnity 
in  applying  the  remedy  for  double  rent  after  the  remedy 
by  f  jedment,  which  treats  the  perfbn  in  poffeffion  as  a 
trefpafTer ;  but  there  is  no  incongruity  in  this  cafe.  And 
as  to  the  form  of  this  adion  being  in  debt  i  that  is  not 
confined  to  cafes  of  contraA ;  for  it  is  the  form  in  which 
penalties  on  the  game  laws,  &c.  are  recovered. 

The  other  Judges  agreed  that  there  was  no  inconfift- 

ency  in  bringing  this  a£lion  after  the  recovery  in  ejefi- 

ment:  and  Lawrence  J.   referred  to  Lord  MatufieUtt 

opinion  in  Doe  d.  Cheney  v.  Batten  («),  which  feemed  to 

import  as  much. 

Rule  difcharged. 

(«)  C&wp.  M  5-    The  printed  report  inadvcftently  fpeaks  of  the  land- 
lord*! beins  entitled  to  dk>uble  rent  b/  the  ftat.  4  Get.  2,  c.  a9.,  inAeatf 

oC 
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of  double  tfatue:   with   this  corredion  the  pxiTage  will  apply  more  XSoS* 

firoflgly.    1  have  a  MS.  bote  of  the  fame  cafe  by  Mr.  Juftice  BuHer  in  *        .» 

which  Lcird  MMntftU  it  made  to  fay»  <<  If  both  parties  intended**  (i.  r«  So^tf  ir 

by  the  landlord's  receipt  of  the  fingle  rent  for  a  quarter  which  became  NifnMtf 

doe  after  the  time  of  the  dcmife  hid  in  the  declaration;)  <«  that  the 

cenant  fliOuld  continuie  in  poflciTion,  there  is  an  end  of  the  plalntiff*a 

title :  but  if  not  \  if  it  were  meant  merely  by  both  that  the  landlord  ' 

Xhould  only  take  the  rent  inftead  of  the  i^tHflt  ^nshyy  that  would  not 

bar  hU  remedy  by  ejedl^ment.**    The  fame  inadvertency,  however,  which 

Has  been  noticed  in  the  printed  report  feems  afterwards  to  liave  occurred 

111  the  MS.y  which  rUn&  thus  :  (by  Lord  Mamfiild)  «  There  was  ano- 

kHer  cafe  at  Lnmtifiwui  when  Mr.  JuAice  Gould  was  at  the  bar,  where  an 

«bjefiion  was  taken  that  the  plaintiff  had  brought  an  a^ion  for  ufe  and 

*'  occUpiktion  for  rent  accruing  due  after  the  time  of  the  dcmife^  and 

^kich  a&ion  then  Aood  ready  for  trial :    and  it  wms  faid  that  that  was 

aui  aAion  fionnded  on  promifes  on  a  foppofed  permiflion  of  the  plaintiff 

to  occupy^   which  was  a  waver  of  the  notice.    But   the   objedlion 

V^as   ovr)rruled|  and  the  plaintiff  recovered   in  the   eje^mentf   and 

afterwards  in  the  a^ion  for  ufe  and  occupation.    And  It  was  holdea 

that  one  of  theremfeies  was  not  a.  waver  of  the  other.     Why?    Be- 

l»ufe  tbef  were  brought  for  feveral  demands,   to  both  of  which  the 

plaintiff  was  entitled  :    and  one  did  not  wave  the  other,  kecauje  after 

the  fojeffw  «mu  rtc<n/€rej,  tbt  ^aintiff  bad  a  right  to  douhlt  rent,  if  he  bad 

W^lbt  fit  to  fiteftr  it,"*      I  fufped  that   by   the  <'  douhk  reKf"  here 

Ipokfn  of  was  mcanit  doable  vifiue  ^  for  the  a£t  of  the  4  Geo.  t.  is  fpe- 

cifically  referred  to  in  other  parts  of  the  cafe,  and  no  mention  mad* 

«£  t)ie  1 1  Geo.  %• :  and  with  that  alteration  {which  is  bfcfides  confirmed 

by  what  fell  from  the  Court  in  the  cafe  in  judgment)  this  opinion  is  ao 

authority  in  point. 


Ta 
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1808. 


Fth,  lotb. 


Braswell  againft  j£CO« 


wrritsof  fcire 
facias  on  a 
judgment,  and 
declaration 
ChcreoiiyCon- 
Icrmably  to  the 
judgment  rolL 


Order  to  amend    ^T^HE  Court ^  after  hearing  Latves  againft  a  rale  obtained 

by  EfpinaJJey  dire£led  the  two  writs  of  fcire  facias 
iflued  upon  a  judgment  [a\  and  the  declaration  in  fcire 
facias  thereon,  to  be  amended,  by  ftating  the  judgment 
and  proceedings  in  the  original  adion  to  have  been  agaioft 
the  defendant  as  a  common  perfon,  and  not  as  an  attor- 
of  y,  conformably  to  the  judgment  roIL 

Rule  abfolute  (i). 

(4)  In  drawing  up  the  rule  nifi  tKe  joigmeot  was  impropertf  dated 
to  be  figned  in  thli  cdufe  \  bui  as  no  judgmtnt  had  been  figned  in  the 
caufe  now  before  the  Court,  thofe  words  were  reje^d  as  fuperilooiit. 

{h)  Vide  PerkittSy  Jdmmftrtfr^  V.  Fait^  2  SaJ^W  PmiL  %^S*  and  the 
ctfcs  there  cited. 


Ttb,  loth. 

The  fheriffcan* 
not  relieve  hi  m* 
felflrom  an  at* 
cachmtnt  for 
not  bringing  in 
the  bodyi  by. 
payment  of  the 
debt  fwom  to 
and  {ndorfcd  on 
the  baUable  writ 
lince  tlw  ftat« 
43G.  I.C.46. 
^/.  s.y  having 
neglfded  to 
take  the  money 
at  the  time  of 
the  arreft  as  di- 
reded  by  that 
ad;  but  mull 
pay  the  whok 
dtit  and  cods. 


The  King  againft  The  SheriflF  of  London. 

nrilE  defendant  in  the  original  zSCxon  was  arreftcd  on 
bailable  procefii  indorfed  for  tioA»  and  was  liberated 
without  giving  any  bail  bond,  or  paying  the  debt  fwem 
to  a^d  cofts  into  the  hands  of  the  (heriff  under  the  ftat. 
43  Geq.  3.  r.  46.  yi  2* :  and  bail  not  having  juftified  in 
time,  and  the  (heriff  being  attached,  a  rule  was  obtained 
on  a  former  day,  calling  on  the  plaintiff  in  the  original  ac- 
tion to  (hew  caufe  why  the  writ  of  attachment  (hould  not 
be  fet  afide  with  cofts,  upon  payment  of  the  fum  fworn 
to  and  indorfed  on  the  writ,  with  cofts  up  to  the  time 
when  the  fame  was  tendered  by  the  (heriff^  which  tender 

14  was 
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was  made  before  the  attachment.    And  in  fupport  of  this        j8o8« 
rule  Gurney  relied  on  the  late  (tatute,  which  enabled  a  party        '         ' 
arrefled  on  mefne  procefsi  in  lieu  of  giving  bail  to  the  (he-         aguhfi 
riflF,  to  df  poCt  in  his  hands  the  amount  of  the  debt  fworn       lonbon. 
to  and  indorfed  on  the  writ,  together  with  10/.  toanfwer 
the  cods  then  incurred  ;  on  payment  of  which  the  party 
arrefted  is  to  be  difcharged.    This  fum  the  (heriff  is  di- 
reded  to  pay  into  Court  at  or  before  the  return  of  the 
writ }  and  if  the  defendant  do  not  put  in  and  peifeA 
bail,  the  money  is  to  be  paid  over  to  the  plaintiff.     This 
rule,  he  contended,  ws^s  calculated  to  put  the  plaintiff  in 
the  fame  condition  a^  he  would  have  been  in  if  the  mo- 
ney h:|d  been  originally  paid  to  thp  (heriff*     But, 

Garrow  contra^  objefted  that  the  IherifF,  not  -  having 
done  his  duty  in  the  firft  inftance  by  taking  the  amount 
of  the  debt  fworn  to  and  cods,  as  directed  by  the  flat, 
43  ^^^*  3*  ^*  4^*  ^ood  in  the  fame  fituation  of  delin- 
quency, as  he  would  have  done  before  that  (latute  by 
liberating  the  party  arrefted  without  taking  a  bail  bond  *, 
^itid  in  that  caf<?  the  Court  never  relieved  the  (herifF  from 
;in  attachment  regularly  obtained,  uplefs  upon  the  terms 
pf  paying  the  whole  debt  {n)  and  cofts^  Ai^d  he  fuggeilcd 
that  the  plaintifPs  demand  was  for  150A 

And  of  thi^  opinion  were  the  C^i/r/,. who  referred  it  fo 
the  Mafter  to  fee  what  was  due  to  the  plaintiff,  and  6,1* 
relied  the  attachment  to  ftsind  as  a  fecurity  for  wh;^t  the 
Mafter  fliould  find  to  be  due  and  for  the  cofts. 

{a)  He  referred  to  Rejf  v.  7bt  $betiff  of  Surrey,  7  Tcrtff  ff//',  4^9.  s^pfi 
^effti  V.  Kutgy  ih.  37Q. 
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i8o9« 


^•f^'fl^f  The  King  e^ain/i  Davis, 

la  ^€  Caufe  of  Morrow  agft^nft  Davis* 


Thecoftiof* 
fuit  in  Chan- 


/^N  Aie  lolh  of  March  1807,  the  pl^ntiff  and  defend- 
cery'dirVacd  to  ant  to  the  adton  entered  into  arbitration  bondt  for 

award  made  be-  500/.  which,  reciting  that  a  bill  in  Chancery  had  been  6Ic4 
ni'^S^ofthe'  H^^^^  the  defendant  at  the  fuit  of  the  plaintiflF  concern- 
^'^^i'^h^^ft*^"'  ing  a  partnerfhip  account  betweet\  the  defendant  and  the 
were  not  cared  p)aintiiF's  latp  hufliandj  on   which   certain  proceedinei 

till  after  he  be-     '^  ,     ,  ,        '        '  .  f 

came  bankrupt,  yrere  had,  and  that  a  conuderable  fum  ^as  claimed  to  be 
cd  andrr  the  due  tQ  xht  plaintiff,  and  that  to  afcertain  the  balance^  it  wa^ 
theT!f[7u;t'*"*  agreed  to  refer  the  matter  to  an  arbitrator ;  were  condi- 
to'be  ar^artld  tinned  to  abide  by  and  perform  the  award  concerning  alf 
for  the  amount     ntatters  and  diflFerences  between  the  parties,  and  allcoft^ 

undei  the  award         »  r  »  .        "• 

made  a  rule  of     incurred  bv  fuch  fuit,  fo  that  the  award  (hould  be  ready 

Court.  /  ^  i 

to  be  delivered  before  the  ift  of  May  next.  The  arbi- 
trator on  the  30th  of  April  awarded  205/.  to  he  paid  to 
the  plaintiff  on  the  30/A  of  May ^  as  the  balance  due  on.  the 
accounti  and  a  moiety  of  the  expences  of  the  award,  and 
that  the  defendant  (hould  pay  all  the  cojls  and  charges  of  the 
fuit  in  Chancery.  On  the  14th  oiMaj  ihf  defendant  became 
bankrupt,  and  a  commiflion  iflued  againft  him;  and 
iha  coitimilTioners  allowed  the  debt  awarded  to  be 
proved  under  the  commiffion,  but  not  the  cofts  of  the 
fuit  in  Chancery,  which  were  not  then  afccrtained.  The 
defendant  obtained  his  certifics^te  on  the  13th  of  January 
1808  \  and  having  refufed  to  pay  thofe  cofts^  an  attache 
roent  was  fued  out  againft  him  for  non-performance  of 
the  award,  which  had  been  made  a  rule  of  Court. 


Davis. 
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Park  now  (hewed  caufe  agiiinft  a  rule  for  difcharging  i8o8. 
the  defeadant  from  the  attachment ;  and  contended  at  — — 
firft  that  a  debt  awarded  to  be  paid  on  a  future  day  after  ^ganfi 
the  bankruptcy  was  not  proveable  under  the  commiflion^ 
and  therefore  the  defendant  remained  perfonally  liable  to 
pay  it.  That  the  ftat.  7  Geo.  i.  ^.,31.9  enabling  debts 
on  certain  fecurities  due  at  a  future  day  to  be  proved  un- 
der the  commillioni  did  not  help  the  cafe,  aa  that  related 
only  to  certain  inftruments  or  other  perfonal  fecurities  ; 
a^nd  an  award  was  not  named  amongft  them.  In  Bahr*s 
cafe  (0)  the  fum  awarded  was  due  before  the  bankruptcy! 
and  of  courfe  the  bankrupt  was  entitled  to  his  difcharge 
by  the  certificate.  (As  to  the  debt,  tie  Court  obferved, 
that  it  was  clearly  due  before  the  bankruptcy  \  the  award 
only  afcertained  the  exa£t  amount  of  it.  The  only  quef- 
tion  was  as  to  the  cofls.)  He  then  contended  that  at  any 
rate  the  attachment  mufl  (land  for  the  amount  of  the 
cods  of  the  fuit  in  equity,  which  are  only  condituted  a 
debt  by  the  taxation}  and  are  not  proveable  under  the 
commiOion,  though  the  order  £br  taxation  were  made  be- 
fore the  bankruptcy;  according  to  the  cafe  Ex parU 
Sneaps  (^)»  on  which  he  relied. 

Littledaltf  contra,  as  to  the  debt,  faid  that  it  exifted 
before  the  arbitration  bonds  were  entered  into :  and  not 
only  did  the  bonds  rrcite  that  a  bahnce  was  claimed  to 
be  due  to  the  plaintiiF,  the  amount  of  which  the  arbitral- 
tor  was  to  afcertain  ;  but  alfo  that  cofts  had  been  incurred 
in  the  fuit  in  Chancery,  the  payment  of  which  he  was  to 
lagulate.   When  therefore  the  cofts  were  awarded  to  be 

(tf)  s  3tra»  XI51.  (^}  Co-  Bank'  I^w,  X^t*  CulL  B.  L.  107. 

Y  4  paid 
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i8o8.        pflid  by  the  defendant,  they  became  a  debt  due  under  thu 
^"TT"        arbitration  bond  executed  by  him.  for  which  the  penalty 
Minfi     ,    ^ras  a  fecurity  before  the  bankruptcy  \  in  like  manner  as 
^      if  the  precife  amount  had  been  incorporated  into   the 
bond.  Where  authority  is  given  by  one  inftrutpcnt  to  do 
an  a£t|  which  is  afterwards  done,  it  is  the  fame  as  if  tb« 
fiarticular  a£l  were  diredled  to  be  done  by  the  original 
indrumeut  (a).     In  Pattifon  v«  Bankes  {b)  a  bond  for  pay* 
tnent  of  an  annuity  for  a  term  of  years  was  held  to  be  with* 
in  the  flat.  7  Geo,  1.  ^.  31.  though  the  penalty  were  not 
forfeited  at  the  time  of  the  bankruptcy.    And  as  a  vcrdiA 
given  before  the  bankruptcy  attaches  to  it  the  cods,  though 
not  raxed  till  afterwards}    fo   here  the  award  having 
afceitained  the  right  to  the  cods  in  equity  before  tht 
bankruptcy,  they  will  follow  the  debt  awarded  in  the  fame 
manner,  thou^li  not  taxed ;  and  arc  confcquently  proveablc 
under  the  commiOion  when  afcertaincd* 

?X<f  C<?i/r/ inquired  whether  the  c^{c  Ex  parU  Saeaps 
fiad  ever  been  overrulc^d;  and  being  anfwered  that  it 
had  not,  and  that  the  practice  Hnce  that  decifion  had 
always  been  in  conformity  to  it :  Lord  ElUnborough  ob- 
fcrved  that  no  argument  could  put  the  award  of  the 
arbitrator  higher  than  the  order  of  the  Court  of  Chancery 
itfclf;  apd  J^ord  Thurhw  having  in  that  cafe  held  that 
the  coils  tdxed  after  the  bankruptcy  were  not  inchoate 
with  the  order  for  uxation  made  before,  this  Court  could 
not  coufjdcr  thcrn  a^  ipchoate  with  the  award.  There* 
upou 

(4)  y^bttJcH  V.  Xlodgiw,  S  £ofiy  38.  {hi]  Cnvp,  540. 
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Tbe  Qwrt  dixcdtti,  that  on  payment  by  the  defendant  i8o8. 

of  the  cofts  in  the  Chancery  fuit  diredled  to  be  paid  by  " 

....-,            •    *.             •               V  The  KiNtt 

the  awardy  he  (hould  be  difcharged  from  the  attach-  ^g^i^^ 


menu 
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Vanbrynen  and  Others  agatn^  Wilson.        ^^y^"^ 

^HIS  caufe  had  been  referred  by  an  order  at  niG  The  Court 

prius  to  an  arbitrator  to  aflefs  the  plaintiff's  damages}  j^dgmcnTand 
ivhich  he  had  done,  and  the  vcrdia  was  entered  for  "the  ^;;,'^^;ppu! 
fum  awarded  j  and  after  an  ineffcftual  attempt  on  the  ^"*®?».^'*^ 
part  of  the  defendant  to  impeach  the  propriety  of  the  afc«r  vcrdia 
arbitrator's  calculation,  upon  a  rule  which  was  difcuffed  cpemies. 
pq  a  former  day  in  this  term  and  difcharged  ;  Ricbardfon 
now  moved  tltat  judgment  and  execution  fliould  be  ftayed 
pn  bringing  the  money  recovered  by  the  verdid  into 
Court,  if  the  Coigrt  (hould  think  that  neceflary  \  upon  the 
ground  that  t)ie  plaintiffs  had^  (ince  the  verdi£l  become 
alien  eneniies.     Aqd  being  a{);ed  by  the  Court,  if  he  had 
any  cafe  to  cite  where  they  had  fo  interfered  in  a  fum* 
mary  way  \  he  anfwered  in  the  negative :  but  (aid  that 
in  all  cafc^  where  an  audita  querela  would  lie,  the  Court 
were  now  in  the  pradice  of  giving  fummary  relief|  to 
avoid  the  expet^ce  of  that  mode  of  proceeding  {a). 

The  Court,  however,  faid  that  if  the  defendant  had  any 
fuch  remedy  by  law,  he  might  avail  himfelf  of  it,  if  fo 
advifed ;  but  that  they  would  not  interfere  in  the  manner 
propofedj  on  fuch  an  occafion* 

Rule  refufed. 
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^J^l  Collins  againjl  Ponby. 

'«*  ?*jp*j»  npHE  plaintiff  brought  trefpafs  againft  hit  neighbour  for 
ownerofahoufe         takins  dowH  a  portion  of  his  party- wall  between 

adjoining  to  the  or  r       / 

l>toinc<^*ftnthe  their  two  houfea  in  the  metropolis^  and  botlding  lipon  it ; 
taking  down  hit 'but  it  appearing  that  the  defendant  was  authorized  in 
fc^iiding\n?t,  what  he  had  done  by  the  provifions  of  the  building  zSt^ 
Jh^inr«  Jhe  14  G«-  3-  ^-  78-»  the  plaintiff  was  nonfuitcd.  And  the 
*^'thoTiieS^ri  **  defendant  then  obtained  a  rule  calling  on  the  plaintiff  to 
doin;  tho  thin^  fliew  caufe  wh?  a  fuggeftion  (hould  not  be  entered  on 

complained  of  •  •        « • 

under  the  build-  the  roIl|  that  this  action  was  brought  for  ads  done  to 

r.  7».  is  entitled  purfuance  of  the  ftatute  ;  and  why  the  mafter  (hould  not 

undir^tteio^th  tax  thc  defendant  his  treble  cofls  of  the  aAion  an4 

SSlfgu:"^"*  the  colls  of  this  application.  •     * 

Garrow  and  Manley  now  (hewed  caufe,  and  contende4 
that  the  looth  fedlion  of  the  ad,  which  gires  treble  cofts 
to  the  defendant  if  a  verdid  be  given  for  him  or  the 
plaintiff  be  nonfuited  in  any  adion  brougHt  <'  for  any 
thing  done  in  purfuance  of  the  ad,"  was  only  intended 
to  proted  juftices  of  the  peace  or  other  public  officers, 
who  did  any  thing  by  virtue  of  their  offices  in  the  exe^ 
cution  of  the  ad  \  though  the  words  of  the  claufe  are 
general,  that  <<  no  adion  (hall  be  commenced  againft 
<<  any  per/on  or  perfqns^  for  any  thing  done  in  purfuance  of 
«<  this  ad,"  &c.:  and  it  does  not  extend  to  private  per* 
fons,  like  the  defendant,  who  take  on  themfelves  to  do 
the  ad  complained  of.  The  fird  forty  fedions  of  the 
ad  regulate  the  mode  of  building  party  w<^IlS|  and  point 

out 
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put  the  manner  of  fettling  differences  in  the  progrefs  of        t8o8. 

it.    The  41ft  (cftion  r<gu1||M  the  proportion  >;vhtch  the 

owner  of  the  adjoining  houfe,  deriving  benefit  from  a         «r«i/t 

party-wall  when  built,  (baU  pay  towards  the  ezpence  of 

U ;  and  gives  an  a^^ion  to  recover  it,  if  it  be  notpaid,  with 

ioukU  cofts  of  fait  to  the  plaiotiff'i  if  he  recover  the  full 

fum  chimed.    Now  there  could  be  no  reafon  for  giving 

a  plaintiff,  when  be  fued  rightfully  for  that  which  the 

a^  entitled  him  to,  a  lefs  rate  of  cofis  than  was  given  |o 

9  defendant  if  wrongfully  fued  for  any  thing  done  under 

ihefames^ft;  which  fhews  that  the  looth  claufe  was 

ineant  to  apply  to  a  different  defcription  of  perfon^. 

Then  follow  fome  further  regulations  as  to  building  from 

the  41ft  to  the  6ift  fediens  inclufive.     By  the  62A  fee* 

fion  furveyors  are  tQ  be  appointed,  whofe  duties  are 

pointed  but :  and  jurifdi£lion  is  given  to  juflices  of  peace 

for  the  recovery  of  penalties  by  various  fubfequent  claufes: 

and  by  fe&ion  87.  diftre^es  are  not  to  be  avoided  for 

vant  of  form:  and  by  fedion  88*  no  a£lion  fhall  lie  for 

any  irregularity,  if  tender  of  fufficient  amends  be  firft 

made.     And  it  was  to  protect  the  juflices  and  other  fub** 

ordinate  officers  who  were  required  to  do  certain  acts  iq 

the  execution  of  the  duties  impofcd  on  them,  fhat  thp 

provifiqn  for  treble  cofts  was  n^ade  in   (he    109th  fef« 

t}on. 

ST5^  Aitomey-Generalf  Pari,  and  Marryai,  contra,  in- 
fifted  iipon  the  general  wording  of  the  looth  claufe, 
Dirhich  extended  to  cover  any  perfon  for  any  thing  done  ir^ 
t^rfuance  of  the  aEl ;  and  therefore  Included  this  defend** 
ant,  though  neither  magiftrate  nor  furveyor.  IF  the  Le« 
fflQatur^  had  intended  to  confine  the  protedion  to  public 

ofiicfra^ 


Fo*  1  v. 
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180S.        officers^  it  would  have  ufed  the  fame  appropriate  words 
■  ■  ■  ■  of  defcription  as  are  to  h^pound  in  other  z€ts  having 

a^ai^ft  fuch  perfons  in  view.  The  defendant  would  have  been 
s  trefpaflery  unlefs  for  the  prote£iion  of  the  z6t :  and  if 
inftead  of  pleading  the  general  iflTue,  (which  is  onlf 
gtren  by  the  looih  elaufe)  he  had  pleaded  fpeciallyi  that 
what  he  did  was  done  in  purfuance  of  the  zQ,  it  muft 
hav^  been  found  for  him :  for  if  not  fo  done,  there  muft 
have  been  a  verdi£l  for  the  plaintiff* 

The  majority  of  TifB  Court  agreed  that  the  words  of 
the  icoth  elaufe  were  too  general  and  ftrong  to  be 
gotten  over  :  and  therefore  confidered  this  cafe  as  falling 
within  ity  efpecialiy  as  the  fame  elaufe  gives  the  plea  of 
the  general  idtie  tp  any  defendant  fued  for  any  matter 
or  thing  done  in  purfuance  and  by  the  authority  of  the 
a£i,  by  which  alone  the  defendant  could  juftify  what  be 
bad  done« 

Le  Blanc  J.y  who  thought  that  the  cafe  was  not  with» 
'  in  the  intention  of  the  Legiflature  in  framing  that  elaufe^ 
admitted  that  he  felt  himfelf  hampered  by  the  general 
words  of  it. 


9 
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1808. 


REGULA    GENERALIS. 

HUary  Term,  48  Geo.  3.  1808. 

IT  rs  ORDERED,  That  from  and  after  the  hft  da?  of  n special  bail  in 
trover. 

this  prefent  Hilary  term,  no  perfon  be  held  to  fpe- 
cial  bail  in  an  afiion  of  trover  or  detinue,  without  an 
order  made  for  that  purpofe  by  the  Lord  Chief  Juftice, 
or  one  of  the  Judges  of  this  court. 


Andrews  aMxnfi  Palsgrave.  Fr\uy^ 

npHE  declaration  contained  a  fpecial  count  on  a  lofs  inafpecui 
by  ^barratry,  on  a  policy  of  infurance  on  the  (hip  policy,  the 
Mercumut^  at  and  from  London  to  Tobago^  continuing  the  "o^OT*timK-^ 
rilk  until  the  (hip  was  unloaded ;  and  alfo  the  common  ""^'^  ^'|^  ^*? 

»  ^  '  was  unloaded^ 

counts*     The  defendant  paid  the  premium  into  court  and  there  were 

'  common 

generally  1  and  at  the  trial  offered  to  prove  that  by  the  counts :  held 

,  that  the  pre- 

original  terms  of  the  miurance  agreed  to  by  the  under-  mium  having 
writers  the  ri&  was  only  to  continue  for  24  hours,  and  court'g'encr^f 
that  it  was  afterwaids  altered  by  the  broker  without  their  ^'aSrhc^^lin. 
knowledge.    But  Lord  ElUnborougb  Q.].  held  that  the  {"eV^cIS*'" 
payment  of  money  into  court  generally  was  an  admiffion  ^^^^\i  ^nd 

^  not  competent 

to  the  defendant  to  fiiew  that  the  pohqr  by  which  the  riflt  was  originally  made  to 
ceafe  after  the  (hip  was  nnoored  14  hours  in  fafety  was  afterwards  altered  by  the  broker 
without  the  defendant's  knowledge  But  the  defendant  having  afterwards  obtained  a  cule 
to  anoend  the  rule  for  paying  money  into  court,  by  coniiniDg  it  to  the  money  counts, 
and  for  a  new  trial  on  payment  of  cods  j  and  the  ptaiufiiF  thereupon  determining  to  take 
the  money  out  of  court,  and  not  to  proceed  further,  is  eniiUed  to  all  the  colls  of  the 
a^ion^  and  not  merely  to  the  ufual  cofts  of.  a  new  trtaK 
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i8o8*        ^f  tbc  policy  as  ftated  in  the  declaration ;  and  tke  plaintiff 
'    -        .     had  a  verdi£l»    The  next  caufc  in  the  paper  at  the  fittings 

4rg4wUi         was  by  the  fame  plaintiff  againft  SuaH^  another  under- 
writer on  the  fame  policy  1  in  which  the  ptemittm  had 
been  paid  into  c6urt  upon  the  count  for  money  had  and 
received  t  and  the  broker  proving  the  alteration  to  hare 
been  made^  a»  above  ftated,  Hhe  plaintiff  Was  ndhfuited^ 
The  defendant  Paffgrs^  im  laft  Mkioilmds  term  oIh 
tained  a  rule  to  amend  hi»  fBtnkct  rule  for  paying  mone^ 
into  cpurti  by  confining  it  to  the  count  for  money  had 
and   received }  and  aHb  f^r  %  new  trial  on  |iaytaejit 
of  coils :   upon  which  the  plaintiff  determined  not  t<l 
proceed  to  a  new  trial,  but  to  take  the  money  out  of 
court ;  and  upon  the  taxation  of  cofts  contended  before 
the  Matter  that  he  wa«  entitled  to  the  whole  cofts  of  the 
aQion :  but  having  admitted,  in  anfwer  to  the  Matter's 
inquiry,  that  he   (bould   have   ftill  proceieded  to  trials 
though  the  premium  had  been  paid  into  eourt  on  the 
common  count  alone,  the  Matter  allowed  onl^  thd  ufual 
cofts  on  a  rule  for  a  new  trial. 

Garrow^  Park,  and  Bofanqud  now  (hewed  caufe  againlt 
a  rule  obtained  on  a  former  day  for  the  Matter  to  retiew 
his  taxation  %  infifting^  that  it  was  right  |  of  that  at  an  j 
rate,  if  the  plaintiflF  ^txt  entitled  to  more^  it  could  only 
be  the  cofts  up  to  the  time  of  the  original  payment  of 
money  into  court*    But 

ne  Court  (ftoppiog  Tbi  Attotney^merai  and  Gaftkt 
in  fupport  of  the  rule)  £iid  that  when  the  defendant 
applied  to  amend  the  tale  for  pajiog  money  into  coar^ 

he 
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lie  applied  for  a  favour,  which  he  could  only  have  upon        x8o8. 
the  tcrmf  of  paying  all  the  cofts  incurred  fioce  the  ori-       ' 
gtnal  rule ;  and  that  the  plaintiflF  was  by  the  terms  of        ^gMMft 
the  original  rule  entitled  to  the  cofts  of  the  aaion  if    PALfQ.Ava. 
he  took  out  the  money.    They  therefore  made  the  rule 
abfolote  to  review  the  taxation. 


XNP  OF   HltARY  TBRIil; 


CASES 


ARGU£D  AMD  DETERMINED  1808. 


IN   TMC 


Court  of  KING'S  BENCH, 


III 


Eafter  Term, 


In  the. Forty-eighth  Tear  of  the  Reign  of  Gborgb  IU^ 


MEMORANDUM. 

IN  the  courfe  of  the  laft  Vacation  Sir  Giles  Rooke^ 
Knt«,  one  of  the  Judges  of  the  Court  of  Common  Pleasy 
died  ;  and  was  fucceeded  by  Mr.  Juftice  Lawrence,  who 
refigned  his  feat  on  the  Bench  of  this  Couxt.  And  in 
this  Term  John  Bayley,  Efq.  Serjeant  at  Law,  was  ap- 
pointed a  Judge  of  this  Court,  and  on  Monday  the  pth 
of  May  took  his  Irat  on  the  Benchj  and  was  afterwards 
knighted. 
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1808. 


^rji/ay.  Car  RETT  againfi  Smallpaoe  and  Others. 

May  51b.  ^       "^ 

BytheionR^tia-    Y  N  an  zGt'ion  on  the  cafe  for  an  injury  to  the  plainti^ 

blifhed  and  re-       Ji  ^  ^  ^  "'      '  * 

cognized  prac-  as  bailifff  of  a  franchife,  the  firft  count  of  the  declara* 

a  wri^of  capias,  tion  ftatcd^  in  fubftance,  that  the  liberty  and  franchife  of 

tMs  chufc'may'  ^hc  honof  of  PorttefraB  in  the  county  of  T9rk\  from  time 

inftancc!  wd'^  immemorial  had  the  return  of  writs,  and  an  office  of 

be  executed  by  bailiflp;  and  that  the  bailiflFof  right  ought  to  have  within 

the  fheriflf  with-  '  . 

in  a  particular     the  fame  the  ciecution  and  return  of  all  and  fingular 

liberty,  (fuch  as  ,  ^  r    ^     r     %t  •    *•         1         1 

the  honor  of  writSy  preceptS|  and    proccis^   of  all    and  fingular  the 

county^of  r/ri)  c6urts»  jufticesi  commiilioners,  and  efcheators  of  the  king 

which  has  the  *"^  ^'*  prcdcccffors,  with  divers  fees,  &c.  ariGng  there- 

cxecMtion.  and  {fQfti  \  which  office  during  all  that  time  has  been  granted 

return  of  writs,  **  ^ 

without  a  prior   and  grantable  by  the  perfon  for  the  time  being  feifed  of 

writ  of  latitat  _        -.,,.,  «  rn,  «        •«-       r     1  r 

firft  iOucd,  and  the  faid  itbertyi  &c.     That  no  Ihcriff  of  the  county  of 

by"thcmer?ff*of  ^^^^  o^ght  to  be  Commanded  by  virtue  of  any  writ  {a) 

SILTnuiium*  dct  iffuing  out  of  B.  R.  that  he  fliould  not  omit  by  rcafon  of 

ditrefponfum:  any  liberty  in  his  (the  IheriflF's)  bailiwick,  but  that  he 

and  therefore  no         ^  #  *  ' 

aaion  on  the      (hould  enter  and' take  the  perfon  in  fuch  writ  named,  if 

cafe  lies  by  the 

bailiff  of  fuch  he  (hould  be  found  within  the  fame,  to  anfwer,  &c»  un* 
the  party  fuin;  Icfs  a  commou  latitat  writ  (hould  firft  have  iflfued  out  of 
upon^'an  ^e^-   ^^^  ^^^^  courty  commanding  fuch  flieriff  to  take  the  fame 

'^^J^li/j,^^  P«ff®"  ^f  ^«  ^9^^^  ^^  f<?""^  »"  ^i«  (*c  (heriTs)  baili- 
jurhttfiy,  mrJde.   ^j^^    ^^^  jjg  fljouW  havc  rctumcd,  that  he  had  made 

cntfully  caufcd    *  '  •  ' 

to  be  iflTued  by     fii^  mandate  to  the  bailiflFof  the  faid  liberty  to  arreft  fuch 

him  to  the  d*. 

mage  of  the  perfon  named  in  the  fald  writ,  to  which  the  faid  bai- 
office,  uc.  liff  !^ad  not  given  any  anfwer.    The  count  then  ftated 

that  the  king  on  the  13  th  of  Ju/y  1801  was  a  Ad  ftiU  is 
feifed  in  right  of  his  duchy  of  Lancajler  of  the  faid  liber- 
ty, l^c*  of  Pontefra3^  and  that  by  indenture  of  that  date 

(«)  !•'€.  a  rpccial  non  MoktM  capiat  ad  refpondeAdnm  wnt«        ' 

he 
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he  granted  and  demifed  to  the  plaintiff  the  bffice  of  bailiff        i8o8» 


Cakrktt 


of  the  liberty,  and  the  execution  and  return  of  all  and 
Cngular  writs,  &c.  (as  before)  with  all  and  erer^  the  «x«iff/ 
fees,  &€•  arifiog  therefronij  habendum  for' 31  years  at  a  andCthen, 
certain  rent ;  which  indenture  was  inrolled,  &c.;  by  vir* 
tue  of  which  the  plaintiff  became  bailiff  of  the  faid  liber- 
ty, and  (till  is  in  poffeflion  of  the  faid  office  of  bailiff,  and 
has  the  execution  of  all  and  Angular  fuch  writs,  precepts, 
and  proc'efs,  within  the  faid  honor,  &c.  dnd  by  rbafon 
diereof  lawfully  entitled  to  all  and  every  the  fees,  &c. : 
yet  that  the  defendants  well  knowing  the  premifes»  and 
that  no  writ  of  latitat  at  the  fuit  of  the  defendant 
Smai/page  agatnft  M.  Dormer  had  firft  iffued  out  of 
S.R,  to  the  {heriff  of  Tori/bire:  but  intending  to  preju- 
dice and  aggrieve  the  plaintiff,  as  fuch  bailiff,  and  to  de- 
prive him  of  the  fees,  8ec.  of  his  faid  office ;  afterwards,  on 
the  23d  of  July  i8o5,  wrongfully^  injurioujly^  and  dteiit^ 
fully  caufed  and  procured  to  be  iffued  out  of  A.  R.  againft 
the  faid  Jf.  D.  a  certain  writ  of  the  king  called  a  non 
omittas  capias  {a\  tefted  the  25th  of  June  in  Trinity  term 
then  laft  paft,  according  to  the  ufage  and  pradice  of  the 
faid  court,  diredled  to  the  Ihcriff  of  Torljbire^  by  which 
he  was  commanded  that  he  (hould  not  omit  by  r6afon  of 
any  liberty  in  his  bailiwick,  but  that  he  fliould  enter  the 
fame^  and  take  the  faid  M*  D.  &c.,  to  anfwer  to  the 
defendant  (JSmallpage)  of  a  plea  of  trefpafs,  &c.  according 
to  the  cuftom  of  the  faid  court  of  B,  R.  &c. ;  which 
faid  writ  of  non  omittas  capias  the  defendants  afterwards 
and  before. the  return  thereof,  viz.  on  the  30th  of  July 
1806,  wrongfully,  injurioufly,  and  deceitfully  caufed  tabe 
delivered  to  the  (heriff  of  2orkfl)ire  to  be  executed ;  by 

{m)  This  was  incoh<e^y  called  a  no?  omittas  latitat  writ  in  the  de« 
dantlon* 

Za  Tirtuc 
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l8o8*  firttie  of  which  writ  the  faid  Iheriff,  witbont  the  licence 
and  agaiaft  the  wUl  of  the  plaiDtiflF»  afterwards,  and  bo- 
fore  the  return  thereof,  to  wit,  on  the  s^h  of  At^gtt/I  i8o6» 


Cabkbtt 


wd'otbenT    entered  viiQ  the  plaintiff's  faid  libctitjt,  and  caufed  the  faid 

M'  2X  to  be  uktn  within  the  plamthBTs  faid  liberty,  to 

• 

anfwer  to  the  defendant  Smallpage  according  to  the  ess* 
gency  of  foch  writ :  whereby  the  plaintiff  loft  and  wa$ 
deprived  of  divers  fees,  &c.  yrhich  would  have  accrued 
andfof  right  belonged  to  him  as  fnch  bailiff  if  he  had  been 
commanded  to  take  the  faid  M.  D.,  and  had  caufed  hint 
to  be  taken  within  his  faid  liberty  to  anfwer,  8dc.  The 
Od  count  ftated  that  the  plaintiff  was  lawfvUf  poflefcd 
of  the  office  of  bailiff  of  the  faid  liberty,  8rc.  uid  lawf oHf 
eaticled  to  the  execution  of  all  writs,  &c.  f^  tie  udtbtg 
of  any  defendant  at  the  fi^it  of  any  perfon  in  any  a&ioa 
iffuing  out  of  £•  iC.  to  be  executed  within  the  faid  lU)er« 
ty,  and  to  all  feea,  &C  arifing  therefrom,  onlefs  a  return 
Aottld  have  been  made  to  the  court  by  the  flietiff,  &c 
upon  a  former  writ  iffoed  out  of  the  fame  courts  at  the 
fiiit  of  fbch  perfon,  fgainft  fncl^  defendant,  to  warrant  the 
iflhing  of  a  fpecial  writ  called  anon  onuttat,  commanding 
liich  Iheriff,  ftc :  yet  that  the  defendants  well  knowing 
the  premifes,  and  that  no  return  had  been  made  to  J7.  R. 
upon  any  writ  iffoed  ottt  of  the  fame  court  at  the  fuit  of 
the  faid  defendant  SmaOpag$  againft  M.  D.  by  any  flieriff 
of  T.  to  warrant  the  ifoiog  of  fooh  fpecial  non  omittaa 
writ ;  but  intending  to  prqudice  and  aggrieve  the  plain* 
tiff  as  foch  baHaff,  and  to  deprive  him  of  his  fees,  Arc.  on 
the  28th  of  Julj  i8otf  mfrongfiiUy^  injurkti/ly,  and  dicmi* 
Jwlfy  caufed  and  procured  to  be  iffucd  out  of  JB.  R.  a  non 
onaittas  capiaa  writ^  &r.  (as  before.)  Flea^  the  general 
Sfue.    \ 

The 
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■    « 

The  cauCs  wa«  tried  before  Cbamhre  J.  at  Tork,  and  on         1 8o8. 
the  part  of  the  pUintiff  feveral  charters*  made  ia  the  ' 

reigna  of  £a.  3.'  and  /rriv.  4.  were  read  from  an  ancieat         sgaiiift 
bbok  belonging  to  the  duchy  of  Lancafitr^  called  the      andO^erx. 
Great  Coucher  Book,  to  prore  the  immemorial  exiftence   *  Cbirrers  read 
of  the  hberty,  and  the  title  of  the  crown  to  it,  as  part  of  book  of  the 
the  duchy.    The  grant  of  the  office  to  the  plaintiff  was  ^^J^ 
•alfo  proved,  reciting  a  former  grant  to  Rokert  Porker; 
and  four  counterparts  of  leafes  were  produced  in  I749i# 
(reciting  one  in  1704}  1756,  17^5*  and  the  laft  in  i^M 
to  Parker :  all  which  corrcfponded  with  the  plaintiff*is 
leafe,  as  fet  forth  in  the  declaration,  in  the  defcription  of 
the  office,  and  of  the  execution  and  return  of  writs,  &c« 
The  execution  of  the  office  was  proved  by  bail-bonds  taken 
in  the  name  of  the  chief  bailiff  of  the  liberty  for  the  time 
being  from  1738  downwards  ^  by  mandates  froni  the  (he* 
riff  as  far  back  as  1765  ;  and  by  parol  teftimooy  of  the 
execution  of  many  fuch  mandates  every  year  in  other  li* 
berties  in  the  county  as  well  as  in  the  liberty  in  queftton* 
But  mod  of  the  witneffcs  aifo  proved,  upon  crofs-exami* 
nation,  a  very  genera!  pra£ttce  to  ifiue  and  execute  writf 
of  non  omittas  capias  within  the  liberty  in  the  firft  in- 
ftance.     It  alfo  appeared  that  there  was  a  prifon  within 
the  liberty  kept  up  by  the  chief  bailiff,  whofc  fee  upon 
an  arreft  was  one  guinea.    That  the  writ  in  queftion  was 
executed  within  the  liberty;  and  that  the  defendant's 
attorney  declared  that  he  had  iffued  the  non  omittas  in 
the  firft  inftance  purpofely  to  try  the  right,  and  that  he 
would  indemnify  the  defendant  and  his  agent*    It  was 
then  objefled  on  the  part  of  the  defendant,  that  the  plain- 
tiff had  failed  in  proving  his  cxclufive  right  to  the  execu- 
tion and  return  of  all  writs,  &c.  in  the  extent  in  which  it 
was  averred  in  the  declaration  i  and  the  opimoa  pf  Lord 

Z3  HtJe 
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1 8o8«        Hali  in  the  pafe  of  Sir  Robert  Athjns  ▼.  Clare^  I  Vintris^ 
"        406.  was  referred  to,  (hewing  certain  writs  which  tho 

Carrbtt.  ^ 

H^'f        flieriff  might  e:Kecttte  within  a  liberty  :  and  on  this  objec* 
aad  otbcrs.     lion  the  plaintiff  wa^  nonfuited. 

Pari,  Toppirrg,  and  Hglrayd,  in  laft  Michaihnas  itim^ 
ihewed  caufe  againft  the  rule  for  fetting  aGde  the  non« 
fuit }  inCfting  that  the  allegation  in  the  declaration,  that 
the  bailiff  in  the  faid  liberty  had  the  execution  and 
return  of  all  writs,  &e.  within  the  fame,  was  material, 
and  was  laid  too  largely ;  inafmuch  as  there  were  feveral 
exceptions  known  to  the  law,  and  recognized  in  the  books; 
fuch  as  writs  of  quo  minus  out  of  the  Exchequer  («}, 
writs  of  wafte  (i),  of  deliverance  by  replerin  (r),  of  re- 
difletfin  (<Q,  of  all  writs  to  which  the  King  is  party  (#), 
^  or  to  ifrhich  the  bailiff  of  the  particular  franchife  is  him- 

(elf  a  party  (/ j;  fo  of  writs  of  inquiry  {g\  and  of  diftringat 
juratores  {h)  %  all  of  which  muft  be  executed  and  returned 
by  the  flieriff  to  whom  they  are  direfledi  whether  within 
liberties  or  without.  [Lord  ElUnborougb  C.  J.  obferved 
that  in  the  cafe  of  Sir  Robert  Athyns  r.  Clare^  in  Vidians 
Entries  55.  the  declaration  was  in  the  fame  general  form 
as  this }  and  no  fuch  objedion  was  taken  }  though,  as  it 
appears  from  the  report  in  Ventris^  that  cafe  was  very 
much  canraffed  and  contefted.  And  he  aflced  whether 
)he  general  allegation  of  the  bailiff's  baring  the  exe« 
cation  and  return  of  all  writs,  &c.  muft  not  be  undert 

(^)  Sir  Rdert  Atkynt  v.  ClarSy  i  Ventrm  399  406. 

\b)  Ihid  and  Aat.  13  £d,  i.  r.  14. 

(0  Stat.  fFefim.  I.  <.  17.    Glib,  Jiifi,  ofC.  B.  iS.  (d)  Uid. 

(g)  Pltnod.  S16.  S43.     5  G».  91.  h.  91. 

(/)  By  analogy  to  the  rule  of  ihe  common  hw  in  like  caft^ 

{g)  5  Ci>m,  Dig.  Rttorn,  D.  3.  citCS  Hob,  8}. 

[b)  Ibid,  and  19 17.  6.  67*  «• 

flood 
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ftood  of  all  writs  whereof  fuch  bailifTs  may  have  the        i8o8«   , 
return  by  law.]    To  this  they  anfwcrcd  that  the  bailiff        — — 
of  this  franchife  might  have  had  the  return  of  all  writs         »gainp 
bj  private  zGl  of  parliament ;  and  after  verdi£t  it  would     «ad  otiKra: 
have  been  taken  that  he  had  proved  his  allegation  bjr  any 
mean  by  which  it  could  have  been  proved.    But  ftippofing 
the  allegation  to  be  confined  to  ail  writs  returnable  by 
bailiffs,  dill  the  ciiim  would  be  laid  too  largely;  for  the 
plaintiff  claims  that  no  non  omittas  writ  (hould  iffue  into 
his  bailiwick  until  he  himfclf  has  made  default  to  the 
ihcriff's  mandate ;  whereas  it  is  dear  that  it  may,  even 
according  to  the  more  ancient  practice  of  this  Court,  if 
the  bailiff  of  any  other  liberty  within  the  county  have 
received  the  ffaeriff's  mandate  and'made  no  return. 

But  if  the  nonfuit  could  not  be  fuftained  on  this  ground ; 
ftill  they  contended^  that  the  Court  would  not  fend  the 
caufe  to  a  new  trial,  if,  on  principle,  the  aclian  were  not 
maintainable.  And  they  urged  that  the  pra£lice  of  the 
Court,  which  had  exifted  at  lead  Gnce  the  year  1739,  of 
iffuing  non  omittas  writs  in  the  firft  inftance,  had  fanc- 
tioned  the  right  to  do  it,  at  lead  fo  far  as  to  fecure  the 
party  fuing  out  fuch  a  writ,  according  to  the  cuftom 
of  the  Court,  from  anfwering  for  it  as  a  wrong  doer.  In 
1739  the  biihop  of  Ely  put  up  a  notice  in  the  K.  B.  of« 
6ce  (a),  warning  the  officers  of  the  Court  again  (I  iffuing 
non  omittas  writs  into  his  franchife  of  Ety^  without  firft 
iffuing'  previous  procefs  to  warrant  the  fame ;  on  which 
a  mandavi  ballivo  was  returned  by  the  flieriff  and  filed  $ 
and. threatening  with  aa  aflion  any  officer  who  did 'the 
like  again :  but  in  fa^i  no  a£lion  was  broughti  though 
the  pra£iice  continued  as  before.  It  was  always  confi- 
dered  (t)  that  if  a  fieri  facias  or  capias  were  awarded  to 

{fi)  VHtRakianjOrdert^fKmB.  Tnn,  1719.         (^)  Co,  ^t, 
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i8o8.        the  (heriffy  and  he  made  his  mandate  to  the  bailiff  of  a  li- 
-  bcrtjr  having  return  of  writa^  who  made  no  anfwert 

Car  k  stt 

mgain/i  another  writ  might  iflue  to  the  flieriff  with  a  claufe  of  non 
^amdOthm'  omittas  propter  aliquam  libertatem,  by  virtue  of  which 
he  might  feize  the  goods.or  arreft  the  body  of  the  debtor 
not  only  withm  that  liberty  the  bailiff  of  which  had  made 
default  to  the  mandavi  ballivo,  but  alfo  within  any  other 
liberty  in  the  county ;  though  the  bailiff  of  fuch  other 
liberty  had  made  no  fuch  default.  The  fame  is  ftated 
to  have  been  pradlifed  in  K.  B.  in  Gilberfs  Hi/l.  ofC.  B. 
29. :  though  in  C.  B.  it  is  otherwife ;  for  there  the  non 
pmittas  procefs  recites  the  common  capias>  and  the  Ibcriff 's 
return  of  mandavi  balHvo  qui  nullum  dedit  refpoofum, 
and  then  it  empowers  the  flieriff  to  enter  that  liberty. 
The  pradicei  howev«ri  of  iffuing  the  non  omittas  procefs 
in  the  firft  inftance*  has  been  long  eftabGihed,  and  is 
I'ecognized  in  all  the  modem  books  of  pra&ice  (a) ;  and 
was  lately  confirmed  by  the  Court  (^),  upon  an  application 
by  the  bailiff  of  this  very  liberty  to  reftrmin  the  iffuing  of 
non  omittas  writs  in  the  firft  inftance^  which  was  refufeds 
and  fuch  pra£lice|beipg  in  furtherance  of  juftice  and  topre- 
yent  delay,  ought  not  now  to  be  overturned  after  the  expe- 
rience of  near  a  century  in  its  favour.  The  iffuing  of  the 
Vtit  is  in  fome  refped^  the  afi  of  the  Court,  though  at  tlie 
(uggcftion  of  the  party;  and  if  it  were  irregularly  iffued,  the 
party  grieved  fiiould  rather  haye  applied  to  the  Court  to 
quafli  it,  quia  improvide  emanarity  than  bring  an  a  A  ion 
againft  the  party  who  fued  it  out,  thereby  treating  him  as  a 
wrong  doer*  .  For  at  leaft  the  procefs  is  legal,  otherwife 
the  party  arrefted  under  it  might  maintain  ^trefpafs) 
which  clearly  he  cannot  dow  It  i9  not  a  f  old  procefs^ 
pe  a  teft^tum  nrrit  iffued  without  a  pripr  writ  to  irarraot 

(tf)  VMe  t  TuUU  TreB,  ib.  4«     hl^  Hm  hfr.  Of.  7th  cdit^  X7t. 
fi^rs  frtia.  Jt^.  tit  ^m  Oiv»m*       \ll\  V|4r  |be  neat  ph«* 
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iti  which  would  make  the  party  executing  it  a  trefpaffer ;        1808. 
though  the  Court  on  application  in  fuch  a  cafe  would 
afterwards  order  fuch  prior  writ  to  ifiue  antedated^  in        ^g^ifi 

.  SMALt?AO« 

order  to  authonfe  the  teftatum  writ.  and  Othen . 

Lord  Ellenborough  C.  J.  at  the  conclufion  of  the  ar« 
gument  of  the  defendant's  counfel  on  {hewing  caufe  in 
the  lad  term,  addrefling  himfcif  to  the  plaintiff's  counfel 
upon  this  laft  ground  of  objeAioni  faid.  If  this  action 
can  be  maintainedi  I  fee  no  reafon  why  an  a£tion  may 
not  lie  againft  a  party  fpr  ifluing  a  writ  of  latitat  withouc- 
a  prior  bill  of  MiddUffx  to  warrant  it ;  for  what  ielfe  but 
the  pra£lice  of  the  Court  has  made  the  latitat  ifiuable  in 
the  firft  inftance  :  but  time  has  run  upon  the  one  prac* 
tice  and  the  other^  and  has  legitimated  them  both.  The 
pafe  of  the  latitat  is  even  ftronger  than  this  of  the  non 
omittas  wrilj  for  that  contains  a  fuggeftion  of  fafis 
which  are  not  truei  namely,  the  ifluing  of  the  former 
procefs,  and  its  return,  &c.  The  mafter  has  furniChed 
1^8  with  his  note  of  what  pafled  on  the  application  to  this 
Court,  in  Mich*  37  Geo.  2*  which  has  been  alluded  fto. 
[*<  M*  37  Gfo.  3.  Mr.  Erjkine  applied  to  the  Court,  on 
behalf  of  Mr.  Lang^  officer  of  the  liberty  of  Pentefraff^  to 
reflrain  the  officers  of  this  Court  from  ifluing  non  omittas 
latitats,  without  having  a  previous  writ  direded  to  aod 
returned  by  him.  The  Coun,  on  the  applicatioa  to  the 
mafter,  finding  it  had  been  an  univerfal  pra£lice  to  iflue 
the  non  omitas  writs  in  the  firft  inftance,  and  as  no  pre* 
cedent  could  be  produced  to  fupport  the  application  re- 
fofed  to  interfere.*']  Now  if  the  Court,  after  having 
rcfttfcd  an  application  of  this  fort,  Ihould  fuffer  an  ac* 
^on  like  the  prefent  to  be  maintained,  we  ourfelves  (hall 
^  the  wTong*doers.  After  an  acknowledged  praAiee 
foff  above  70  years  at  the  Ieaft|  recognifing  the  courfe 

purfue^ 
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1808^        purfued  by  this  defendant^  and  after  an  application  on 
^        behalf  of  the  bailifFof  the  franchife  to  coned  the  prac- 

Caristt         ,  "^ 

a^aittft  tice  ;  on  which  the  Court  refufed  to  interfere  when  the 
and  Oibcrft.  queuion  of  its  legality  was  brought  dire  Aly  home  to  their 
attention  ^  how  can  a  fuitor  who  has  fued  out  the  accuf* 
tomed  prcccls  of  the  Court  be  treated  as  a  wrong  doer  ? 
How  can  he  be  faid,  in  the  words  of  the  declaration^ 
to  have  ^'  wrongfully,  injurioufly,  and  deceitfully"  caofed 
that  to  be  donci  which  the  Court  have  authorized  in  prac- 
tice  for  fo  long  a  period,  and  againft  which  they  pofitively 
refufed  to  interfere  when  called  upon  eleven  years  ago  ? 
It  would  be  making  the  decifion  of  the  Court  a  fnare  to 
parties* 

Walton  and  LittUdak^  in  fupport  of  the  rule  for  a  new 
trtali  admitting  that  the  modern  praAice  had  prevailed 
as  ftatedy  faid  that  this  adiion  was  brought  in  order  to 
try  ihe  legality  of  it :  for  if  it  were  well  founded,  the 
value  of  the  franchife  would  be  entirely  loft.  And  as 
to  the  late  cafe  referred  to,  it  ought  not  to  conclude  the 
queftion  \  for  the  Court  often  refufed  relief  on  fummary 
application,  which  might  be  had  In  a  more  regular  way  \ 
referring  the  applicant  •  to  his  legal  remedy  if  he  had 
any :  and  that  is  now  fought  by  the  prefent  adltoa.  But 
as  this  was  a  new  point,  which  they  faid  they  had  not  had 
fo  full  an  opportunity  as  they  wi(hed  of  conCdering,  the 
Court  adjourned  the  argument  till  this  term  %  when  it 
was  refumed  by  the  plainti^s  counfel. 

As  to  the  firft  obJe£lion,  to  the  generality  of  the  alle* 
gation,  at  any  rate  it  does  not  apply  to  the  fecond  count, 
which  does  not  claim  for  the  bailiflFthe  return  olall  writs 
generally,  but  only  of  all  writs  of  capias  out  of  ^.  IE. : 
neither  does  that  count  require  that  there  (hould  have 

3  been 
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been  a  previous  mandate  to  the  particular  bailiff  of  this        i8o8. 
franchife  with  a  nullum  refponfum  from  him  5  but  a       """^ 

.  Caiwitt 

mandavi  ballivo  to  any  bailiff  of  a  franchife  within  the         agahfi 
county,  and  nullum  refponfum  returned,  would  be  fufii-      an^i  otbert. 
cicnt  to  fuftain  the  fecond  count.     The  only  objcflion,  - 
if  any,  which  can  in  ftri£lnefs  apply  to  that  count  is  that 
it  does  not  except  writs  in  which  the  bailiff  is  a  party  ; 
but  thisj  as  well  as  the  refli  is  open  to  the  anfwer  which 
has  already  been  fuggefted  by  the  Court,  that  the  claim 
of  the  return  of  ail  writs  muft  be  underftood  of  all  writs 
returnable  by  the  bailiffs  of  franchifes*   For  as  an  allega* 
tion  of  law  need  not  be  made,  and,  if  made,  need  not  be 
proved ;  fo  where  the  law  allows  an  eiception,  it  is  not 
neceffary  to  notice  it  in  the  allegation  of  a  general  claim- 
Even  a  miilake  in  alleging  matter  of  law  will  not  hurt,  if 
fu&cient  be  dated,  without  that,  to  maintain  the  ac- 
tion {a).     In  one  fenfe  too  the  bailiff  may  be  faid  to  have 
the  execution  of  writs  to  which  he  himfelf  is  a  party ; 
for  Daltons  Office  rf  Shirjffi /[62'$  fays  that  he  may  make 
another  bailiff  for  that  purpofe  j  which  is  in  eSe€t  doing 
It  by  deputy.     They  alfo  contended   that  this  general 
mode  of  pleading,  claiming  the  return  of  all  writs,  &c. 
was   warranted  by  the  precedents.     Vidian* s  Entr.  55., 
The  cafe  of  the  hundred  of  Gloucefter.  Thompf.  Entr.  42. 
Bro^nL  Red.  49.  Reg.  Brev,  82.  a.   104.   and   Herne^s 
Pleader  224.  and  Cary  v.  Bacchus  1  Show.  17,  \ji.    They 
alfo  referred  to  Lord  Coke*s  comment  {b)  on  the  ftatutc 
of  Weftminjler  2.  c.  39. ;  who  fays  that  this  branch,  con- 
cerning the  non  omittas,  is.  in  affirmance  of  the  common 
law ;  and  refers  to  BraBon  lib.  5.  fo.  442.  a.,  where  the 
(heriff  is  commanded  quod  non  omitteret  propter  liber* 

(tf)  By  Jonet  and  DtderUgi  Ju  in  Drtpe  v.  Tbaire,  Latcb,  127.  and 

IfVfiamfvK  Y.  Jtllifin.  %  Eajf,  4^0.  .   {k)  sr  Jtift.  453. 

tatem 
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t8o8.        tatem  talem,  quin,  &c. ;  and  to  Fiiz.  N.  B.  74. «.» where 
■  the  form  is  that  the  (herifF  is  commanded  that  he  do  not 

Cacii  I  t  t 

t^aiKft  omit  becaufeof  the  liberty  aforefaid,  &c. :  though  it  bad 
^andOtbm*  been  long  agreed,  and  was  not  now  difputed,  that  a  non 
omictas  writ  might  iflae  into  any  bailiwick  in  the  county 
after  a  mandavi  baliivo,  &c.  to  any  one,  and  nullum  re-' 
fponfum  returned.  And  they  (hewed  a  precedent  in  19 
H*  6.  Oy.ii.where  the  Court  amerced  the  (heriflT for  return* 
ing  a  mandavi  balliro,  qui  nullum  dedtt  refponfum,  to  a 
writ  of  diftringas  juratores,  on  account  of  the  great  xa« 
convenience  of  fuch  a  practice* 

As  to  the  principal  obje£lion»  which  goes  to  the  right 
of  a^ion,  all  the  precedents  of  a£lions  againd  (berifis  and 
under-fherlfis  by  the  owners  of  independent  liberties  for 
executing  non  omittas  writs  there,  without  a  prior  writ 
and  mandavi  ballivoi  &c.  returned,  proceed  upon  the 
ground  that  it  is  an  injury  which  the  Jaw  notices :  for  the 
bailiff  of  the  franchife  thereby  lofes  the  fees  which  he 
would  otherwife  have  for  executing  the  procefs:  and 
power  being  given  to  him  by  the  royal  grant  to  return  all 
writs  within  the  liberty,  in  excIuCon  of  any  other  officer, 
it  is  the  fame  as  if  the  liberty  were  taken  out  of  the 
county  for  that  purpofe.  It  is  a  legal  right  or  privilege 
paramount  to  any  praAice  of  the  court,  and  cannot  be 
governed  by  it.  The  pra£lice  therefore  which  has  of  lata 
yearft  prevailed,  of  iffuing  non  oipittas  writs  into  thefe  li- 
berties in  the  firft  inftance,  is  not  analogous  to  the  prac* 
tice  of  ifluing  a  latitat,  without  a  prior  bill  of  MiddUfat 
to  warrant  it ;  for  the  bill  of  Middleffs;  is  only  a  prceepi 
of  the  court  {a)%  and  not  a  ^vriig  it  has  no  diredion  or 
leftc ;  and  therefore  it  is  purely  within  the  difcrction  ol 
the  court  to  iffue  or  omit  it :  the  pra£lice  therefore  may 

wtU 
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well  warrant  the  omiflion  of  it     But  in  the  cafe  of  writs,        1 8o8. 
the  ifluing  of  them  is  a  matter  of  right  eflential  to  the  ju- 
rifdi£lion  of  the  courti  and  cannot  therefore  be  omitted  by         ^S"'"'ft 
any  praaice  even  if  ir  were  of  longer  nandtng  than  it  19 :     and  Others, 
but  it  appears  by  the  InftruBor  Chricalif  publUhed  in  1727 
that  it  was  not  then  eftablilhed,  as  at  prefent  1  for  the 
ufual  prafiice  is  there  dated  to  be^  to  fue  out  a  common 
latitat  and  a  non  omittas  writ  at  the  fame  time :  though 
that  itfelf  was  a  recent  encroachment,  as  appears  by  the 
,  older  authorities.    The  mere  circumftance*  of  the  writ 
ifioing  by  the  authority  of  the  court  will  hot  proteft 
either  the  plaintiff  or  his  attorney  from  anfwering  in  da- 
mages as  wrong-doers,  if  it  be  iffued  illegally ;  for  thofe 
who  fet  the  power  of  the  court  in  motion  are  anfwerable 
for  the  coufequences.     As  in  Barter  v.  Braham  and  J^^- 
€P00v/(0},  where  Mrs.  Braham  having  obtained  judgment 
in  a  former  a£iion  againft  Mrs.  Barker,  as  adminiftratrix 
of  her  deceafed  huiband,  upop  a  bond  debt  of  the  intef- 
tate  ;  after  levying  part  of  the  fum  recovered  out  of  the 
affets  in  her  bands,  fued  out  by  N^wood  her  attorney  a 
capias  ad  fatisfactendam  againft  Mrs.  Barker,  without  any 
foggeftion  of  a  devaftavit,  under  vtrbich  fhe  was  taken  and 
imprifoned  »  and  both  Mrs.  Braham  and  her  attorney 
Nmrvmd  were  holden  liable  in  trefpafs  at  the  fuit  of 
Barker*    [Lord  EUenborough  C.  J.    There  was  no  record 
there  which  warranted  the  ifluing  of  a  writ  of  capias  ad 
fatisfoctendum  againft  the  party ;  and  therefore  thofe  who 
fucd  it  out  cos^ld .  not  juftify  under  it :  but  here  there 
was  a  legal  writ  tinder  which  the  party  fuing  it  out  could 
have  juftified  in  trefpafs.    That  the  arrcft  itfelf  under  a 
non  omittas  writ  is  not  illegal  is  (hewn  by  the  cafe  of 
Fit%fatrich  v.  Killy{k).     Le  Blanc  J.    The  queftion  to 

(«)  3  H^iiJ.  369*  X,h)  Cited  in  3  "Term  Ittf.  74a 
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i8o8.        ilic  czk  in  Wilfen  was  whether  the  defendants  who  ha<! 
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caufed  the  plaintiff  to  be  arrefted,  and  were  therefore 
aiairifi        prioii  facie  trefpaflersy  could  juftify  the  caption  under  the 
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and  Others,  writ  of  execution  which  they  had  fued  out :  and  the  writ 
itfelf  being  unwarranted  by^ny  judgment^  their  joftifica* 
tion  nccefiarily  failed.]  The  cafe  of  FitzpatrickY,  Kelly 
admits  that  the  party  making  the  sCrreft  is  liable  to  anfwer 
to  the  owner  of  the  franchife  thereby  violated :  and  this 
alfo  appears  from  ao  H.  7.  fi,  7.  a.  All  the  authorities 
too  agree  that  an  aAiou  lies  by  the  owner  of  the  fran« 
chife  againft  the  (heriff  or  officer  who  invades  his  liberty^ 
and  makes  the  arreft  there  without  legal  authority.  And 
I  in  Grant  v.  Bagge  {a)  it  was  held  that  a  writ  of  fieri  facias 

direfled  in  the  firft  inftance  to  the  bailiff  of  the  royal 
franChtfe  of  E/y,  out  of  this  court,  (inftead  of  to  the 
(heriff  of  Cambridgefitn^  who  (hould  have  iffued  his  man«- 
date  to  the  bailiffj  was  erroneous  and  void,  and  that  the 
bailiff  executing  it  was  guilty  of  a  trefpafs  againft  the 
party  whofe  goods  were  taken  under  it :  and  upon  the 
fame  principle,  it  muft  lie  againft  the  party  who  illegally 
fnes  out  a  non  omittas  proccfs  in  the  firft  inftance. 
[Lord  EUenhorough.  That  does  not  follow  :  every  (heriff 
or  other  officer  is  bound  to  know  the  limits  of  his  jurif- 
diSion :  or  if  the  cafe  be  doubtful,  he  may  apply  to  the 
court  and  ftate  the  fpecial  circumftances.  In  the  cafe  of 
Grant  v.  Bagge  one  who  was  no  officer  of  the  court  took 
upon  him  to  execute  procefs  illegally  dire£ted  to  him^ 
there  being  no  pra&ice  to  warrant  it ;  but  here  the  de- 
fendant has  done  no  more  than  follow  the  ufual  praflice 
of  the  court  long  eftabli(hed :  and  can  we  fu6fer  him  to 
be  treated  as  a  wrong-doer  for  that  ?  It  might  have  been 
a  different  queftion  if  he  had  made  any  falfe  fuggeftioo 

W  s  E4t,  »s, 

or 
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or  reprcfentation  to  our  officer  to  induce  him  to  iflue  a        i8o8. 
non  omittas  writ,  without  which  another  fort  of  procefs        ' 
would  have  iflued  in  courfe.]     It  is  no  objeflion  that  this         again/} 
is  the  firft  inftance  of  an  a6lion  of  the  kind  brought  fince      «ndOthen. 
the  priflice  ^as  prevailed,  (if  the  hO,  be  fo) }  for  during 
all  this  period  the  bailiffs  of  franchifes  appear  to  have  ex* 
ercifed  their  rights,  and  taken  their  accuftomed  fees  ;  and 
while  they  were  (lill  deriving  profit  from  their  offices,  it 
was  not  worth  while  to  incur  the  rifk  and  expence  of  an 
a£lion  in  a  particular  inftance.  But  now  that  the  queftion 
is  at  length  raifed,^  if  the  court  hold  that  no  aSion  will 
^  lie  for  the  violation  of  the  franchife,  it  will  in  cSc&  abo- 
lifli  the  franchife  itfclf. 

Lord  Ellenbokough  C.  J.  There  might  be  fome 
queflion  whether  the  prefent  ground  of  nonfuit  can  be 
fuftained ;  whether  the  plaintiff  could  claim  the  execu* 
tion  and  return  of  all  writs,  &c.  when  there  are  various 
exceptions,  fuch  as  writs  of  wafte,  re-diffeifin,  ca^fes  in 
which  the  king  is  party,  or  in  which  an  informer  fues  as 
well  for  the  king  as  for  himftlf,  and  others  which  have 
been  mentioned,  in  which  the  prccefs  is  to  be  executed 
by  the  (heriff.  And  though  feveral  precedents  have  been 
ihewn  in  favour  of  this  general  mode  of  declaring,  parti* 
cularly  that  in  Vidian,  touching  the  liberty  in  queftion} 
yet  the  authority  of  Lord  Hale  in  the  latter  cafe  cannot 
wellbe  urged  in  confirmation  of  it,  becaufe  the  frame  of 
the  declaration  was  not  confidered  by  him  at  all,  though 
he  went  very  fully  into  the  other  parts  of  the  cafe.  But 
indepenclent  of  the  particular  ground  of  the  nonfuit,  it 
would  be  frivolous  to  fend  down  the  cafe  to  a  fecond 
trial,  if  it  appear  to  us,  as  it  does,  that  the  plaintiff  would 
not  be  able  to  fuftain  a  material  allegation  in  his  declara^ 

tion, 


1 
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i8o8.  tion,  namely,  that  the  defendant  <<  wrongfully ^wjurioujly^ 
'  and  decaifullf*  caufed  and  procured  the  writ  in  queftion 
againft  to  be  ifliied.  How  can  we  fay»  in  a  cafe  where  the 
wdOtht"  court,  at  lead  as  far  back  as  1727,  has  been  in  the  prac- 
tice of  iflutng  the  non  omittas  writ,  without  firft  ifluing  a 
common  latitat,  and  waiting  for  the  return  from  the  (he* 
tifF  of  a  mandavi  ballivo  with  qui  nullum  dedit  refpon- 
fum ;  and  after  Lord  C.  6.  Gilbert  has  recognized  that 
pra^iice  as  exifting  in  his  time ;  and  when  we  know  that 
objections  were  made  to  the  pradice  of  taking  out  non 
,  omittas  ^irrits  in  the  firft  inftaace  fo  far  back  as  1739* 
and  afiions  threatened,  but  ftill  it  continued,  and  is  re- 
cognized as  the  ufual  praftice  in  all  the  books  on  the' 
fubjed  fince  that  time  %  and  no  indance  can  be  produced 
during  all  this  time  of  any  a  Aion  brought  againft  a  party 
fuing  out  fuch  a  writ :  how  can  we  fay  that  the  plaintiff 
can  be  conGdered  as  a  wrong-doer  for  ifluing  fuch  a  writ, 
according  to  this  long  eftabli(hed  pra&ice  of  the  Courti. 
If  this  may  be  done,  I  know  not  what  procefs  may  not  be 
fiiaken :  for,  as  I  before  obferved,  the  iffuing  of  a  latitat 
without  a  previous  bill  of  MiddUfex  ftands  only  on  the 
pra£tice  of  the  Court ;  and  that  inftance  is  the  ftronger, 
becaufe  the  latitat  contains  a  falfe  recital  of  fadls  on  which 
it  profefles  to  be  grounded.  [His  Lordihip  referred  to 
Styles  Prac.  Reg^l  The  fubjed  however  has  not  pafled 
wholly  fub  Clentio ;  for  in  1 796  an  application  was  made  to 
fet  afide  a  non  omittas  writ  iflued  in  the  firft  inftance  into 
this  very  liberty  j  which  the  Court  refufed.  Is  it  then  to  be 
ezpeded  that  after  the  queftion  has  been  brought  diredly 
to  the  notice  of  the  Court,  and  they  have  refufed  to  reftrain 
the  ifluing  of  fuch  a  writ  on  the  ground  of  its  illegality, 
a  party  fuing  is  to  be  wi(er  than  the  Court  in  difcovering 
the  illegality  of  its  procefs ;  and  if  he  be  not,  that  he  is 

to 
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to  be  treated  as  a  vrong*doer  for  having  iflued  a  procefs^  i8o8. 

the  ifliung  of  which  the  Court  when  called  upon  refufed  to  -— — 

recal  or  condemn.    It  is  clear  therefore  that  the  plaintiff  agtinfi 

xnuft  fail  in  proving  a  fubftantite  and  material  allegation  and  Others. 
in  his  declaration}  and  therefore  it  is  needlefs  to  fetafide 
the  no»fuit4 


Gros&  J.  It  is  not  neceflatjr  to  inqtiire  into  the  pte^^ 
cifi;  ground  of  the  nonfuiti  becaufe,  upon  the  getiets^I  ob« 
jcAion  taken  by  my  Lord,  it  would  be  ufelefs  to  grant  a 
Dcw  trial.  Fot  the  praflice  has  long  prevailed  and  is 
now  elearly  eftablifhed,  that  a  capias  with  a  non  omittas 
ciaufe  may  be  taken  out  in  the  firil  inftance ;  and  the 
cafe  which  occurred  in  1796  fortifies  the  old  pra^tice^ 
and  was  a  recognition  of  it  by  the  Court.  It  would  there*" 
fore  be  in  vain  to  fend  the  record  down  to  a  fecond  trial, 

■ 

when  the  plaintiff  muft  again  be  nonfuited  On  this  ob- 
jection. 

.Lb  Blamc'J.  In  {hewing  caufe  agamft  this  rule  an 
obje£iion  has  been  taken  to  the  a^ion  itfelf  s  and  if  the 
adiion  be  not  maintainable,  it  is  unneceflary  to  enter  into 
the  other  objection,  which  is  only,  to  the  form  of  the 
declaration.  And  it  appears  to  me  that  the  adlion  does 
not  lie ;  for  the  defendant  is  charged  with  having  wrongs 
fullyy  &c.  fued  out  the  non  omittas  writ.  But  it  does 
not  appear  to  have  been  ifiued  by  the  officer  upon  any 
falfe  fuggeftion  of  the  party  fuing  :  on  the  contrary  it  was 
iflttcd  according  to  the  regular  pra£lice  of  the  Court, 
\ehich  has  fubfifted  for  a.  long  period )  and  in  the  only 
inftance  which  has  been  (hewn  of  any  attempt  made  to 
fee  afide  fuch  a  writ  as  irregular,  the  Court  refufed  the 
application.      Therefore    when  it   appears  that  there 

Vol.  IX,  A  a  was 
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I  Sot.       was  no  f?lfe  fuggedion  of  the  p^rty  to  obuin  the  writ« 

■■■  and  tl)at  the  ifisiiog  of  it  was  not  imgnlar,  hoir  can  we 

sg^i>i/t       Uj  thait  the  party  is  a  wroogrdoer  in  faing  ont  fuch  pfoccfi* 

^^ni'oibau     T^^i^  d^<^'<  the  prefent  eafe  from  thofe  whic)i  hare  been 

cited,  where  a  party  filing  out  a  writ  may  yet  be  a  tref* 
pafler  j  for  he»  as  well  as  the  officer  who  executes  the 
writ)  may  be  a  trefpaflir,  unlefs  he  can  juftify  under  it ; 
which  could,  not  be  done  in  the  cafe  of  Aif ikr  ▼«  Bariam 
and  Norwood^  becaufe  there  wi|s  no  jodgineat  to  warrant 
the  taking  the  perfon  of  the  admin^lratrix  in  execntion. 
But  there  was  a  very  good  reafon  for  i^t:  bringing  an 
a£lion  of  trefpafs  in  this  cafe»  becai,ife  tl^  wxit  wooU 
have  juftified  both  the  party  who  fucd  it  outt  wd  tht 
officer  who  executed  it.  The  plaintiff  was  thereibre  driven 
to  the  experiment  of  briogiog  an  a^ion  on  the  caf<?s  in 
which  however  it  is  ftated  that  the  party  wongjuttj  fued 
out  thisprocefs:  and  it  now  appearing  that  the  writ  W9|a 
fued  out  according  to  the  long  eftabliflied  praAice  of  the 
Courti  confirmed  in  the  only  inftance  in  which  it  was 
attempted  to  be  impeached  for  irregularity^  we  cannot  fay 
that  tl^  party  fuing  it  out  is  a  wrong-doer. 

I^ule  difchaiged. 
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Scott  againji  Lifpord  ia\  ^^^^^^ 

^  HIS  was  am  ft£lioQ  by  the  tndorfee  of  a  bill  of  £x«  Where  the  in- 

change  againft  the  drawer.     It  appeared  that  the  bill  of  Exchange 
had  been  drawn  on  the  i  ft  of  Msf^cb  1806  by  the  dc  ^fl^nJLra'ilho 
fendant  on  one  Mofes  Agar^  payable  three  months  after  paym7nt*on1th« 
date :  and  the  plaintiff*  havinc:  become  the  holder  of  it,  *^^»  ,^*»*"  '^ 

,  wasdifljonor- 

had  placed  it  in  the  hands  of  his  bankers^  Do^n  and  Co.  ed,  and  on  the 
On  the  4th  of  June^y^txi  the  biU  became  due,  a  clerk  of  turned  it  toth* 
Down  and  Co.  prefented  it  for  payment^  and  it  was  dif*  gave  notice  to 
honored.     On  the  5th  they  returned  it  to  the  plaintiff,  [{j*  dSiwor^ 
who  by  letter,  put  into  the  two-pcnny  poft  on  the  6th,  JJ5*e  tw<^^  ^'^ 
gave  notice  to  the  defendant  of  the  difiionor ;   the  plain-   P^^ '-  ^"^^^  fwb 

^  *^  notice  to  he 

tiff  living  in  London^  and  the  defendant  at  ShadwelL    The  reafonabie. 

cafe  was  left  to  the  jury  on  the  <)ue(lion,  whether  the, 

notice  of  the  difhonor  had  been  given  in  reafonable  time; 

and  the  jury,  being  of  opinion  that  it  had,  found  a  verdi£k 

fbr  the  plaintiff.     And  on  motion  by  Wlgiey  for  a  new 

trial  on  the  ground  that  due  diligence  had  not  been 

nfed  ; 

Lord  Illekborougm  C.  J.  faid,  I  cannot  fay  that  the 
holder  on  the  return  of  the  bill  difiionorcd  to  him  is 
bound,  omiffis  omnibus  aliis  negottisi  to  poft  off  immedi^ 
ately  with  notice :  if  reafonable  diligence  has  been  ufed^ 
it  is  fufficieut. 

Grose  J.  Whether  due  diligence  has  been  ufed  is  a 
qocftion  of  law  ^  but  judges  may  take  the  opinion  of  a 

[a)  £x  rtlatiODe  Mag^  Selwyo* 

Aa  a  jury 
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jury  as  to  what  is  con?enient  in  the  manner  of  gifing 

notice. 

Le  Blanc  J.  It  cannot  be  contended  that  a  banker 
ought  to  give  notice  of  the  diOionor  to  any  but  his 
cuftomer  for  whom  he  held  the  bill :  and  I  cannot  rule 
that  the  holder  of  a  bill  maj  not  avail  himfelf  of  the  con- 
veyance by  the  two-penny  poft* 

Rule  refttfed* 


Friday, 
May  6clw 

A  (^uarantie  in 
^vrlcins  to  pay 
for  any  gooHs 
which  the  ven- 
dor delivers  to  a 
third  perfon  is 
good  within  the 
4th  feft.  of  the 
^ac  of  frauds, 
as  containing  a 
fufficient  de- 
fcriptionof  the 
conjiderat'ictt  of 
the  promife, 
(namely,  the 
delivery  of  the 
goods  when 
made)  as  of  the 
frcmife  itfelf ) 
both  of  which 
are  included  in 
the  word  agree- 
ment req^ir^  by 
that  fc£tion  to 
be  reduced  into 
wrtcingj  ScG* 


1 


Stadt  again/i  Lill. 
^H IS  was  an  aQion  on  the  cafe  for  the  breach  of  a 


guarantie  in  not  paying  the  value  of  goods  delivered 
by  the  plaintiff  to  one  Nichols^  The  defendant  gave  a 
written  guarantie  (igned  by  him  in  this  form :  <*  I  gna- 
rantee  the  payment  of  any  goods  which  J.  Stadt  delivers 
to  J,  Nichols"  It  was  obje£led  at  the  trial  before  Lord 
ElUnborough  C.  J.  at  Guildhall^  that  this  guarantie  was 
void  by  the  4th  fe£l.  of  the  flatute  of  frauds  29  Car.  2. 
c.  3.  which  avoids  any  promife  to  anfwer  for  the  debt  of 
another  unlefs  the  agretmtnt  be  in  writing,  &c. :  and  in 
Wain  sJVarlters\a\  recognized  in  Egerton  v.  AIattbews{i) 
ir#vas  held  that  the  word  agreefmnt  included  the  confi- 
deration  for  the  promife  as  well  as  the  promife  itfelf :  and 
here  there  was  no  confideration  dated  for  the  promife; 
But  Lord  EUenborougb  was  of  opinion  that  the  ftipulated 
delivery  of  the  goods  to  Nichols  was  a  confideration  ap* 
pearing  on  the  face  of  the  writing,  and  when  the  delivery 
took  place  the  confideration  attached :  and  he  dire£led 
thejury  accordingly  J  who  found  for  the  platntiiF:  but  he 


W  5  ^fi  '•• 


(h)  S  E^  307* 


gave 
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gave  leave  to  the  defendant  to  move  to  enter  a  nonfuit        1B08. 
if  this  direction  were  wrong. 


Tii  Attomiy^General  now  moved  accordingly,  and 
dated  the  obje£lion|  and  the  cafes  on  which  it  was 
founded. 

But  the  Court  were  fatisficd  that  the  diredion  was  right, 
for  the  reafon  before  given  by  Lord  ElUttborough^  which 
bis  Lordfliip  now  repeated  as  above  dated. 

Rule-refufcd. 


Stadt 

agaiftjl 

LiLL. 


Hands  aMin/i  Burton.  Pnjay, 

^      ^  Maj  6th. 

nnHE  declaration   dated  that  in  confidcration  that  the  Pnx>f  that  the 

plaintiff  wpuM  buy  bf  the  defendant  a  horfe  for  S'oVeilh^ 

31/.  10/.  to  be  paid  by  the  plaintiff  to  the  defendant,  the  foutdToThe"^ 

defendant  promifed  that  the  horfe  was  found  :  and  that  P'**"^'^ fo*" 

1  •     .         ,  3'^*  'o*'  tnd 

the  plaintiff  did  buy  of  the  defendant  the  horfe  yjr  Ma/  at  the  fame 

prtce^  and  did  pay  to  the  defendant  the /aid  ^i  I'  lo/. ;  and  if  thc^pUkitiff** 

then  alleged  as  a  breach  that  the  horfe  was  onfound.  h![>rfj l^thlt'^^ 

The  proof,  at  the  trial  before  Graham  B.  at  Oxford,  was  defendant  ^^ 

that  the  defendant  agreed  to  difpofe  of  his  horfe.  which  ^^"^^  "^"y  ano- 

thcr  horfe  of  thd 

he  warranted  found,  to  the  plaintiff  for  30  guineas ;  but  p**»ntiff'5  bro- 

agreed  at  the  fame  time  that  if  the  plaintiff  would  take  and  that Vhe  at/- 

thc  horfe  at  that  value,  he,  the  defendant,  would  purchafe  flSouW^e  pay 

of  the  plaintiflr's  brother  another  horfe  for  14  guineas,  J^u  fu"^"""^";'^' 

and  that  the  difference  only  (hould  be  paid  to  the  de-  «o"nt  charging 

'  ^  ^  '^  only  that  in  con- 

fendant.     The  witnefs  defcribed  it  as  one  deal  between    ^'^^cration  that 
the  parties,  and  that  but  for  the  latter  xonfideration  he   would  boy  of 
did  not  believe  that  the  bargain  would  have  been  made.    1  horfe  for"^ 

.31/.  10s.  the 
defrodant  promifed  that  it  wts  found,  and  that  in  faft  the  plaintiff  did  buy  the  horCt for  that 
price,  tnti  did  fey  to  tbe  dtfendent  the  f aid  ji/.  xoi. 

A  a  3  It 


BfTftToir. 
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i8o8«  It  was  therefore  objected  that  the  proof  varied  from  Chf 
"**"*  contrafi  as  laid,  and  (hewed  r«ither  a  eoatrafl  for  the 
mg«infi  exchange  of  horfes,  paying  the  difference  onlj  in  moneys 
than  aa  entire  money  payment  for  the  hor£e  in  queflion* 
The  learned  judge  however  refufed  to  nonfait  tho  plain* 
tiff|  but  referred  the  point  \  and  the  plaintiff  recovered 
on  proof  of  the  unfoundnefsof  the  horfe. 

W,  E.  Taunton  now  moved  to  fet  a(ide  the  verdi£ts 
and  enter  a  nonfuit,  on  the  variance  ftated.    But  by 

Lord  Ellenborough  C.  J.  The  parties  agreed  to  con* 
fider  the  brother's  horfe  as  14  guineas  in  their  mode  of 
reckoning  the  payment  for  the  defendant's  horfe ;  but  (lill 
the  confideration  for  the  latter  was  30  guineas,  and  the 
defendant  received  30  guineas  in  money  and  value. 

Gaosc  and  L'e  Blanc  Jufticesi  concurred.  The  latter 
obferved^that  the  agreement  was  in  tffcGt  this:  the  plain- 
tiff fays,  I  will  buy  your  (the  defendant's)  horfe  for  30 
guineas,  and  you  (hall  buy  my  brother's  horfe  for  14 
guineas,  and  the  14  guineas  which  you  are  to  pay  (hall 
be  reckoned  as  part  of  the  30  which  you  are  to  re- 
ceive. 

Rule  refufed. 
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1 8o8, 


French  agahjl  Patton,  FrUay, 

^  May  6th. 

THIS  was  another  aflion  on  the  fame  policy  of  in-  a  policy  oftn* 

furancc,  on  which  /«//,  as  agent,  before  fued  this  aii^undemJrtl 

defendant, and  which  is  reported  under  the  name  of  Hiil  TdZfo-^t% 

f.  Fatten  (a).    The  plaintiflF there  declared  as  on  a  policy  ^IS^M^c^t^.^ 

oti /tip  and  goods  {If) '^  and  it  then  appeared  that  the  po-  *»>  ^^"^•"^  <>f  ^ 

•'  *^         ail  parties,  t«  be 

licy,  whichj  as  it  flood  in  the  printed  part  of  it  was  on    ^"  **  ''^^P  '"^ 

foeds^**  by  • 

fitp  and  gpods^  had  been  reftrained  by  a  written  note  in    memoranduni 

.  •  /!•  »       .y.    .  r  *.  .^  written  ow  a 

the  margin  to  Jbip  and  outfit^  in  conlequence  of  a  mifun*    blank  fpacem 
derftanding  by  the  broker  of  the  inftruft ions  of  his  princi-    J>!5icy  /boJ^* 
pal,  in  which  ftate  it  was  Tubfcribcd  by  the  underwriters  in    T  «T '"'    . 

■  *  ncwf  It  amp :  and 

Siptemhtr  1804  \  and  that  on  a  fubfequcnt  application  to    '^  ^^vinf^been 

'^  -1  rr  ^  l^f^^  decided 

them  by  the  broker  made  long  after  the  failing  of  the  ^^^^  ^^^  want  of 

(hip,  they  had  agreed  to  alter  it,  by  the  following  me*  piamtiffcouid 

ihorandum,  lofcrtcd  in  the  body  {c)  of  the  policy,  upon  upoIiT^Uy 

a  blank  fpace  between  the  printed  parts ;  againft  which  »lU,t/decb.r. 

the  underwriters  wrote  their  initials.  •*  It  is  hereby  agreed  ^  **y  *!**  *"*• 

'     ®  morandum  j  it 

•«  that  the  intereft  in  this  policy  of  infurance  (hall  be  on    ^'**  »'®^  ^^^ 

^         '  that  he  could 

*' Jiip  and  goodly  in  A^2td  of  Jbip  and  outfit^  as  originally    not  recover  upon 

,     ^  ,  the  policy  in  its 

•«  declared.     London^  I3ih  March  1805.  on^uul  (Ute,  as 

an  infurance  on 
'*  ^ip  and  6«r. 

The  Court  were  of  opinion  in  the  former  cafe  ih^t  though    of*the^aUCT«?oii 
the  alteration  were  agreed  to  by  the  underwriters,  vet  as  it    ^PH**^"'  "P^ 

,    °  '  '  '  the  face  of  the 

inftniment  it. 
ftlr,  and  wbich 
{a)  %  Eafii  37  j.  (*)  The  beginning  of  the  former  report  inad-      wa«  made  by 

vertentJy  rtaics  ihat  ^£)ion  10  have  been  bfougia  on  a  policy  ol  infuran.e      l»^'[^**'*  "'tc- 

leiled. 
on  *•  ih»p  and  cutfiif'  inAtad  oi  "  (hip  and  g»»di  :•"  but  the  erior  is  mani- 

fed  bKiiii  frcm  the  aui-ginal  notes,  a-  d  tlic  whole  coMtext  of  the  rc» 

port, 

(r)  Upon  the  former  occafion  the  memorandum  was  faid  to  be  indorfed 

on  the  policy  j.bur  '  y  a  f ac  fimileof  the  policy  no\%   ihcwn  in  Couft  it 

ft]  pe<ued  to  h«ivc  been  uMde  in  \ht  maniiei  above  IlalcU. 

A  a  4  eflcntiully 
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X  808.        eficntially  varied  the  ri(k  infured,  it  could  noClie  made  ef* 
FrijiTk       fc£kual  without  a  new  ftamp ;  and  therefore  they  fetafide 

agnnfi  ^^  verdi£l  which  had  been  obtained  by  th<  plaintiBFupon 
proof  of  a  total  lofs.  And  now  the  aiflured  brought  a  new 
a£lion  in  his  own  name,  and  declared  as  upon  a  policy  on 
Jhip  and  outfit^  being  the  form  in  which  it  was  originally 
fubfcribed  by  the  underwriters,  and  which  remained  legible 
}n  the  fame  ftate  as  before.  But  Lord  Ellenhorwgh  C.  T* 
was  of  opinion  that  the  alteration  having  been  made  by 
one  who  had  competent  authority  to  bind  his  principal^ 
though  made  by  confent  of  the  underwriters,  avoided 
the  policy  as  it  was  before,  and  therefore  it  could  not  be 
declared  upon  in  its  original  ftate  without  a  new  ftamp. 
The  cafe  novfr  came  on  in  the  peremptory  paper  upon  a 
rule  obtained  in  a  former  term  for  fetting  af^de  the  non- 
fuit,  and  having  a  new  trial :  againft  which 

l^he  Attorney  General  and  Garrow  were  now  to  (hew 

'  caufe ;  but  they  thought  the  ground  of  the  nonfuit  fo 

clear,  as  dated  by  his  Lordfliip,  that  they  waved  adding 
any  thing  by  way  of  argument  in  fuppqrt  of  it. 

* 

Park  and  Marryat,  in  fupport  of  tlie  rule,  argued  to 
this  efFe£k  :  There  is  no  alteration  or  erazure  of  the  ori- 
^Inal  tnftrument,  which  remains,  as  it  was  at  firft  fub- 
fcribed, a  policy  of  infurance  on  <<  (hip  and  outfit  j"  and 
this  was  at  one  time  binding  on  the  parties.  But  they 
afterwards  contemplated  to  vary  the  agreement,  and  to 
make  it  a  policy  on  (hip  and  good^ ;  and  this  was  at- 
tempted te  be  done,  not  by  any  fpoliation  of  the  original 
inftrumei^t,  which  would  have  raifed  thequefiion  whether 
it  were  thereby  avoided,  though  done  without  fraud,  and 
for  a  purpofe  which  had  failed  ;  but  by  a  diftinfi  memo- 
pii^uip,  bcaf tng  a  diflFcrent  date  fronutlie  original  policy, 

4     .  M 
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and  therefore  die  fame  for  this  purpofe  as  if  made  on  a         i8o8» 

■  

different  piece  of  paper,  agreeing  that  the  policy  fliould 

(land,  as  it  originally  did,  (meaning  in  the  printed  part)         againft 

Pattow* 

on  Qiif  and  gepJs. .  Now,  either  that  memorandum  was 
or  was  not  efFedtuai  to  do  away  the  original  contra£%  be- 
tween the  parties  and  fubftitute  a  new  one.    This  Court 
in  the  former  cafe  of  Hill  v.  Potion  held  that  it  was  not  ' 
effe^lual,  and  could  not  be  received  in  evidence  without 
a  new  (lamp,  and  therefore  that  the  plaintiiT,  who  had  de- 
clared as  upon  a  policy  on  (hip  and  goods  according  to  the 
memorandum,  could  not  recover.   It  follows  then  that  the 
original  contraA,  unaflFeQed  by  any  legal  evidence  of  a  difi- 
ferent  contra£l  fubfequently  entered  into,  mull  remain 
in  force.    The  faQs  duly  (hew  that  there  was  an  ineffec-    ' 
Cual  attempt  to  alter  it.    If  the  Court  cannot  look  at  the 
memorandum  for  the  purpofe  of  fuftaining  the  original 
frame  of  the  policy  in  its  printed  form,  neither  can  they 
look  at  it  in  order  to  overturn  it  as  it  dood  when  fub* 
fcribed.     A  perfefl  contract  mud  be  fubdituted  before 
a  former  perfe£l  contrad  can  be  fuperfeded.     To  (hew 
that,  independent  of  any  objedion  arifing  on  the  damp 
laws,  an  alteration  made,  bona  (ide,  by  confent,  and  in 
order  to  correfl  a  midake,  would  not  vitiate  a  policy,  they 
cited  Bates  v.  Grubbam  {a)  as  in  point :  which  was  fup- 
ported  in  principle  by  Motteux  v.  The  London  AJfuranct 
Company  (().    So  in  7»ouch  v.  Ctaye  (r),  the  adding  by  con- 
Cent  the  name  of  a  fecond  obligor  to  a  bond  after  the 
execution  of  it  by  the  fird  obligor  was  held  not  to  avoid 
\X.    Lord  Hde  there  referred  to  a  cafe  in  Moor  (d)  aa 

confirmatory 

(^)  Sali.^  444.  [h)  I  Atk,  545;  (r)  2  Lev,  35.  and  l  Ventr,  1S5. 

(J)  in  the  report  in  Levitm  the  reference  is  to  Mtor^  pU  73S.  which  Is  n 

^fprlnt  for  pU  1730.  See  alfo  Movr  835.  pl»  1 125.  where  the  plaintidrfuc<l 
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( 
■  J-  ♦  •  . 

eonfirmatory  of  this  dofirine }  lirhich  ht  fays  had  been 
before  ajljiidgfed  to  the  contrary  in  Cra^  JS/li.  626  (n). 
The  avdidir^g  of  the  inftrumebt  #a$  part  of  the  penalty 
anneJKed  by  the  commoti  hw  fo  the  fraiiduknt  alteration 
of  ir.     Then  in    the   hte  cafe    of  Henfrtt  t.  J^rom- 


•n  fed  otogidoi,  fihicft  the  ]«rf  Ipftnd  fpeckyy  1^  Kttfc  beta  idter fined,  af« 
ur  the  execQUoa  0f  it  by  the  defeadaotf  ^ith  the  #oidt  ^inwiJ^i<tiAli#hii 
Omm^  wicheuc  the  privicy  0!  the  plaintiff  j  but  they  did  not  find  by  whom  it 
wat  done  %  and  becailfe  tfie  interlining  was  not  in  a  nutcrial  place*  nor 
With  the  privity  of  the  pUhtitf,  the  Court  gave  jddgment  for  him :  but 
they  iaid  that  if  it  had  been  In  a  material  plate,  or  whh  hit  privity,  wiir^ 
j«r  tbtagimt  rftbt  Mgvr  himfdfi  it  would  bafve  avoided  the  deed. 

(«)  Thia  rcfert  to  the  cife  ^Mmkbam  v.  Gmufi9M  In  Tr.46  Mthk,  Xar  %ti» 
It  appears  by  CfM%  Report  (Cr^.  EJm,  6t6.)  tiiat  MtrJit^m  had  brought  debt 
it  C  B,  upon  ati  obligation  againft  F^jr,  who  pleaded  the  filling  up  of  the 
blank  fpaccs  in  the  bond  aftcir  the  feeling  and  delivery^  and  therefore  that 
it  was  not  his  deed ;  which  was  held  to  be  a  good  canfe  of  avoiding  the 
bend :  wherefore  ilTiie  wat  uken  that  they  WAt  not  ftUM  o|^  sfttr  tlie 
iealfaig  end  dcKvery }  and  it  being  proved  at  Nifi  Print  that  they  Were  fo 
filled  vp,  the  pUiintiff  was  nenfuited.  The  plaintiff  then  brought  an  ac« 
tion  00  tlie  ca^,  (which  is  the  one  reported  in  Cr«L  £/.  and  ilf«cr  547.) againft 
the  defendant  GseJ^a  for  having  afterwards  fhiudulently  filied  up  ccruitt 
blanks,  ieC-  in  the  bond,  without  the  affcnt  or  notice  of  (he  plalntUI^  and 
in  order  to  avoid  the  bond :  on  which  the  plaintiff  recovered  jndgoient ; 
the  opinion  of  the  Court  as  there  Aated  being,  that  the  bond  was  avoided 
by  the  material  alterations  made  in  It,  though  for  the  benefit  of  the  obU- 
gor,  and  by  his  a0H)t.  Btet  the  report  in  Hlhtr  n<n»l,  thi\  afterwards  the^ 
plaintiff  brought  a  new  adion  upon  the  bond  a^nil  F«r>  who  pictdtd 
the  fpecial  matter,  and  concluded  that  it  wM  nol  hil  deed  i  to  which 
MsriUm  replied  that  the  blanlu  were  fiUed  up  mntb  bit  mffaa :  and  on  de- 
murrer it  was  a<Jjudged  for  the  plaintiff  in  B,  R.  And  this  explains  what 
was  ibid  by  ttmte  in  gSontb  v.  C/«yr,  ft  Lrv.  35.  Lorft  iHttbatwib  C  J., 
in  this  part  of  the  argument,  afltied  whether  theft  caTa  were  not  aU  con* 
fidertd  in  Atdfttr  v.  Miiier,  4  T<r>«i  i?^.  320. :  to  which  no  aniwer  was 
given  fn>m  the  bar  t  but  13  yim.  Abr.  tit.  Fmti,  T.  ft  U.  were  trferred  to 
as  colle£^ing  all  the  cafes.  It  appears  liowevcr  upon  reforenoe  to  that 
cafr,  that  though  many  other  authorities  were  mentioned,  thefe  were  not; 
though  much  in  aid  of  Mr.  JuAicc  Builtr*%  argument*  who  diffiered  fiooi 
tlie  reft  of  the  Court. 
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ky  {a)y  this  Court  held^  ihM  an  award»u^bich  was  altered  by        1 8of  • 
the  umpire  after  his  authority  had  expired*  though  void        ' " 

Ft  K NCB 

for  the  ihereafnl  fatn  direAed  to  be  pa'id^  waa  yet  goo^       ^^Mn$ 
Sot  the  original  funi  awardedi  which  Ifciil  continued  k« 
gillie 

Lord  ELLiMtOMOOB  C.  J.    In  that  cafe  the  a^  of 
die  umpire  in  akering  the  award,  aftci  his  authority  had 
ezpiredli  Kkraa  taken  to  be  the  fame  as  the  a&  of  a  mere 
ftraager*    But  here  the  broker  had  a  eontiauing  autho- 
rity to  binA  his  prtocipat  by  the  alteratiou*of  the  policy  ; 
and  the  alteration  was  effe^al  to  bind  all  the  parties  i£ 
a  new  ftamp  had  been  affixed  on  dif  inftrument.    The 
new  agreement  was  complete  as  far  as  the  will  of  the 
parties  could  make  it  fo ;  and  it  only  wanted  a  circum* 
ftance  which  the  law  requires  to  give  it  its  full  legal 
effed*    But  though  ineffeAual  as  an  inftrument  to  fue 
on,  it  iecaia  effe£iual  to  do  away  the  former  agreement 
which  waa  thereby  abandoned.    If  this  were  otherwife, 
would  it  not  operate  as  a  fraud  on  the  revenue.     I  am 
glad  however  that  this  ca£e  comes  before  us  on  a  nonfuit^ 
becaufe  the  plaintiflF  will  not  be  concluded  by  our  prefent 
opiaioHU     I  have  turned  the  queftion  in  my  mind  again 
and  again  with  {^cat  anxiety.    In  the  fir  ft  action  the  " 
plaintiflF  infifted  on  the  alteration  as  made  agreeably  to  the 
real  intentions  of  the  partieSi  and  that  the  policy  as  it  was 
firft  fubfcribed  was  contrary  to  the  inftru£tions  of  the 
broker  and  by  miftake.    But  now  he  defires  us  to  conGder 
that  it  was  not  altered,  becaufe  it  was  not  eflTedually  altered 
for  want  of  a  new  ftamp  to  the  memorandum.  But  is  it  not 

{a)  6  Ei^f  30)}  and  vide  Irwnt  v.  Mitm,  I  Eajlp  54.;  wliich  was  alfo  ~ 
irfcrred  to  at  confirmatory  of  the  ether  cafe* 

made 
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1 8oS.        made  a  difieitnt  policy  by  the  mcmorapdoniy  by  which  t 
'  difierent  contnid  is  fabftituted  by  the  z€t  of  the  parties  in 

^sh^        liea  of  the  fonner  one,  which  they  abandon  ?  It  it  left  ef« 
feAual  to  ihe  w  the  intention  of  the  partiet  bccanfe  it  is  a 
fraud  in  lawagainft  the  revenue*  The  plaintiff's  own  zGt  has 
made,  as  far  as  he  can  make,  the  policy  fpeak  a  difierent 
language  from  whatlie  now  bfifts  that  it  does,  and  he  matt 
take  the  confequences.    I  cannot  therefore  fay  that  the 
policy  is  not  fo  altered  as  to  have  loft  its  original  identity, 
though  the  circumftance  of  a  flamp  be  wanting  to  give 
full  tfkdt  to  the  inftrument  fo  altered :  and  I  do  not 
think  that  the  plaintiff  can  recur  to  it  again  in  its  original 
ftate.    If  however  he  (hall  be  advifed  to  queftion  our 
opinion,  I  am  glad  that  the  opportunity  will  ftill  be  open 
to  him, 

Grose  J.  This  is  an  adion  brought  upon  a  contraft 
which  was  once  perfefl,  till  it  was  fuperfeded  by  another 
contrail  which  was  alfo  perfeA,  as  far  as  the  vriU  of  the 
parties  was  declared ;  but  it  could  not  be  put  in  fuit  for 
want  of  the  ftamp  which  the  law  requires.  Still  it  ap- 
pearQ  upon  the  face  of  the  former  contrad  that  it  has 
been  altered  and  vacated,  and  this  has  been  done  hj  the 
z€t  of  the  parties  who  were  competent  to  do  fo.  What- 
ever relu£l:ancc  I  may  feel,  I  muft  deelaxe  the  law  as  it 
appeals  to  n^e. 

Lb  Blanc  J.  We  muft  give  the  rule  of  law  in  this 
cafe,  as  far  as  we  are  compelled  to  do  it,  with  reluftance, 
becaufe  it  is  againft  a  party  who  perhaps  meant  to  do  no 
wrong  at  the  time :  but  can  the  Court  enforce  an  agree- 
ypcpt  after  the  parties  themfelves  have  upon  the  very  face 

of 
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of  the  fame  inftrument  declared  that  it  is  not  their  agree- 
mentf  and  have  adually  written  another  and  a  difiercnt 
agreement  in  the  place  of  it.  And  I  cannot  fay  that  it  is 
the  fame  thing  as  if  the  memorandum  had  bedn  written 
OQ  a  different  inftrument  i  for  it  is  inferted  in  the  body 
of  the  original  agreement,  and  makes  it  fpeak  a  different 
language.  It  (hews  an  entire  alteration  in  the  minds  of 
the  contracting  parties.  Then  finding  that  the  fubfti- 
tuted  agreement  cannot  be  enforced  becaufe  of  an  objec- 

I 

tion  arifing  upon  the  ftamp  laws,  the  plaintiff  now  wiflies 
to  refort  back  to  that  which  he  has  declared  was  not  his 
agreement*  There  is  another  reafon  why  this  (hould  not 
be  permitted  to  him,  becaufe  it  is  againft  the  policy  of  the 
revenue  laws :  for  it  would  hold  out  encouragement  to 
break  thefe  laws,  and  to  try  alterations  of  this  fort,  if  after 
an  attempt  made  to  alter  a  contraft  without  a  new  ftamp, 
it  (hould  be  held  that  though  the  attempt  were  ineffec- 
tual as  to  the  new  contract  of  the  parties,  they  could 
recur  back  again  to  the  original  agreement  and  fet  that 
up  again. 

Rule  dlfcharged. 
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SMtmrdty,  The  King  agaifffi  P£A&sBt 

May  yth. 

Though  it  be  yfBSOTT  movcd  for  a  certiorari  to  bring  before  toe 

ma^riratehi  Court  a  convidion  on  the  flat.  5  Ann.  c.  14.  J^  4. 

cSI^T/«!on  on  drawn  up  accoirding  to  the  prcccdcjnt  in  Bfdm*s  JuJlUe^ 

Tit^loLl^"'  followed  in  the  cafe  of  the  King,y.  Tbompfin  (a),  though 

the  particuUr  difapprovcd  by  all  the  Court,  wherein  the  depofuion  of 

CYidence  of  the  ^^  '  ^  W  '        ' 

faa  on  which     the  witnefs  to  the  h&  was  (^ated  in  tne  words  of  the 

his  judgment  t       •  r      * 

U  founded,  and  ftatii^te  i  nan)ely»  that  the  defendant  on  the  day  and  place 

not  merely  the  .         ,    .,    ...  ,'  ,     /  ,  .  «   / 

legal  effea  of  it  mentioned  *<  did  kefp  and  ujeM  certain  engine  called  a  gun^ 

lheft\t^?e?yef  to  hill  and  dejlroy  the  game  :'*  without  fcttii^  forth  the  par- 

t^Xiur  fLm  ^^^^^^  evidence  of  the  fad.    The  fame  form  had  been 

is  valid  in  law:  adopted  before  id. Rex  y.  Hartley  (b),  and  was  afterwards 

but  the  magi.  •^  . 

Urate  fubjcds      purfued  in  Rex  ▼.  Lovet  {c) ;  but  in  the  latter  cafe  thjB 

himfclftoan        _  ,     i-r  1     r-  1  it        «■• 

information  if  Court  greatly  dilappraved  of  it ;  and  granted  a  rule  calung 

.ihcjter^himfe'if  Oil  ^^^  coxiviQing  magiftratc  to  (hew  caufe  why  a  criminal 

by  mif!ft«ing  information  (hould  not  go  againft  him  for  not  ftatihg  all 

fuch  legal  rcfuit  ||j^  evidence  given  1  and  after  hearine  the  affidavits  on  both 

when  the  evi-  P         ^  ^  ® 

dence  would       Qdes  the  rule  was  finally  difcharged  only  on  the  ground 

BQt  warrant  it.      ^  ,  .^  ,     ,  ^    ,  ,  ... 

that  the  magiitrate  had  not  acted  corruptly,  and  might 
have  been  milled  by  the  precedent  in  Rex  v.  Thompfon  s 
but  they  ezprefled  their  opinibn  in  llrong  terms,  that  it 
was  the  duty  of  magiftrates  in  all  cafes  to  ftate  the  whole 
of  the  evidence  and  not  merely  the  refult  of  it.  And  in 
the  King  V.  Clarke  {d)^  where  the  particular  evidence  of 
the  fad  of  killing  the  game  was  fet  forth,  the  Court 
^xprefled  their  approbation  of  it  \  and  recommended  it 
as  a  precedent  to  be  followed  in  future ;  and  exprcfied 

(a)  %  Term  Rep,  l?.  (h)  CalJ,  27 ;• 

{c)  7  Term  1^.1 51*  (J)  8  TtrmRep*  ISO. 

12  them- 
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tbemfclvcs  much  diflatUficd  with  the  geocral  mode  of 
ftadng  the  efideoce,  in  the  terms  of  the  zGt  of  parlia* 
menu  which  had  been  pra£lifed  in  thefe  cafes.  He 
ctmRJoff  mpYf 4  f^  the  certiorari  in: thift  c^fe^.  with^a 
view  to  fettle  the  queftion  in  future.    But  by 

IfOrd  EttHKfK)BopGH  C.  J.  all  the  arguments  agtinft 
thi%.{prm  of  conyi^lioo  were  difcuin^d  w^  coaGdercd  iq 
i^^ufg  Tf  Thni^ni  »n4  though  the  ^wxt  difapprove^ 
of  it|  dill  they  held  th^mfe^vei  bound  b;  forfner  precedeotf 
to  fupport  if«  The  point  therefore  having  be^n  dCiQMc4 
s^gaia  ^nd  again^  ^e  cannot  have  it  difcufled  any 
ifiore* 


3S» 


iSo?* 

The  KiN« 
agoing 


Lb  Bunc  J.  If  a  m^giilrate  endeavour  to  (helter 
himfelf  from  det<£lion  by  merely  dating  the  fad  of  the 
o^encc  in  the  terms  of  the  zSt  of  parliamenti  as  if  it  were 
the  legal  effcft  of  the  evidence*  when  the  evidence  itfdf 
would  not  warrant  the  concluIioB*  he  fubjeds  himfelf 
to  a  criminal  inCormatiQUi  upon  a  proper  cafe  laid  before 
the  Court. 

Ppr  Curiam^  The  wilt  dentcit 
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DsRBY  Canal  Compsmy  i^ain^  Wilhot^  Battt 


Though  tlie  af- 
fixing 0/ the 
common  fcil  to 
the  deed  of 
conveyance  of 
a  corporation 
be  fufficient  to 
pafs  tlie  eftate^ 
without  a 
formal  delivery, 
if  done  with 
that  latent i  yet 
ithas  nofueh 
effeaifthe 
order  for  afiix- 
ing  the  feal  be 
accompanied 
with  a  dired^ion 
to  their  clerk 
to  retain  the 
conveyance  in 
his  hands  till 
accounts  were 
adjufted  with 
ibe  purchafcr. 


TN  eje£lment  for  lands  in  the  €ount]f  of  Derij  Sit 
Rchert  Wilmot^  the  defendant,  claimed  by  convey* 
ance  from  the  company,  which  is  incorporated  by  a£l  of 
parliament,  under  their  feal.  It  appeared  at  the  trial  at 
Derby,  that  the  defendant  had  purchafed  the  land  in 
queftion  from  the  company,  to  whom  he  had  fold  o^er 
land,  and  there  were  accounts  fubfifting  between  them 
which  were  not  fettled*  That  upon  the  occaGon  when 
the  company's  feal  was  affixed  to  the  conveyance  in  quet 
tion,  their  managing  committee  (which  had  authority  for 
this  purpofe)  was  fitting  at  an  inti  in  the  town,  and  the 
conveyance  having  been  brought  to  them,  they  diredled 
their  clerk  to  affix  the  feal  to  it,  but  not  to  part  with  it 
till  the  accounts  were  adjufted :  the  company's  clerk  ac« 
cordingly  Tent  his  clerk  with  the  conveyance  to  the  houfe 
where  the  feal  was  ufually  kept  in  the  town,  in  order  to  affix 
the  feal  to  the  inftrument,  but  with  a  dirediion  not  to  part 
with  it, but  bring  it  back  to  him;  which  was  done  accord- 
ingly. Woodf  B.  thought  that  the  conveyance  under  thefe 
circumftances  was  not  complete  to  pafs  the  legal  eftate, 
and  therefore  the  plaintiffs  recovered  a  verdidl  i  which 


yaughafty  Serjeant  now  moved  to  fet  afide,  upon  the 
authority  of  2  Rol,  Abr.  23.  /.  50.,  which  cites  the  cafe 
of  the  Dean  and  Chapter  of  Femes,  Dav.  Rep.  44*  h 
that  the  deed  of  a  corporation  needs  no  delivery,  but  the 
affixing  of  the  common  feal  gives  it  perfe£iion  without 
delivery.    But 

I«ord 
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Lord  Ellenborough  C«  J.  anfwrcred,  and  the  reft  of        i8o8* 
the  Court  agreed,  that  in  order  to  give  it  cSc&,  the  affix-  - 

ing  of  the  feal  muft  be  done  with  intent  to  pafs  the  eftate  $  Company 
otherwife  it  operates  no  more  than  a  f€;oflFinent  would  do  WiImot.. 
without  livery  of  feiCn:  whereas  here,  though  the  feal  was 
dire&ed  to  be  and  was  affixed  to  the  inftrument  for  form» 
yet  it  was  with  a  refervation  of  any  prefent  effe£l  to  paft 
the  title  out  of  the  company,  as  they  did  not  chufe  to  de- 
liver over  the  pofleffion  of  the  conveyance  till  the  ac- 
counts were  fettled  between  them  and  the  purchafer. 

Rule  refufed* 


PuRCELL  a^ain/i  Macnamara.  &/«r^; 


tfie 
in  an 


A  T  the  fecond  (fl)  trial   of  this  caufe,  which  was  aki   It  lies  on 

adion  for  a  malicious  profecution  againft  the  de-  adion  for  a' 
fendant  for  having  indidled  the  plain  tiff  of    perjury;  fecuttoouf^ 
affigning    the  perjury  on    an    affidavit   made    by   the  miilci^fn**^,, 
plain tiflF fwearine  to  words  uttered  by  the  defendant;  the  <*ff5ndant, 

^  °  '     ^  ^  •  cither  exprefg^ 

proof  on  the  part  of  the  plaintiff  in  addition  to  the  formal  or  to  be  coUe£U 

.        ed  from  circum* 

proof  of  the  record  of  acquictal  was,  that  after  the  m-  ilancei  (hewing 
didment  found  was  ready  for  trial,   the  profecutor  (the  of piDbable^*" 
prefent  defendant)  wis  called  and  did  not  appear;  on  ^[^ij^^^ 
which  the  vcrdifk  of  acquittal  paffed :  without  proceeding  ^»«pK«*  from 
to  eivc  anv  further  evidence  of  malice  than  what,  it  was  of  **«  piaiotUTs 

®  '  Acquittal  for 

contended,  arofe  from  the  abfence  of  any  proof  of  pro-  want  of  the 

profi?ctitor*t 

bable  caufe.    But  Lord  EUenborcugb^  C.  J.  who  tried  the  appearing  wiioi 
caufci  thought  that  this  was  not  fuffictent  to  fupport 

(tf )  See  the  Report,  ante  157,  on  the  fird  trIaL 
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1 8*0^.        the  a£lion^  without  evidence  of  exprefs  maUce,  or  at 


P{j 


rcclil; 


leail   of  circumilances  evincing    fuch  entire    want    of 
a^ainfi         probable  caufe  from  whence  malice  was  to  be  prefumed : 
.   '  and  therefore  he  nonfulted  the  plaintiflF* 

Gurney  now  moved  to  fet  afide  the  nonfuit ;  and  ad^ 

• 

muted  that  the  do£lrine  laid  down  by  his  LordQiip  was 
fupported  by  the  authority  of  Savll  v\  Roberts  {a) :  but 
this,  he  fdid,  had  been  overruled  In  the  -Cafe  Parrot  v» 
Ftfiwick  (i)|  London  (ittings  after  Trinity  Term  l^^2% 
mentioned  in  BuU*  N.  P,  14,  in  which  it  is  ftated  to 
have  been  ruled,  ,that  ^*  where  the  fa£ls  lie  in  the 
^  knowledge  of  the  defendant  himfelf,  he  mud  (hew  a 
<<  probable  caufe,  though  the  indidment  be  found  by 
*^  the  Grand  Jury ;  or  the  plaintiff  (hall  recover  without 
<f  proving  exprefs  malice/'     And  here  be  contended, 

(«)  Sati,  13.  X  Lord  ^iy,  374.     5  Mtd.  4x0.     1%  Mod,  21s. 

{h)  The  generality  of  die  pofition  Uid  down  in  the  printed  note  of  the 
cafe  is  fcarcely  warranted  by  the  MS.  note  of  the  caff  >  from  whence  it 
was  probably  taken }  which  was  tliis.  Fsrrett  v.  Fijbwiei,  Zmdm  fittings 
after  Trim.  ljja.  <'  In  an  aAion  for  a  malicious  profceution  in  preferring 
and  profecuting  an  indidmcnt  fbr  perjury,  where  the  bill  of  indictment 
was  found,  and  the  plaintiff  acquitted  by  verdict  j  I«ord  Muinfitld^  Infum- 
ming  op4  fiudy  it  was  not  necetfary  to  prove  txprtft  malice }  ioxifitfp^ 
feared  that  there  was  no  frehaile  ttufg,  that  was  fufficient  to  prove  an 
hifliidmMiicef  v^ith  wwi  sli  that  tvag  nece£ary  t9  htfrovtd  tojupfwt  ikii 
oBim*  For  in  this  cafe  all  the  laAs  lay  In  the  defendant's  own  know- 
ledge} and  if  thsre  were  the  leaft  foundation  foi'theprof«cution»Jt 
was  in  lus  power  and  incumbent  on  him  to  prove  it.  VerdiA  for  the 
plaintiff  50I.**  A  marginal  note  aAlSj  that  <*  the  indiQment  wis  ibr  per«. 
jury  committed  on  the  trial  of  an  a^ion  fisr  ufe  and  occupation  hrtnght 
by  the  defendant  againft  the  plaintiff^s  mafttr.** 

It  it  quite  confident  with  this  funimlng  up«  that  the  plaintiff  OlouId 
have  given  primi  facie  evidenct  at  lead  of  the  want  of  ^lolNible  cipifrf 
fom  wbcBcei  if  uncxpUinedj  malice  might  be  ccUtdcd^ 


Mavmauajla. 
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that  the  fa^  on  which  the  perjury  was  afljgned,  namely,  i8o8« 
the  words  fworn  to  Have  been  uttered  by  the  defendant.  — — 
being  neceiTarily  a  h£t  within  his  own  knowledge,  might,  aimmft 
If  not  true,  have  been  difproved  by  him  on  the  pro- 
fecution  of  the  indiftment.  [^ord  Elienborough^  C.  J. 
the  rule  by  which  I  was  governed  does  not  ftand  upon 
the  authority  of-.  Savil  v.  Roberts  alone:  the  fame 
point  was  ruled  by  Lord  Kenyan^  in  Syhes  v.  Dunbar  (a), 
that  it  was  not  fufficient  for  the  plaintiff  to  fhew  his  ac- 
quittal in  order  to  fuftain  the  ad^ion,  without  going 
further  and  giving  evidence  of  malice  in  the  defendant.] 
In  that  cafe,  Dunbar  was  the  only  witnefs  Mpon  the  in« 
dlAment ;  but  here  there  were  other  witneffes  befides 
the  profecutor  on  the  indidiment. 

■ 

Lord  Ellenborough,  C.  J.  The  queftion  comes  in 
fa£l  to  this,  whether  proving  an  acquittal  for  want  of  pro- 
fecution  be  primi  facie  evidehce  of  malice  to  fupport  an 
aftion  for  a  malicious  profecution  :  the  contrary  of 
which  h:is  been  always  held.  The  want  of  probable 
caufe  may  indeed  be  fo  ftrong  and  plain  as  to  amount 
to  evidence  of  malice  ;  but  that  muit  be  (hewn  by  tlie 
plaintiff. 

Grose  J.  It  is  neceffary  for  the  plaintiff  to  give  evi- 
dence of  malice  in  the  defendant,  in  order  to  fupport 
the  aAion. 

Lb  BlakcJ.  An  adion  for  a  malicious  profe^-^ 
cution  caf?not  from  the  very  nature  of  it  be  maintained 
without  proof  of  malice^    either  exprefs  or  implied » 

{a)  Sitting!  after  JIdlcbaelmss  Terniy  40  Geo,  3* 
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and  m&liee  may  be  implied  from  the  want  of  probable 
caufe  i  but  that  muft  be  (hewn  hj  the  plaintiff. 

Rvle  refufed.  {a) 

(4)  VldeTiih/rMw  v.&//Mi^Uicffor»  i7crpjt^.545> 


Weller  againft  Toke. 

'T^HE  defendant,  a  juftice  of  peace  for  the  county 
of  Kent,  being  fued  in  an  aAion  of  trefpafs  and 
falfe  imprifonmenty  for  baring,  without  the  concurrenoe  of 
any  other  magiftrate,  committed  the  plaintiff  to  cuftody  for 
not  filiating  her  baftard  child,  upon  a  fummons  to  appear 
before  himfelf ;  from  which  imprifonment  (he  was  after* 
it%^G.  A.  €^44.  wards  difcharged  by  his  order ;  it  was  dbjeAed  at  the  trial 
iUt"! t  ^e^c.  ^  MmJfiofie,  before  the  Chief  Baron,  that  the  tranlkaioA 
Siai^'i^r^tiw  ^^  ^^°  P^^  twelve  months  before  the  a^ion  brought, 
fakjeQ  matter     gmd  that  no  prcTiotts  ooticc  of  the  adion  had  been  giTem 

It  commiUcd  to  "^  • 

new  masUiracei.  as  required  by  the  ftat.  24  Geo.  2.  c»  44*;  on  which  the 

plaintiff  was  nonfuited. 


SdturJUyf 
Mtypbm 

Om  magiftrite 
committing  thi 
mother  of  a 
baiUrd  to  cuf- 
tody for  not 
filiating  the. 
chikS  is  yet 
entitled  to  the 
previonsnotiee 
of  aftlon  re- 


parrov  now  moTcd  to  fet  afide  the  nonfuit,  on  the 
ground  that  the  defendant,  haying  a£led  wholly  widiout 
jurifdidion  in  affuming  to  himfelf  authority  to  commit 
the  mother  for  not  filiating  a  baftard  child,  when  the 
ftatttte  i^MSz.  c.  3.  $.  a.  only  gives  jurifdifUon  in  fuch 
matters  to  two  juftices  of  peace,  which  muft  be  ^xoc^fed 
by  them  together  [a)f  was  not  entitled  to  the'notice  le- 
quired  by  the  ftatute ;  inafmuch  as  the  a£l  could  not  be 


W 


f  V.  Fntm  and  another,  t  Bhe,  Re^.  1017* 
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faid  to  have  beea  done  in  the  execution  of  bis  office ;  and        1 8o8. 
the  ftatttte  only  intended  to  proteft  magiftrates  a&ing  irre-  ' 

gularly  or  erroneouflj  in  cafes  where  they  had  jurifdiAioa  ^gsui^ 
in  themfelyes  of  the  fabje£t  matter.  And  he  cited  Alccct 
T*  Andrews  (a),  where  Lord  Kenym  is  faid  to  have  taken 
the  diftinAion  between  a  conftable  a£itng  €9kre  ^cti^  and 
virtute  vgim :  that  he  was  not  proteded  by  the  ftatute  in 
aftidg  tolore  affieii^  where  his  office  gave  him  no  authority 
t0  do  the  a£l ;  but  only  when  aAing  within  the  limits 
of  his  official  authority^  he  exercifed  that  authority  im- 
properly^  or  abufed  the  difcretion  placed  in  him. 

Lord  Ellenborottgh  C.  J.  It  is  not  denied  that  the  de« 
fendant  had  authority  to  a£l  as  a  magiftrate  upon  the  fob- 
}c€t  matter  of  the  complaint  brought  before  him^  though  he 
could  not  z6t  alone.  Though  the  aA  of  commitment, 
dierefbre,  cannot  be  faid  to  have  been  done  by  virtue  of  his 
office,  yet  the  fubjeA  matter  was  within  his  jurif- 
didion,  and  he  intended  to  aft  as  a  magiftrate  at  the  time, 
however  miftakenly.  The  very  objeft.of  the  legiflature 
ill  requiring  the  notice  to  be  given  was  to  enable  the 
magiftrate  to  tender  amends  as  for  the  wrong  done,  con- 
templating him  as  a  wrong<>doer.  If  this  had  been  ^n 
a£k  wholly  aliene  to  his  jurifdiftton,  I  fliould  have  faid 
diat  he  afted  without  the  proteftion  of  the  law.         ^ 

Pir  Curiam^  Rule  rcfufed  (4) 

{a)  Sittings  after  Miebaeimas  Term,  17SS.    2  F/>.  A*!.  Trl  CaJ.  54^. 
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M^?cth.        Dekk,  on  the  Demifc  of  James  Wilkins,  againA 

Kemeys  and  Another, 

Under  a  devife      A  T  the  trial  of  this  ejcjiment  for  a  mefiua£e»  ftable^ 

to  ^.  for  life,        r\  ..^  .'  .  ^., 

remainder  to  B.  coach-houfey  garden^  orchard)  and  two  acres  of  land 

but  if  B.  die  b^-  io  TidJeniamf  in  the  coanty  of  Gtoucefter,  a  verdift  was 

ihe  die  without  taken  for  the  plaintiflF,  fnbjeA   to  the  opinion  of  this 

S.^^ilr^to  Court  on  the  foUowing  cafe. 

*/•"  held*  thl?'       William  Philpt  being  fcifed  in  fee  of  the  premifcs  in 

the  dcMife  over  quellion  by  indenture  of  feoffment  of  2gth  April  16411 

to  C.  after  5.        ^  '  :r  ^  -r  » 

could  only  take  convcycd  the  fame  to  William  Jwits  in  fee*     William 

before  !^  mnd  Jones^  by  indenture  of  the  25 tb  September  1678,  between 

for  that  unicfs  him  and  4nn  his  wife,  of  the  one  part,  and  William  WiU 

r«X  the  de^ife'e  *»«^  (^e  grcat  grandfather  of.  the  leffor  of  the  plaintiff) 

over  would  take  £  ^j^    ^jj^^y  ^^^  j„  confidcration  of  16/.  demifcd  the  pi^ 

if  B.  died  before  "^       '  '^ 

-*#.,  although  B.   mifcs  lo  W.  WHltM  his  executors,  &c.  for  000 years ;  and 

left  iflue ;  which  ^^^  ' 

would  clearly  by  indenture  of  releafe  of  the  26th  September  1678,  gave) 

apparent  intent  granted,  rcmifcd,  and  relcafed,  and  for  ever  quitted  claina 

which  ^^  to'  to  W*  Wilkins f  in  his  poffcflion  being,  and  to  his  heirs 

?f'i!no  c.'^"'  and  affigns  for  ever,  "  all  the  eftatc,  right,  title,  intereft. 

It  fcems  that  „  claim,   and  demand   whatfoever   which  he  the   faid 

jnebold  may  ' 

pafs  by  a  will      <(  jfr^uiam  Jones  then  had,   or  ever  had,  or  which  his 

giving  the  eftate  "^ 

a  local  defcrip.    ti  hcirs,  exccutors,  adminiftrator^  or  affigns,  at  any  time 

tion  and  name,  .  ,  r         «       i  t  •   t  t  t  i 

thoi.ghitbe  ''  or  tjmcs  hereafter  mould  or  might  or  could  have  or 

called  l^fih^idi  '^  claim  of  in  or  to  the  faid  premifes ;  to  bold  unto  the 

noTthtJ'p^  '  "  ftid  W.  Wilkins  his  heirs  and  affigns,  to  the  only  pro- 

per:y  answering  »c  per  ufe  and  bchoof  of  him  the  faid  W.  Wilkins  his 

to  the  nimt  and  ■ 

dcfcription.        (i  \^^\x%  and  affigns  for  ever,*'  with  general  releafes,  and 

warranty.  The  lad  deed  was  duly  executed  and  attefted 
by  the  fame  fubfcribing  witneffes  a§  attefted  the  exe« 
Ctttion  of  the  ncxtpreccding  deedt    IT*  WiUins  occupied 
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the  premircs,  and  died  pofTcfTttd  thereof  in  I736>  leaving        i8o8» 
his  widow  Catherine  in  pofleflionj  and  leaving  a  fon  Jo^  • 

/(ifp,  and  three  daughters,  Ann^  Sarah,  and  Eleanor.  By  Wilkn^ 
indenture  of  March  i^th,  1728,  between  W.  Wilkins  and  ^uil\u 
Catherine  his  wife,  of  the  firft  part,  and  ^/i/i  Anderfon  q£ 
the  fecond  part;  reciting  the  deed  of  the  2 ^th o( Septem* 
ier  1678  ;  /^r  WHkin^  and  Catherine  his  wife  did  ^r^w/^ 
bargaist,  fell^  ^^^>  tf«^  7^/  w^r,  the  premifea  to  Ann 
4nderfon  for  the  refidue  of  the  term  of  999  years  created 
by  the  deed  of  the  25th  of  September  1678,  as  a  fecurity 
for  the  repayment  of  25/.  and  intereft :  with  a  provifo 
•that  if  Wilkins  and  his  wife,  or  their  qt  either  of  theiip 
heirs^  executors,  &c*  (hould  pay  to  Anderfon^  her  executors, 
^c.  the  priqcipal  and  interell  on  the  17th  of  September 
tlien  i\ext,  the  indenture  ihould  be  void*  By  indenture 
pf  the  19th  of  September  I ^j ^2  between  the  fame  partijrs, 
the  premifcs  were  further  conveyed  to  Anderfon  for  fc» 
fruring  a  further  fum  of  5/.,  with  a  like  provifo  on  pay- 
ment of  30/.  on  the  18th  of  March  then  next.  I}y 
indenture  of  the  30th  of  September  1736,  between  Cathe^ 
rine  JVilkins  of  the  one  part,  and  the  faid  Jofeph  Wilkins 
of  the  other  part,  Catherine^  in  conGderation  of  5/.  bar* 
gained  and  fold  the  mefluages  with  one  piece  of  ground^ 
then  in  her  pofTeOion,  containing  by  eftimation  about  one 
acre,  in  Teddenham,  &c.  to  Jofeph  JVillins.  in  fee  {a),  Ca^ 
iherine  di^d  in  1740  in  pofielfion  of  the  premifj^s,,  leaving 
Jofeph  Wilkins^  the  eldcft  fon  and  heir  at  law  of  the,  fai4 
fFiiliam  and  Catherine,  and  theit  three  daughters,  Ann^ 
S/trahf  and  Eleanor,  her  furviving.     Jofeph  Wilkins  aftcr^ 

{a)  It  1V2S  idmi;.ted  that  this  deed  of  the  3Cth  oiSeptmber  1736  ope* 
rated  nothing  in  refpe^  of  the  cafe  in  jadgment ;  Jojef'b  fy)lkirit  having 
bad  the  fee  by  defccflt  before,  fubjbft  only  Co  the  dower  o(  Caih^fiim 
bis  mother. 
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i8o8.  wards  diedi  leaving  one  only  foD>  Jobfif  mentioned  in  the 
"  will  of  Ann  fones  hereafter  dated  ;  which  John  died  in 
WiLKiKi  1 7881  leaving  the*lefibr  of  the  pbintiff  his  only  fon.  On 
Kuityy.  the  death  of  Catherine  ff^iiUns  in  1 740  her  daughter,  jtmt^ 
entered  upon  the  premifes  and  kept  poffef&pn  adverfely 
againft  her  brother  J^i  until  her  death,  without  ifluej 
in  1779*  '^nn  married  Race  Jones^  who  by  his  will, 
dated  zzth  January  17631  bequeathed  to  hit  faid  wife 
jlnn^  whom  he  appointed  executrix,  all  his  real  and 
perfonal  eftate ;  and  foon  afterwards  died  ;  and  on  i6ch 
June  1768  (he  proved  his  will  at  Gloucefter.  By  inden« 
ture  of  the  28th  of  Ftb.  1770,  between  Selwyn  James^  folA* 
executor  of  the  faid  Ann  Anderfin^  widow,  of  the  one  part» 
*and  the  faid  Ann  J^nes^  widow,  devifee  and  fole  executrix 
of  Reece  Joms  of  the  other  part ;  recitbg  the  abftra^^ed  ia« 
dentures  of  mortgage  or  affignment  of  the  i8thof  ilftfr^i^ 
1728,  and  xpth  of  SipUmbtr  1732,  and  that  defiinlt  was 
.  made  inpayment  of  the  principal  fum  of  30/.  and  xnteveft 
there  mentioned,  and  that  there  was  due  to  Ann  Anieffom 
50/.  for  principal  and  intereft^  which  Retce  yon^t  in  his 
life  time  had  paid  to  her ;  but  that  no  aiSgoment  was 
ever  made  by  her  of  her  eftate  and  intereft  in  the  premifes 
by  virtue  of  thofe  indentures  to  Ruce  J^us  %  and  that 
Ann  Jones,  being  entitled  under  his  faid  will  to  take  an 
aflignment  thereof,  had  requeued  James,  in  whom  fnch 
term  eftate  and  intereft  was  then  veftcd,  as  executor  of 
Ann  Anderfon,  to  aOign  the  fame  to  her,  Ann  Joms, 
which  he  had  confcnted  to  do  i  James  therefore  affigned 
the  premifes  to  Ann  Jones  her  executorsj  &c.  for  the  icw 
fidue  of  the  faid  term  of  999  years.  Ann  Jones  by  her  will 
of  the  I  ith  of  September  1 771,  duly  executed  and  attefted 
to  pafs  real  eftate,  devifed  as  follows  ;  **  I  give  and  be* 
queath  unto  Thomas  Cgcfer  for  lifci  all  mj  feafebolf  cftaie 

Ctiiatfd 
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fitoated  on  Tutjbitt^  oommonly  called  die  Star^  conCfting 
of  one  dwelling  houfe  and  ftabki  one  piece  of  meadowi 
orchard,  and  garden.     1  alfo  give  unto  the  faid  T.  Cctjper 
all  my  houfehold  goode,  beds,  &c.  and  all  utenfils  of 
brewing!  and  other  my  goods  and  cbatu/s,  moveable  and 
vnmove'ible,  together  with  all  fuch  fums  of  money  as  may 
be  due  to  me  at  Ihe  time  of  my  deoeafe.     And  after  his 
deceafe  I  give  and  bequeath  unto  Jane  Prickitt  all  ths 
above  Uafebold  eftate,  with  all  fuch  furnitttte  as  fliall  re* 
main  after  T.  Coopir^9  deceafe,  to  her  and  to  her  ^Mr/ and 
alfigns  for  even     But  if  Jane  Prichett  die  before  T.  Cooper^ 
IT  if  (he  die  without  heirs  from  her  body  lawfully  begotten^ 
then  I  will  my  leafebold  eftate  only  unto  John  Wilksfts^ 
bm  of  Jofepb  Wilkint^  to  him  his  heirs  and  afligns  for 
ever.     But  if  yohn  WiUuns  die  before  he  comes  to  lawful 
pofleffion  of  it,  or  die  without  ifliie  of  his  body  lawfully 
begotten,  I  will  it  deCcend  unto  S.  Tmry,  his  heirs  and 
afligns  for  ever.     And  after  the  deceafe  of  Tho.  Cooper 
and  Jane  Prkhett^  and  on  the  acceflion  of  John  Wiikins 
to  my  leafehold  eftate,  that  my  houfehold  goods  (hall  be 
equally  divided  between  Catherine  and  Martha  ToveyJ* 
And  (he  appointed  Tho*  Cooper  her  executor ;  who  after 
her  death  duly  proved  the  will,  and  look  pofieffion  of  the 
premifes  in  queftion,   The  premifes  defcribed  in  the  faid 
will  as  /oafehoid  are  thofe  now  in  queftion.    Jane  Prickett 
married  James  Williams  \  and  by  indenture  dated  20th 
of  Auguff  1788  Cooper  demifed  the  premifes  to  JfUBams 
and  his  wife  for  21  years,  if  he.  Cooper,  (hoold  (b  long 
live,  at  the  yearly  rent  of  eleven  ^ninefls-     By  indenture 
tripartite  of  the  loth  of  March  1789,  between  Thomas 
Cooper,  adminiftrator  with  the  will  annexed  of  ^/iiy  Jones, 
of  the  firft  part,  James  Williams  and  Jane  his  wife,  for- 
fK^^Y  Jw  Pritkett  of  the  fccond  part^  and  J.  Sejs  of  the 

.      thira 
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l8o8«       thirJ  part ;  reciting  the  indenture  of  the  28th  oiFehtuar^ 
'  ^n^i  therein  taking  notice  of  the  indenture  of  mortgage 

WxLxiNt      of  the  1 8th  of  March  1728,  in  which  are  rtcited  the  in* 
Kt MS vf.       dentures  of  the  25th  of  Sepiemhtr  17J68  and  19th  of  Sep* 
temhiT  J732»  and  the  other  matters  tHerein  recited  \  and 
reciting  the  death  of  Ann  J^msy  and  her  faid  will,  and 
the  faid  Indenture  of  leafe  dated  the  20th  of  Augvfi  then 
laft  pad  \  and  that  James  JVtUiams  and  Jane  his  wife 
having  occafion  to  borrow  40/.  John  Seys  had  agreed  to 
lend  the  fame^  with  the  approbation  of  T,  Cooper^  upon 
mortgage  of  the  faid  ab(lra£led  premifes ;  Cooper,  JViiiiams 
and  wife,  did  thereby  grants  bargain,  felli  and  afiign  to 
Seys  all  the  faid  premifes,  and  all  the  eftate,  &c.  to  bold 
to  Seys  his  executors,  &c.  for  the  refidue  of  the  faid  term 
ef  999  years,  fubje£^  to  a  provifo  that  on  repayment  of  the 
40/.  with  intereft  on  the  loth  of  Septemher  then  next,  J^ 
Seys  his  executors,  &c.   would   furrender  or  afiign  fo 
much  of  the  faid  term  as  (hould  be  unexpired  to  Williamt 
and  wife,  their  executors,  &c.  The  40/.  mortgage  money 
not  being  paid,  Wiltiams  afld  wife  by  indenture  of  the 
20th  q{  February  1790,  reciting  the  lad  abltra£ted  deed| 
in  confideration  thereof,  and  of  a  further  fum  then  paid 
to  them,  making  in  the  whole   too/.,  afligned   the  faid 
premifes  to  Seys  for  the  reGdue  of  the  term  abfolutely^ 
and  without  any  provifo  for  redemption, 'fubje£l  to  the 
payment  of  the  rent  of  eleven  guineas  a  year  to  Coopet 
referved  in  the  leafe  of  the  2oih  of  Auguft  1788.    J. 
Seys  took  pofleflion  of  the  premifes,  and  con Cder ably  imi 
proved  them;  and  from  him  the  term  was  regularly,  by 
indenture  of  the  25th  of  March  1795   (reciting  the  in* 
denture  of  the  25th  oi  September  1675,  and  the  other  mat(- 
ters  before  mentioned,)  afligned  to  £•  Stephens^  who  on  th( 
^d  of  July  1797  made  the  defendants  his  ei^ecutorsi  and 

diedj 
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dief),  and  they  are  now  in  poflfeffion.   Tio.  Cooper  died  in        1808/ 

1791 ;  and  JanePrichett  dUd,w]thout  iffuc,  in  1 70  :•  fames  - 

Wilkins  the  lefibr  of  the  plaintiff  is  the  eldeft  fon  and       Wilxims 

keir  of  John  Wilkins^  the  devifee  named  in  the  wiil  of      Kkmati* 

Ann  Jones^  and  is  alfo  the  heir  at  law  of  William  Wil^ 

iins  the  grantee  in  the  indentures  of  the  25th  and  26th 

of  Septtmber  1678,  and  of  Ann  Jones  the  teftaUix.    The 

releafe  of  the  26th  of  September  1678^  and  the  deed  of  the 

30th  of  September  1 736  were  produced  by  the  lefibr  of  the 

plaintiff.     The  oth^r  conveyances  ftaied  were  in  the  pof^ 

fisflion  of  and  produced  by  the  defendants.     If  the  Court 

W«re  of  opinion  that  the  leffor  of  the  plaintiff  was  entitled 

to  recover  the  prennifes  in  queftion  the  verdi^  was  to* 

ftand :  oth^rwife  a  nonfuit  was  to  be  enteredt 

This  cafe  firft  came  on  to  be  argued  in  the  lad  term, 
when  it  was  ordered  to  be  amended  ;  and  afterwards  in 
the  fame  term  it  was  argued  by  Wigley  for  the  plaintiff^ 
and  Gafeke  for  the  defendant,  when  feveral  points  were 
made ; 

I  ft.  Whether  the  mortgage  term  of  999  years  created  by 
the  indenture  of  leafe  of  the  25  th  of  September  1678  were 
merged  in  the  fee  granted  to  W.  Wilkins  by  the  indenture 
of  Tpleafe  of  the  a6th  of  S^tember:  againft  which  Shep^ 
Touch.  324.  was  cited.  2dlyy  If  merged,  whether  the  old 
term  were  not  revived  and  affigned  by  the  d«ed  of  the  i8th 
of  March  1 728,  noticing  it  as  an  exifting  term,  and  convey- 
ing  it  as  fuch  from  W.  Wilkins  zndCatherine  his  wife  to  Ann 
Anderfon^  as  a  mortgage  fecurity :  or  whether  the  wordtf 
^*  grants  bargain^  fell^afftgn,  andfet  over^'*  though  pur- 
porting  to  be  an  aflignment  of  the  old  term,  would  not^ 
if  that  were  merged,  operate  as  a  new  grantor  re-creation 
9f  the  termi  by  reference  to  tt^e  former^  for  the  rcfidue 

of 
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ttoS.  of  the  yetfs  to  come :  and  thb  feemed  to  be  conceded. 

"  Tdijf  Whether  upon  the  death  of  Caiierme  the  formor 

WiijetMt  *  6{  W.  WiMns  in  1 740,  and  the  rightful  fee  having  at  all 


KiMBTs.      eyentt  defcended  to  ^ofiph  the  eldeft  fon  and  heir  at  law 
of  CaAerine  WUhins  \  his  fifter  Atin^  who  then  entered 
and  kept  pofleffion  adTcrfelj  againft  her  brother  until  her 
death  without  ifliie  in  1 779,  did  not  therebf  acquire  a 
tortious  fee  by  difletfio,  (as  in  jLaT./  41 1«)  notwithftand- 
Ing  the  eziRence  of  the  outftanding  mortgage  term  to 
Ann  Aniitfon^  to  whom  Ann  Wiliins  continued  to  pay 
the  idtereft  on  the  mortgage,  and  therefore,  it  was  faid, 
muft  be  taken  to  hare  continued  in  pofleiEon  with  the 
aflent  of  the  mortgagee,  and  daring  which  term  the  bro- 
ther could  not  have  recovered  in  ejedment.   4thly,  Whe- 
ther, if  Ihe  did  acquire  fuch  tortious  fee  by  dafleifin  in 
I740>  the  affignmeot  of  the  outftanding  mortgage  term 
to  her  (then  called  Ann  Joms)  in  1770  by  Selwyn  Janus^ 
the  executor  of  Ann  Anierfin  the  mortgagee,  did  not 
merge  the  term  in  the  fee  \  as  the  term  and  the  fee 
could  not,  it  was  argued,  exift  together  in  the  fame  perfon 
in  their  own  right.    And  in  C9«  Liu  33S«f«  it  is  faid 
.  that  a  man  cannot  have  a  term  for  years  in  his  own  right, 
and  a  freehold  in  auter  droit,  to  confift  together ;  but  he 
may  have  a  freehold  in  his  own  right  and  a  term  in  auter 
droit.  Or,  sthly,  whether  a  rightful  term  could  merge  in  a 
wrongful  fee.  Or,  6thly,  whether  Ann  Jones  having  a  right- 
ful and  a  wrongful  dtle  to  the  poiTcffion,  (he  might  not  have 
cleAed  to  hoM,  and  may  therefore  now  be  prefumed  to 
have  held,  by  her  rightful  title ;  morcefpecially  as  by  her 
will  (he  defcribes  the  premifes  as  leafehold,  which  wai 
uccording  to  her  right  in  them. 

But  ultimately  it  became  unneceflfary  to  decide  theft 
pointy ;  for  the  ofe  wai  refQlved  ioto  this  s  cither  the 
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<Aate  in  Ann  J$nes  at  the  time  of  her  death  was  leafe-        '*Q** 

hold  or  freehold.    If  leafehold»  it  was  agreed  that  the     dimn  denv' 

de£endants  were  eotitledi  claiming  ander  tbofe  who  were        ^g^^ 

competeot  to  conTejr  it  as  foch.  If  freeholdi  the  qaeftion 

turned  on  the  devife  over  in  the  will  of  Ann  Jonet  to 

John  WiUsins  (the  father  of  the  leflbr  of  the  plaintiff)  if 

Jane  Prickett  JUid  hefwrt  Thomas  Cooper  (the  firft  taker 

for  life  under  Ann  Jtmtf  will),  9r  if  (he  died  nmth^ut  hnrs 

rfhr  hadj*  And  Jam  Prickett  having  died  without  iflue 

in  17939  but  having  furvived  Thomas  Cooper,  who  died 

in  179I1  the  principal  queftion  was  whether  that  devife 

orer  took  €tk€ti  and  which  depended  upon  another 

queftion,  whether  the  word  or  were  to  be  read  and :  in 
other  words,  whether  both  the  events,  of  Jane  Prickett 
dying  before  Tt$.  Cooper,  and  of  her  dying  without  ifluep 
nuft  happen  before  the  remainder  over  to  Join  Wilkins^ 
could  veft  ?  In  refpeft  to  which  Lawrence  J.  in  the  laft 
term  referred  to  Fairfield  v.  Morgan  {a)  in  the  Houfe  of 
Lords,  where,  in  a  devife  nearly  fimilar,  or  was  read  and^ 
and  where  all  the  cafes  on  the  fubje£l  are  collefted. 

^  Wigtej  let  the  kfibr  of  the  plaintiff,  (affumiog  for  the 
purpofe  of  the  argument,  that  the  old  mortgage  term  for 
999  years,  created  by  the  deed  of  demife  of  the  2$ih  of 
Septemher  1678,  was  merged  in  the  fee  releafed  to  fFm^ 
J^UUnj  by  the  indenture  of  the  a6th  of  Septemher :  or  if 
it  were  revived,  or  a  new  mortgage  term  created  by  tho 
deed  of  the  i8th  of  March  1728  for  the  benefit  of  Ann 
Amderjm  the  mortgagee,  that  upon  the  aflignment  of  it 
by  her  perfonal  reprefentative  in  1770  to  Ann  Jones,  who 
llad  then  acquired  a  tortious  fee  by  diffeifin  of  her  brother . 

30  years 
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'     1 8o8«        30  jrean  beforCj  that  term  was  again  raerged^nd  there* 
""""^        fore  that  at  the  time  of  jlnn  Jones  making  her  will  flie 

DiNN  dan. 

WiLKiNs  was  feifed  in  fee  of  the  premifes  unincombered  by  any 
K?METt.  outftanding  term  \)  contended,  i(l,  that  though  the  pre- 
mifes were  defcribed  in  the  will  as  leafebold^  yet  the  de?ifor 
haying  nothing  but  this  freehold  eilate  which  is  locally 
defcribedj  they  would  pafs  under  this  miftaken  defcription; 
reje£ling  the  word  leafeboli  asTurplufage ;  according  to 
the  rule  in  Kmtfford  r.  Gardiner  {a),  idlyi  That  the 
word  Wf  in  the  devife  oTcr  to  John  Wilklns,  was  to  be 
read  in  its  proper  disjundlive  fignification  j  and  that  one 
of  the  events  having  happened,  name][j,  the  dying  of 
Jane  Prictett  mtbaut  ijfue^  the  devife  over  took  efieft. 
The  cafe  ef  Fairfield  t.  Morgan  was  a  devife  to  the 
teftator^s  brother  of  all  his  real  and  freehold  eftates :  but 
in  cafe  his  brother  *<  fiiould  die  before  he  attained  the  age 
of  a  I  yearsi  or  without  iflue  living  at  his  death/'  then 
to  his  mother  in  fee.  And  he  endeavoured  to  diftinguilh 
the  prefent  from  that  cafe  by  faying^  that  here  there  was 
an  apparent  intent  that  neither  of  the  devifees»  Jane 
Prickett^  or  John  Wtlkini^  (hould  take  any  fee  abfolutcly 
in  the  premifes  until  they  refpedively  came  into  pof- 
feflion*  The  only  reafon  againft  fuch  a  conftrii^on  is 
founded  upon  the  fuppofition  j>f  an  abfurdity  in  fuppofing 
that  the  teftatrix  could  intend  that  if  Jane  Prictett  died 
before  Cooper^  leaving  iflue j  fuch  iflue  (hould  not  take^  but 
the  eftate  go  over  to  John  Wilkins  on  Cooper*B  death : 
but  there  is  nothing  fo  abfurd  in  fuch  an  intention  as  te 
-  render  ic  impoflible  to  fuppofe  that  it  could  exift,  though 
the  natural  fenfe  of  the  words  ufed  belt  convey  fbch  a 
meaning.    A  devifor  may  well  intend  to  give  aa  eftate 
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in  remainder  to  ont  relation,  and  if  (he  lifed  to  come  into         i8o8. 

poflcflion  of  it,  then  that  her  Tamily,  if  (he  had  any, 

(hould  alfo  have  the  benefit  of  it ;  but  that  if  (he  never      Wii.iciii» 

agatnjt 

Came  into  the  poITcfliod  at  all,  that  it  (hould  go  over  aU  Ksmkys. 
together  to  another  relation  who  was  the  next  more 
immediate  obje£l  of  perfonal  regard.  But  admitting 
fome  inconvenience  in  this  conftru£lioni  the  reading  and 
for  or  ^\\\  not  get  rid  of  every  inconvenience ;  for  then 
if  Jane  Prkkett  furvivcd  Cooper^  but  without  having  ifTuC, 
(for  in  cafe  of  iflue,  it  might  be  a  queftion  whether  (he 
would  take  more  than  an  eftate  tail),  (he  might  have,  fold  the 
eftate,  and  deprived  thedevifees  over  of  their  fuccedions 
which  was  clearly  agaihft  the  intention  of  the  teftatrix. 

The  Court  now  thought  it  unBece(rary  to  hear  Gajtke 
cdntraj  on  this  part  of  the  cafe. 

9 

Lord  Ellemborough  C.  J.   This  cafe  is  governed  by 
that  of  Fairfield  v.  Morgan^  and  the  word  or  muft  be 
retd  Gopulativelyi  as  and;  the  apparent  intention  of  the 
teftatrix  being,  that  both  the  events,  of  Jane  Priciett^s 
dying  before  ^Tfomai  Cooper^  and  of  her  dying  widiout 
iflue,  (hould  concur,  before  the  devife  over  took  tffcGt : 
and  both  did  not  concur  ;  for  (he  furvived  Cooper.    Tak- 
ing this  therefore  either  as  freehold  or  leafehold  property 
in  the  teftatrix,  the  plaintiff  Is  not  entitled  to  recover.  As 
leafehoM,  there  was  a  refufcitation  of  a  term,  by  the  words 
gratify  bargain  znd  fell^  as  well  as  ajfigny  in  the  mortgage 
deed  of  March  1728,  to  jfnn  ^nin^,  which  term  after- 
wards came  by  adignment  to  Ann  Jones^  through  whom 
a  regular  title  is  traced  to  the  defendants.    As  freehold, 
conGdering  Ann  Jones  to  have  acquired  a  tortious  fee  by 
an  adYcrfe  poffcfiioa  (ince  1740,  the  title  is  out  of  the 

Icffor 
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18081;        MBofi  of  the  plaintiff;  and  the  dertfe  orcr  to  his  fa*' 
^""^        ther  in  the  wili  ofjtmt  ^anei  never  took  efiedl. 

WiLKiirt  < 

%S!mt9.  CaotB  J«  concnned  in  both  news  of  the  eafe;  md 

added,  that  it  was  neceflarj  to  read  and  for  ar^  in  order  to 
give  effed  to  the  intention  of  the  teftatrix ;  for  otherwife 
if  Jane  Prickett  had  died  before  Cc$per^  leaving  iffne,  the 
eftate  would  have  gone  over  agatnft  the  manifeft  intent 

of  the  teftatrix. 

• 

Ix,  Blanc  J.  The  property  to  be  recovered  in  thii 
ojeAment  ia  either  freehold  or  leafehoid :  if  leafebold,  it 
is  admitted  that  the  ledbr  of  the  plaintiff  cannot  take  it* 
If  freehold,  then  he  claims  it  as  heir  at  law  to  Jabn  WiU 
iinSf  the  devilee  over  in  the  will  of  Jnn  Jcnei.    Taking 
it  then  to  be  freehold,  though  called  leafehoid  in  the 
will,  and  that  as  freehold  it  would  ftill  pafs,  being  de- 
firribed  bjr  its  local  name  and  parts;  the  teftatrix  firft  gives 
it  to  nomas  Cotfer  tor  life;  and  after  his  deceafe  to 
^a»^  PrMilf  and  her  heirs  andaffigns;  but  if  (he  die 
befiwe  CoefiT^  dr  if  flie  die  wUhont  heirs  of  her  bodf^ 
then  to  Wt&int  and  his  heirs.    If  this  devife  over  has 
Sfldcenelle^  in  the  event  which  has  happened,  then  the 
leffor  is  entitled  to  recover.    That  depends  on  the  coo- 
ftniftion  of  the  word  or  in  that  claiife ;  whether  it  is  to 
be  read  diqunAivdf  ,  or  conjonfiivel^,  as  if  die  word  and 
had  been  diese  written ;  becaofe  as  JantPrieiitiiixnmA 
Cooper^  and  died  wiliiout  ifliie,  if  the  eftate  were  intended 
to  go  over  on  the  happening . of  dtfaer  altemafave,  it  would 
fttU  go  over  to  WiUmt.    But  there  has  been  a  long  train 
of  decifions,  ending  with  the  late  cafe  ^PiuiJUliv.Mtr- 
ffn^  and  particnktlf  ^modl  v.  Gaifnai  {Mmr  ^xi.)  which 
iiveiy  Uhe  the  prefenty  ^bere  die  Const  haoe  oooAmcd 
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^as  art  J I  beca^^c^otherwife,  If  the  prior  devifee  had  iitae,        i8o8. 
and  died  s  as  in  Sowell  v.  Garret^  before  2i ;  or.  as  in  thw      _       " 
cafci  before  7.  Cooper\  the  iflae^  which  was  the  objedl  of      Wxlkxns 
the  devifor's  bounty  before  the  devifee  over,  ^^ould  not      Xsm^tj* 
take  at  all :  and  therefore  to  prevent  fo  monftrous  an  abfur- 
dity,  as  that,  \ijane  Prickett  died  the  day  before  ST.  Cooper^ 
the  intention  of  the  devifof  in  favour  of  her  childrea    - 
would  be  defeated,  the  word  w  mud  be  read  and* 

f 

Batlet  J.  agreed  that  the  word  9r  muft  be  read  and^ 
in  order  to  effe£luate  the  manifeft  intention  of  the  devifor. 
The  firft  obje£l  of  her  bounty,  after  7*.  Cooper  to  when 
(he  only  gave  an  eftate  for  life,  was  Jane  Prickett.  If 
(he  furvived  Cooper^  fo  as  to  live  to  occupy  the  property 
herfelf,  the  teftatrix  meant  (he  (hould  have  the  fee :  but 
if  (he  died  in  Cooper'^  life  time,  in  which  cafe  (he  could 
not  occupy  herfelf,  but  left  children ,  the  teftatrix  meant 
(he  (hould  have  the  means  of  providing  for  thofe  children^ 
and  therefore  that  in  that  event  alfo  (he  (hould  have  a  fee. 
The  devife  over  therefore  was  not  to  take  eflPed  in 
either  event,  if  (he  lived  to  enjoy  it  herfelf,  or  if  (he 
left  children  to  be  provided  for  :  whereas  according  to 
the  plaintiff's  conftru£tion,  had  (be  died  before  T.  Cooper^ 
leaving  iflue,  the  eftate  would  have  gone  over  to  the  re« 
mainder*man,  without  leaving  her  the  means  of  providing 
for  her  children  out  of  it  \  which  was  clearly  contrary  t« 
what  the  teftatrix  intended. 


Vol.  IX.  C  c 


37* 


CASES  IK  EASTER  TERM 


i8o9. 


Muf  loch. 

^herc  money 
in  Jitiguion 
between  two 
piirties  hat  by 
muiDal  conicnt 
beeu  paid  ever 
to  a  truf^ee, 
in  XTUt\  for  the 
party  enthledf 
It  can  ow>y  be 
fUtd  for  and 
recovered  from 
th:  iUkeholder 
by  the  perty 
•ntillcd  10  ity 
and  not  from 
tha  original 
party  vwho  WM 
mdcb(e<(  } 
ChoQsh  ha 
agreed  to- 
v^ave  aHob* 
jnedioot  A 
iorni* 


Bjsr  cgain/i  Osborne. 

A  SSUMPSIT  for   money  had  and  received,  and  oil 
^the  other  common  money  accounts,  and  alfo  on  a 
fpecial  count,  which  dated  that  the  plaintiff  infured  the 
defendant's  freight  of  the  fliip  George  on  a  voyage  from 
Riga  to  London^  &c.  for  150/. :  that  the  (hip  being  de- 
tained at  iSfgj,  under  the  RuJJian  embargo,  the  defendant 
gave  notice  of   abaiidonment    to    the  infurcrs  on  the 
freight,  and  claimed  a    total  lofst  whereupon,  in  con- 
fideration  that  the  plaintiff  accepted  the  abandonment  and 
agreed  to  pay  a  total  lofs  upon  receiving  an  affignment  of 
the  freight,  the  defendant  promifed  to  alEgn  the  freight 
for  the  benefit  of  the  infurcrs  thereof.    It  then  dated 
that  the  plaintiff  paid  a  total  lofs  to  the  defendant  >  that 
the  embargo  was  afterwards  withdrawn,  the  cargo  re« 
loaded^  the  voyage  performed,  and  the  freight  paid  by 
the  confignees  :  and  then  afiigned  as  a  breach,  that  the 
defendant  before  he  abandoned  the  freight  to  the  plaintiff, 
had  abandoned  the  (hip  to  other  underwriters  on  Ihip, 
and  afterwards  affigned  the  (hip  to  trudees  as  to  y-tthi 
in  trud  for  the  underwriters  on  (hip,  and  as  to  the  other 
8th  in  trud  for  himfelf  %  wheieby  the  trudees  became 
entitled  to  the  freight,  and  the  defendant,  though  de- 
manded, refufed  to  afiign,  and  became  incapable  of  making 
any  effe£iaal  affignment  of  it  to  the  plaintiff.    In  another 
fpecial  count  the  breach  was  laid  to  be,  that  the  defeo* 
dant  caufed  the  freight  to  be  payable  and  paid  to  other 
perfons,  and  not  to  the  underwriters  on  freight;  and  re* 
fttfed  to  aiEgn  ati4  wai  incapable  of  cft^tually  aSgning 

the 
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the  Tame  to  them.    On  the  trial  of  the  caufe  at  the         1808. 
fittings  in  London^  a  vcrdift  was  taken  for  the  plaintiff  for  ^^ 

ico/.  fabicdl  to  the  opinion  of  the  Court  on  a  cafe,  the         againfi 
fubftance  of  which,  fo  far  as  refpe£ts  the  onlf  point  on 
which  any  opinion  was  given,  is  as  follows : 

The  defendant,  owner  of  the  (hip  George^  on  the  28th 
of  June  1 800  chartered  the  (hip  by  writing  (not  under 
lea!)  to  Roberts  and  Co»  of  London ^  on  a  voyage  to  Riga^ 
and  back  again,  at  a  certain  rate  of  freight  per  lading* 
On  the  8th  of  July  the  defendant  infured  the  fiip  on  the 
▼oyage  out  and  home  for  6000L  \  and  on  the  16th  of 
Jufyy  he  infured  the  freight  on  the  fame  voyage  for 
2500/.,  of  which  150/.  was  underwritten  by  the  plain* 
tiff*.  The  (hip  failed  on  the  voyage  and  arrived  at  Riga^ 
and  was  there  detained  under,  an  embargo,  after  the 
greater  part  of  her  cargo  was  on  board,  which  was  after- 
wards ttn(hipped«  On  the  2J^th  of  February  180X  the 
defendant  gave  written  notice  of  abandonment  of  the 
fhip  to  the  underwriters  on  (hip,  and  demanded  a  total 
lofsi  and  they  accepted  the  abandonment,  and  by  a  me- 
morandum on  the  policy,  dated  the  27th  of  February^ 
agreed  to  pay  a  total  lofs,  *<  on  receiving  from  the  owner 
**  an  affignment  of  7-8ths  of  the  fliip,*^  &c.  which  was 
equivalent  to  7000/*  the  fum  infured  on  her,  to  be  paid  on 
the  firft  of  u#/>n7,  by  a  bill  at  two  months.  On 
the  25th  of  February  the  defendant  gave  written  notice  of 
abandonment  of  the  freight  to  the  underwriters  on 
freight,  and  demanded  a  total  lofs ;  which  they  agreed  to 
pay  in  like  manner,  by  a  memorandum  on  the  freight  po- 
licy dated  the  27th  of  February^  <'  upon  receiving  from 
««  the  owners  an  affignment  of  the  fafd  freight."  The 
{plaintiff  accordingly  paid  the  amount  of  his  fubfcriptioo 

Cc  a  to 


380  CASES  IN  EASTER  TERM 

i8ot.        to  the  defendant.      On  the  2  eft  of  Marcb  1801   the 
-    ,  defendant  executed  an  affignment)  by  which  he  confeyed 

0Z^np  t>     to  BroadUy  and  Moxon  all  bis  property,  intereft,  and 
claims  in  and  td  the  fliip,  in  truft,  as  to  7-8ths  for  the 
underwriters  on  (hip»  at  their  requeft»  and  as  to  the  other 
8th  for  himfelf.     And  on  the  fame  day  he  executed  to 
the  fame  truftees  an  aflignment  of  all  his  right,  title,  ia- 
tereft,  and  claims,  legal  and  equitable,  in  and  to  the 
freight  from  Riga^  &c.  in  truft  for  the  underwriters  on 
freight,  with  their  privity  and  oonfent.     But  it  did  not 
appear  which  of  thefe  aiBgnments  was  firft  executed. 
The  underwriters  on  fiiip  alfo  paid  the  defendant  as  for  a 
fttotallofs.    In  JIftfjr  x8oi  the  (hip  was  liberated,  the 
cargo  reloaded  and  completed,  and  (he  returned  home 
with  and  delivered  the  soods  to  the  feveral  con(ignees» 
who  afterwards  paid  their  full  freight  to  Moxon,  one  of 
the  truftees  of  the  (hip  and  freight^  who  Rill  retains  the 
fame  }  which  payment  was  made  to  Moxon  with  the  concur^ 
rence  rfeachfet  of  underwriters.    The  plaintiff,  at  the  time 
when  he  paid  his  fubfcription  to  the  defendant,  knew 
that  the  defendant  had  abandoned  the  (hip  to  the  under^^ 
writers  on  (hip,  and  that  he  had  afligned  the   (hip  to 
Broadley  and  Moxen^  in  truft  as  beforementioned ;  but  it 
^^8  not  proved  that  he  knew  thefe  facls  at  the  time  when 
he  accepted  the  abandonment  of  the  freight,  and  when  the 
memorandum  before-mentioned  was  made  on  the  policy 
on  freight.    The  parties  agreed  to  take  no  advantage  of 
^    form  on  either  fide,  but  to  reft  on  the  merits  of  their  cafes. 
The  queftion  was,  whether  the  plaintUF  were  entitled 
to  recover  ? 

Ricbardfon  for  the  plaintiff,  having  ftated  the  £aAs  of 
the  cafe,  was  a(ked  by  Lord  BUenborwgb^  howj  after  the 

two 
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two  parties  had  agreed  that  the  money  in  difpiite  (bould  1 808. 
be  paid  over  to  third  perfons,  ftakcholders^  the  plaintiff  '  ■■  ' 
could  fua  for  and  recover  it  againft  the  defendant  ^who  ^z^umi 
had  fo  paid  it  over  with  hii  confent.  This^  his  liordfliip 
fatd>  was  a  preliminary  objeAion  which  appeared  to  be 
fatal  to  the  a£tion  ^  and  which  precluded  any  difcuffioa 
upon  the  merits  of  the  cafe :  and  that  the  agreement  of 

the  parties  to  reft  on  the  merits,  and  take  no  advantage 
ofform,  could  not  alter  the  cafe  or  bind  the  Court  to 
give  judgment  on  the  merits,  when  there  appeared  to  be 
a  clear  objedlion  to  the  adiion  itfelf.  To  this  Richardfm 
fubmitted  that  though  this  was  a  decifive  objedion  to 
the  count  for  money  had  and  received,  yet  it  was 
none  to  the  fpecial  count,  which  went  upon  a  breach  of 
contra£t,  in  not  paying  the  freigfit  «ver  to  the  under- 
writers. 

Lb  Blamc  J.  The  fpecial  count  is  alfo  againft  you  \ 
for  the  refufal  to  aflign  the  freight,  as  there  alleged,  is  aa- 
fwered  by  the  fa£l  of  its  being  afligned  and  afterwards 
paid  to  another  with  the  plaintiff's  confent* 

Lord  Ellbnborough  C.  J.  The  queftion  of  right  to 
the  freight,  upon  the  abandonment,  between  the  under* 
writers  on  (hip,  and  thofe  on  freight,  cannot  be  decided 
in  this  aflioD.  It  is  a  queftion  of  great  importance  and 
very  proper  for  difcuflion  when  it  comes  before  us  un- 
fettered by  any  preliminary  objedion.  Perhaps  it  may 
be  contended  in  the  prefent  inftance  that  the  aflured  is 
liable  upon  his  engagement  to  both  fets  of  underwriters. 
But  the  fubjeA  of  this  fuit  has  by  agreement  of  all  par- 
ties been  taken  from  the  defendant  and  depoCted  in  other 
hands:  in  thofe  hands  therefore  it  muft  be  litigated. 

C  c  3  The 
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The  breach  of  the  contrail  complained  of  by  the  plafntiff 
is  the  non^aflignment  or  non-payment  to  him  of  the 
freight }  but  if  he  agreed  that  it  (hoold  be  afligned  or 
paid  over  to  another,  how  can  he  complain  of  the  breach 
of  that  contraA.  He  muft  proceed  again  ft  the  ftake* 
holder. 

BATtET,  J.  The  money  was  paid  over  by  confent  of 
all  partiesy^and  with  knowledge  of  all  the  fa  As.  No  new 
hCt  is  ftatedy  which  was  kept  back  at  the  time  from  the 
knowledge  of  the  underwriters.  How  then  can  the 
plaintiflF  now  objcfi  to  the  payment  over  ? 

Per  Curiam f  Poftca  to  the  defendant. 

Holrojd  was  to  have  argued  /or  the  defendant. 


M^j  lolh. 


Under  a  drnfe 
of  land  to  the 
teflator*8  Ton 
J^ftfb  hit  bdrt 
and  ajpgntff 
evtr^  hut  in 
c^.fe  hit  Ton 
fiiould  di€  witb^ 

to  go  to  the 
child  of  which 
his  fecond  wife 
wa.scnrienc;held 
that  jfoltpb  took 
an  ep^i  tail» 


Doe   on  the  Dcmife    of   Christiana'  Ei^lis 

againfl  Ellis. 

7.N  ejcamcnt  for  a  mcffuage  in  Leeis^  a  verdift  was 
taken,  at  the  trial  at  Tork^  for  the  plaintiff,  fabjca  to 
the  following  cafe.  Jacob  Ellis ^  being  fcifed  in  fee  (inter 
alia)  of  the  premifes  in  queftion,  by  his  will  duly  exe- 
cuted, dated  the  26th  of  March  1804,  devifed  thus; 
"  I  give  and  dcvife  unto  my  fon  Jefeph  his  heirs  and 
««  affigns  for  ever  all  that  mcffuage  or  tenement  in  Lads 
<*  in  his  own  occupation :  but  in  cafe  my  faid  fon  Jefept 
«  (hall  die  without  iffue,  then  I  give  and  devife  the  fame 
«•  roeffuage  unto  the  child  or  children  with  which  my 
««  wife  is  now  enfient,  his  or  her  heirs  and  affigns  for 
««  ever.**  A  copy  of  the  will  was  annexed  to  the  cafe  $ 
but  no  other  part  of  it  was  confidered  to  be  material  to 
the  queftion. 
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The  teftator  had  two  wives  ;   by  hit  firft  he  had  his         l8o3. 
fon  Jafepb  \  by  his  fecond  he  had  Chrjftiana  the  Icffor  of      poT^rv. 
the  plaintiff,  with  whom  his  fecond  wife  was  enGept  at         ^^'-  i* 
the  time  of  making  his  will.     Jofepb  jhc  (on  furvived        £*.i»ii» 
the   te(l:itoT  and  entered  into'  the  premifes,  and  died; 
leaving  Jdcoh  his  fon  and  heir  him  furviving ;  who  entered 
and  died  without  iffue  ;  leaving  Jofaph  Ellis,  his  paternal 
great  uncle,  his  heir  at  law  }  who  claims  the  premifes^ 
and  defends  the  e jediment,  in  the  name  of  Mary  Ellis 
the  tenant.     Chrifiiana^   the  daughter  of  the  teftator  by 
his  fecond  v/ife,  claims  the  premifes  under  the  above 
devife.    The  queftion  was  whether  (he  were  entitled  to 
recover?  if  (he  were,  the  verdi£l  was  to  ftandj  ifnot^ 
a  verdifi  was  to  be  entered  for  the  defendant* 

LittUdaU  for  the  plaintiiF  contended  that  Joffph  the 
fon,  to  whom  and  his  heirs  and  afligns  the  eftatc  was  given, 
only  took  an  eftate  tail  by  force  of  the  fubfcquent  words 
in  the  limitation  over,  *'  in  cafe  my  faid  ioxKjofepk  (ball  die 
^  wUbout  iffue ^  which  retrained  the  word,  "  heiri^  to  heirs 
««  of  the  bodj.**  Therefore,  on  the  death  of  Jofepb'^  fon, 
Jafobf  without  iffue,  (he  limitation  over  to  the  Icflbr  of  the' 
plaintiff,  Jo/eph*%  fifler  of  the  half  blood,  took  effed» 
And  he  referredfo  Parker  v.  Tbacker{a),  Webb  v.  Herr"^ 
i^g  (*)•  Nottittgbatn  v,  Jennings  {c\  TjU  v,  Willis  (^, 
(in  addition  to  which  Lord  Ellenborougb  mentioned  Bri^g 
Y^  Smithy  as  reported^  Willes  i)  and  particularly  to 
Roe  d«  Scott  v»  Smart  (<),  as  being  direQJy  in  point,  to  the 

{#)  3  Lrv.  70»        (i)  Cr§.  J-  415.        (0  I  Pr.  Wks,%y 
(J)  Of.  Temp.  Talh,  1  aful  vi.  Lnoij  v.  H^ster*^    6  Esfij  3)6. 
(f )  C.  B.  Bsfier  17  C  3.  reported  in  the  lait  edition  of  Ftarn^t  Exiu 
Z^rv.  AOjy  edilcd  bjr  Mr.  Fw^tuB* 

C  c  4  pre* 
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i8o8.       i^efent  cafe.    The  teftator  there  devifed  difiisrent  lands  to 

U^,  jg^      each  of  his  fonS|  James^  yohn^  and  Tb^mas^  to  hold  to  each^ 

^^^f»        his  «<  heirs  and  affigns  for  ever  i"  and  if  either  of  his 

£LUf.         three  fons  (hould   die   wiibout   tffue  of  bis  or  ibeir  boiUt^ 

.    then  the  eftate  or  eftates  of  fuch  fons  to  go  to  the  funri- 

vors  or  furvivor ;  and  if  all  his  fons  fliould  die  without 

ifluei  then  to  his  four  daughters  and    their  heirs  and 

afligns  for  ever.     The  three  fons  furvived  the  teftator 

^    and  entered,  and  John  died  afterwards  unmarried :  and 

held  that  Thomas  took  an  eftate  tail,  which  defcended  to 

his  daughter ;  and  on  her  death,  without  iffue,  the  eftate 

went  over  to  James^  and  not  to  the  heirs  of  the  daughter 

to  whom  James  was  only  related  of  the  half-blood. 

HoIroydyConuii,  contended  that  the  limitation  to  J^epi 
and  his  heirs,  and  in  cafe  he  die  without  ifTue  then  over, 
gave  Jo/eph  a  fee  determinable  on  a  particular  event  j  not 
on  an  unlimited  failure  of  ifltie,  but  on  his  dying  without 
iflue  at  the  time  of  his  death }  which  event  did  not  hap- 
pen, and  therefore,  the  devife  over  never  took  efled. 
This  cafe  is  diftioguiftiable  from  all  the  others  but  the 
laft.  In  general  the  cafes  have  been  where  after  a  devife 
to  one  and  his  heirs,  the  limitation  over  has  been,  in  cafe 
he  died  without  i&aVj,  to  one  who  might  be  his  heir  i 
where  it  was  manifeft  that  by  thd.word  heirs  was  meant 
heirs  of  the  body  :  but  ihis  does  not  apply  where  the  limita^ 
tion  over  is  to  one  of  the  half-blood,  who  could  not  be  heir 
to  the  firft  taker.  Without  entering  into  the  diftindion  be* 
tween  real  and  pcrfonal  property,  in  conftruing  the  words 
Jying  without  ijffue\  whether  to  be  taken  as  a  general  failure 
of  iiTuf  9  or  to  be  confined  to  the  time  of  the  death  ; 
%vhich  d;(lin£lion  is  commented   upon  by  Lord  C.  J. 

.  Wilmot 
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Wllmat  in  Keiley  v.  FowUr  (a),  and  by  Lord  Ken^n  in        1868* 
Porter  v.  Bradley  {b)\  it  is  now  fettled,  that  even  in  the  cafe  T 

of  real  projperty  any  flight  circumftance  which  (hews  an  .  £i>&ist 
intent  in  the  teftator  not  to  ufe  the  words  die  nvitmut  £lli«. 
ffite  in  their  ftriA  legal  fenfci  as  importing  a  general 
failure  of  iflue  at  any  future  time,  will  reftore  them  to 
their  natural  fenfe,  as  purporting  a  dying  without  ifiue, 
ai  the  time  of  the  death  of  the  firft  taker.  This  alfo  ap- 
pears from  Wilkinfon  v.  South  (r),  and  Hockley  v.  Matvbey 
\d).  Now  here  the  intention  of  the  teftator  clearly  was, 
that  Jofeph  (hould  take  a  fee  if  he  had  ifiue ;  for  he  ufes  the 
word  thefty  which  mud  refer  to  the  time  of  the  death. 
Again,  the  devife  is  not  merely  to  him  and  ^<  his  heirs  *^  but 
to  him  andhisheirs  and aJftgnsloxtytx\*  giving  him,  there- 
fore, an  afftgnablet^^ic.  Now  an  edate  tail  is  not  ^nafftgn-- 
able  eftate  ;  for  it  only  endures  while  there  are  heirs  of  the 
body  t)f  the  firft  taker.  He  was  to  take  a  fee  in  all  events, 
except  that  on  which  the  eftate  was  given  over,  namely, 
if  he  had  no  iflue  living  at  the  time  of  his  death.  The 
only  diredt  authority  againft  this  is  Roe  d.  Scott  v.  Smarts 
of  which  there  does  not  appear  to  be  any  profeflTed  note 
of  what  paflTed  in  Court ;  but  the  account  of  the  cafe  is 
coUeded  from  Mr.  Fearne^s  papers  and  opinions^  It, 
appears  however,  that  the  teftator  was  there  parcelling 
out  his  eftate  amongft  his  fons,  and  regulating  the  fuc-  * 

ceflion  from  one  to  another,  fo  as  to  preferve  the  whole 
in  the  family  :  and  therefore  could  not  intend  that  they 
fliould  take  the  fee.  * 


(a)  WllmoVi  Ref,  198. 

(h)  3  Term  R^p*  146.  and  vi.  Rat  v,  Jefftrj,  7  Term  Re/>.  5*9. 

(()  7  Term  Re^.  555.       '  {J)  3  Brt,  Cb.  Caf.  %u 

L3rd 
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l8o8.  Lord  Ellenborovgh,  C.  J.  The  general  role  it  clear^ 

__       .  that  the  words  «*  in  cafe  my  faid  fon  'frfeph  (hall  die  with- 

Dot)  deiB,  "^ 

iLtis,       <*  out  iflue»''  muft  be  conttrued  to  mean  a  general  failnre 
£i.i.?t!        of  ifltie.     And  according  to  the  opinion  of  Lord  ^hurhm 
io  Bigge  T.  Benjltj  (tf}^  <<  the  general  words  are  to  be  varied 
''  only  by  circamftances  arifing  on  fair  demonftration/' 
Lord  Hiurlwo  faid  that  (here  were   not  lefs  than  57 
cafes  upon  this  pointy  and.  that  to  call  ^  dving  witboat 
^'kavtng  iffuc'^the  natural  fenfe  of  <' dying  un/i&ov/ifliie,'* 
is  againft  all  the  cafes.     And  he  referred   to  Dormer  r. 
Btauclerk  {b)  as  deciding  that  the  word  tbtn^  which  was 
merely  a  word  of  relation,  and  not  an  adverb  of  time, 
made  no  diflference.    That  is  extremely  decifive  againd 
the  only  word  upon  which  originally  any  argument  could 
have  been  built.    For  as  to  the  word  afftgns-  which 
follows  heirs^  we  cannot  collect  any  different  intention 
from  the  addition  of  it,  than  if  the  word  leirs  alone  had 
been  ufed.    Whether  an  eftate  be  given  to  a  man  and 
his  heirs,  or  to  him  and  his  heirs  and  affigns,  muft  be 
the  fame  thing  in  legal  conftroOion.    The  eftate  then 
being  at  firft  given  to  J^fipb^  bis  heirs  and  affigns  for 
ever,  would |iave  given  him  the  fee;  but  the  premifca 
however  large  may  be  reftraioed  by  the  context  i  as  pre* 
'mifes,  however  narrow,  may  be  enlarged  by  it.  Here  then 
die  teftator  goes  on  to  fay  that  *<  in  cafe  Jofgpb  (hall  die 
mnihmi  ijue^  then,''  he  gives  it  over  to  the  child  which 
his  (the  teftator's)  wife  is  enfeint  with ;  which  clear! j 
gives  ^•ftph  only  an  eftate  tail  \  according  io  SrUe  r.SmiiJ^ 
where  all  the  cafes  are  colleAed ;  among  others,  Alihmm*% 
cafe  (Ot  in  which  the  fame  rule  is  applied  to  deeds  \  at 
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<^  if  a  mail  ^ive   land  to   one  and  his  heirs,  habendum         l8o8« 

'«  to  him  and  tlic  heirs  of  his  body,  he  (hall  hnvc  but  an 

««  eftife  in  tail,  and  nofeeexpe£lant;  for  the  habendum         ^'^"» 

*•  qiui'lrif-s  the  general  words  precedent."     And  fo  it        ^Ix^it. 

was  laid  by  Lord  Keeper  tVrfght  in  Batnfietd  v.  Pefbam{a)^ 

««  that  wner^  in  the  premifrg  an  eftatc  is  given  by  deed 

«'  tc  ontE  Aud  hi?  hfin^  and  if  he  die  without ijfue^  Sf  c.  j** 

iheftf  words  are  fufficient  tq  rcdrain  the  former  wordss 

aud  turn  the  fee  into  an  entail.     If  fuch  would  be  the 

cfFcc^  of  ih*^  1  itter  words  to  redrain  the  former  in  a  deed, 

I  fet-  no  rciifon  why  they  fliould  not  have  the  fame  ^StGt 

in  a  di'vife:  and  then  according  to  all   the  cafes,  Joffph 

the  r>n  took  only  an  eftate  tail ;  which  being  now  fpent^ 

the  leflbr  of  the  plaintiff  is  entitled  to  recover. 

CxRoSE,  J.  It  is  iqipoQible  to  read  the  will  without  fee* 
ingj  that  the  teft^tor  intended  that  if  Jofeph  had  iQue, 
that  ifluc  Ibould  take;  and  that  if  he  died  without 
ifftie,  the  ilfue  of  which  the  fecond  wife  was  ^nf(eint 
Ihould  take  the  eftate :  and  this  intention  can  only  be 
effc£luated  by  giving  Jofepb  ati  cQate  tail. 

Le  Blanc  and  Baylet,  Juftices,  concurred  In  opi- 
nion that  neither  the  word  then^  nor  the  word  **  t^fgnt^ 
were  fufficient  to  (hew  an  intention  in  the  teftator  to  ufe  the 
words,  <^  in  cafe  my  faid  ionjofeph  (hall  du  wUhout  iJJTue,*^ 
in  any  other  than  their  acknowledged  general  legal 
fenfe ;  or  to  except  this  out  of  the  general  current  pf 
authorities. 

Ppftea  to  the  plaiatiff, 

{a)  I  fr,  Wm$*  57.  ner|t. 
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i8o8. 


SirfTtk         The  BaNo  againji  The  Inhabitants  of  Tibben< 

HAM. 


MUj  i4tb. 


A  married  wo.  T  JPON  complaint  of  the  parifti  officers  of  Dtfs  in  JNir- 
iSdieabfeiice of  folk  •*  that  Rebecca  Knowles.  nmfo  of  John  Knovalet^ 

wltlfa^iW,  \^X!t\^  came  *to  inhabit  in  Difs^  not  having  gained  a  legal 
SiS'wruw'by  fctdcmcnt  there,  «<  and  that  the  faid  Rebeecm Knowles  is 
1*^»««*>»JJ^^«  afkually  become  chargeable  to  the  faid  parifli  ot  Difs-^ 
ao  unmarried      x^KO  juftices  **  upon  duc  proof  mad:f  thereof,  as  well 

woman  under  ■'  ,       .  r     */..,«     » 

fta.  6.  of  ftat.  upon  the  examination  of  the  laid  ic.  A.  upon  oath  as 
and  ttie  pre-  '  otherwifci  and  likewife  upon  due  confideration  had  of  the 
uuir^*bte  premifcs,  adjudged  the  fame  to  be  true,"  and  Hkewife  ad- 

ariftslqrtberame  j^jgcd  the  lawful  fettlcmcnt  of  the  faid  Rebecca  to  be  ia 
cbafe  from  the    J*^  e 

Ure  fia  of  be.  ^ibbenhatn  in  the  fame   county  :  and  fo  they  conclude 

ing  with  child  ,  -      ■  r 

of  a  baftard,  if  their  order  of  removal  in  the  common  form.  The  Sef. 
SSncet  be  dated  fioDS,  on  appeal,  confirmed  the  order,  fubje£l  to  the  opi- 
Sch^X-  n'l®**  ^f  *^  ^^^^^  ^"  *  ^^^'  ftating,  that  the  pauper's 
cia3i*t^^ri^  hulband  John  Knowles,  being  fettled  in  Tibbenbam.  went 
in  the  partiftuiar  ^    ^^  £^  i„jig^  four  ycars  ago,  and  has  never  returned. 

fitnationofthe     •■"  "         ^  ^  o  » 

party  coming     'phat  at  the  time  of  the  removal  the  pauper  was  refidincr 

within  the  ge.  r       t   f  t 

ncrai  defcrip-  in  D^,  and  pregnant  of  a  child,  which  has  fince  beea 

ciaufe.  And  the  born  a  baftard  in  Tibbenbam,    That  the  pauper  never  re- 

m^ch^l^  ceived  any  relief  from  Dlft  parifli,  nor  was  chargeable 

>n^  Mal^JTiTy  in  any  other  manner  than  as  above  mentioned, 
chargeable,  fT»j^jg  ^j^fg  ^gg  gjft  argued  by  the  appellant's  counfel  in 

without  fetting  *"*«  *<  o  /  rr  ^ 

forth  in  what     ^^  ^aft  term,  when  the  Court  were  agreed  in  confirming 

manner  charge*  , 

able.  the  order :  but  a  queltion  of  the  like  natute  having  occur« 

red  in  the  cafe  of  The  King  v.  DiddUburj  {«),  which  was 
then  argued,  and  dire£led  to  ftand  over  for  confideration  i 

(4)  vide  the  next  cafc. 

the 
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I 

the  Court,  apon  a  fuggeftion  that  a  fimilar  queftion  might  i8o8* 

arifc  upon  the  face  of  the  order  of  removal^  which  by  ' 

miilake  had  not  been  returned  with  the  cafe,  dire£ked  ^^ 

this  cafe  alfo  to  (land  over,  to  be  fpoken  to  again  in  thia  ^f 

tcrm%  and  in  the  mean  time  that  the  original  order  *r**»»»*"^*» 
fliould  be  regularly  returned. 

Frere  now  argued  in  fupport  of  the  orders ;  and  re- 
ferred upon  the  firft  point  to  the  opinion  :1elivered  by  the 
Court  in  the  laft  term ;  that  the  pauper,  though  a  married 
woman,  yet  being  pregnant  of  a  child  which  by  law  was 
a  baftard,  was  capable  of  being  removed  as  an  unmarried 
woman  for  this  purpofe,  within  the  provifion  of  the  6th 
{cGt.  of  the  ftat.  3$  Giv,  3.  r.  loi.     And  in  addition  to 
the  cafes  after  mentioned,  he  referred  to  The  JSSng  t. 
Lufe  {a).    The  next  and  principal  queftion,  on  which  the 
cafe  had  been  dire£ied  to  ftahd  over,  was,   whether  the 
pauper  could  be  faid  to  have  been  a£iua!ly  clmrgeaite  to 
the  pariDi  from  the  merecircumft^ince  of  her  having  been 
pregnant  with  a  baftard  at  the  time.     As  to  which  the 
words  of  the  ftatute  are  exprefs,  <<  that  every  unmarried 
woman  with  child  (hall  be  deemed  and  taken  to  be  a  per- 
fon  a£lually  chargeable^  within  the  intent  and  mean- 
ing of  the  ad."    The  cafe  is  alfo  within  the  reafon  of 
the  z6ti  for  before  the  pafling  of  it  fuch  a  perfon  was 
removeable  as  likely  to  become  chargeable,  not  merely  on    ' 
her  own  account,  but  on  account  of  the  permanent  bur- 
then of  maintaining  the  child,  which  the  law  prefumes  Is 
likely  to  become  chargeable  to  the  parifli  where  it  Is 
born  {b).    When  the  ftat.  35  G.  3.  pafled,  which  ahered 
the  principle  of  removals,  confining  them  to  cafes  where 
the  paupers  were  a£tually  chargeable,  the  nccefiity  of  diia 

(0)  8  E^Pt  193.  (I)  Jiesf  V.  M4itkit9Sf  SsfJi  478. 

provifion 
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i€o8.       proviGon  was  obvious ;  othcrwife  the  parifii  to  which  the 
*'"'"'       mother  belonged  would  hare  relieved  her  in  the  parifli 

The  ICiNo 

mganp        where  (he  refided  until  after  her  delivery,  in  order  to 
of  fettle  the  ballard  there.     In  the  cafe  of  The  King  v.  Gnat 

iBBxiffHAM.  Yigi^fjiffutb  (tf ),  which  turned  on  the  form  of  the  order,  it 
was  not  even  adjudged  that  the  pauper  was  chargeable,  as 
a  fa£t ;  but  only  that  (he  was  with  child,  which  was  likely 
to  be  bom  a  baftard,  and  <<  that  (he  was  deemei  to  be. a 
perfon  a£lually  chargeable,"  &c. ;  and  without  negativing 
her  having  a  certificate ;  which  the  Court  held  to  be  un« 
neceflary,  as  a  certificated  perfon  in  that  fitoatiou  was  li- 
able^ to  be  removed  under  the  late  a£l«  The  cafe  of  The 
King  V.  jtlviley[b)f  which  will  be  relied  on,  e  Qontra,  is 
diftiogttifliable  from  this  in  feveral  refpeQs  j  ift,  the  or- 
der, after  dating  that  J.  H./tngU  vwnan  was  with  child, 
and  was  therefore  deemed  chargeable,  &c.,  adjudged  the 
premifes  to  be  true;  dating  it,  therefore,  merely  as  a 
coocluGon  of  law,  and  not  as  an  adjudication  of  the  faA« 
2dly,  The  circumftanccs  of  the  cafe  rather  (hewed  that 
flie  was  a  perfon  of  fufficient  fubftance  and  ability  to  pro- 
vide for  herfelf.  But,  3dly,  the  principal  ground  of  the 
decifion  was,  that  being  in  the  fervice  of  her  mafter  under 
a  contraA  of  hiring  for  a  year,  (fie  was  not  removeable  at 
all  againft  the  confent  of  the  contrading  parties }  ac* 
cording  to  the  cafes  of  Rex  v.  Alarlbor^ugh  (r),  R,  r. 
BrMmpton  (J),  and  R.  v.  Ozle^vorth  [e).  Prima  facie,  at 
lea(t,  the  circumdancc  of  a  woman  being  pregnant  with 
a  baftard  raifea  a  prefumption  by  the  ftatute  that  (he  it 
aftually  chargeablcj  and  liable  to  be  removed ;  and  if  there 
be  apy  fa£li  which  go  to  rebut  that  prefumptiooi  it  lies 
on  the  appellant  paci(h  to  (hew  them :  as  where  a  wft^ 

fa)  S  rrm  Itef.  6S.       {k)  $.£«>,  si|.        (c)  ii  MU.  401. 
{d)  CM,  II*  {€)  Burr,  5,  C#  )o»f  4«. 
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as  fuch,  is  removed  without  her  hufl>and,  it  is  not  ne- 
ceflary  for  the  removiog  pariQi  to  (hew  the  hufband't 
confent  ^  but  it  lies  on  the  appeUants  to  (hew  his  dif- 
fent  {a). 
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B^wen^  contr^,  relied  principally  upon  the  cafe  of  the 
King  V.  AhiUy  (b)^  where  the  ftat.  35  6.  3.  had  been 
expounded  not  to  extend  to  make  perfons  remoreablCf 
who  were  not  proper  objeQs  of  removal  before  that  fta* 
ture,  a9  being  likely  to  become  chargeable  ;  but  only  to 
enable  the  magiftrates  to  remove  women  pregnant  with 
baftard'sy  as  afiualiy  chargeable^  and  therefore  removeable 
within  the  principle  of  that  law,  if  in  oiher  refpe&s  fit 
objeAs  of  removal  \  and  that  a  fingle  woman  with  child 
was  not  tberefoTi  and  neqcfiarily  to  be  deemed  chargeable^ 
without  more.    If  then  the  condition  of  fuch  a  perfon 
only  determines-  her  removeability,    and  not  that  (he 
ought /^;/2»r«  to  be  removed^  it  was  not  incumbent  oa 
the  appellants  in  the  fiift  in(Unce  to  prove  her  fubftanca 
or  ability  to  maintain  herfclf,  or  the  likt^  in  order  to  rebut 
the  prefumption  of  her  being  in  i^Oi  likely  to  be  charge- 
able ;  but  the  onas  proband!  lay  upon  the  refpondents  ia 
this  as  in  all  other  cafes,  to  (hew  that  the  pauper  was  a 
fit  abjedl  of  removal.    Here,  however,  it  is  ezprefsly 
ftatedy  that  the  pauper    never  received  relief  from  the 
pari(h,  n0r  v^as  chargeable  in  any  other  manner  than  asabovw 
tnentiened'f  that  is,  by  being  pregnant  with  a  baftard: 
which  rebuts  the  prefumption  of  her  being  then  charge* 
*  able  other  wife  than  in  this  qualified  fcnfe. 

Lord  Ellbmborouoh  C.  J.     The  firft  queftion  ia 
whether  a  married  woman^  who,  iq  the  abfence  of  her 


(#)  St,  HifbHi  imSuby.  Nutmjt  i  ^rg.  544. 


(*)  J  Arif,  $6j. 
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haftand  abrotd,  is  pregnant  under  fuch  circuniilances  at 

that  the  child  when  bom  would  be  deemed  by  hw  a 
The  Kma 
if  jos/i        baftard,  be  liable  tq  be  removed  under  the  a&  of  the 

of  35  ^*  3*^    "^^^  ^^  indeed  fays^  *'  that  every  unmarried 

riBMwnAH.  ^^j^jjjjj  ^jjIj  ^IjJij  jIjjjH  \^  deemed  and  uken  to  be  a  per- 

fon  a&ually  chargeable  within  the  true  intent  and  meaning 
of  the  aSy"  and  removcable :  but  the  legiflature  plainlf  had 
in  view  that  every  woman  jpregnant  of  a  child,  which  was 
net  prote£led  by  the  matrimony  of  its  parents,  but  would 
when  bom  be  a  baftard,  fliould  be  removeable»  whether 
married  or  tinmariied:  for  though  the  mother  were 
inarriedi  yet  if  her  child  would  by  law  be  a  baftardj  (he 
was  in  pari  jure^  within  the  fcope  of  this  z6t^  with  an 
unmarried  woman  who  was  pregnant.  The  next  queftion 
]$»  whether  the  order  of  removal  be  good  in  the  form  of 
h?  It  ftates  the  -  complaint  of  the  parifli  officers  of 
-  Difi>  ^hat  Reheccm^  the  wife  of  Jobn  Krmnkt^  is  aBuollf 
heeomi  charptAU  to  their  pari(h,  &c. ;  and  the  jufticea 
upon  due  pfoof  made  thereof  adjudge  the  fame  to  be 
true.  The  a£l  fays^  that  a  woman  under  the  circum* 
ftances  I  have  ftated  ^  (hall  be  dumed  and  takm  to  be  a 
peifon«£PtfW/y  chargtahk?  &c«  Have  not  then  the  jufticea 
done  enough  in  ftatiog  that  the  pauper  was  ^  aduallf 
become  chargeable  to  the  parifli  V*  They  are  to  draw  the 
condofipn  whether  chargeable  or  not,  and  it  is  enough 
for  them  to  ftate  that  coocluBon  upon  the  face  of  the 
ofdert  without  dating  the  premifes  on  which  it  was 
founded.  If  that  oondnfion  be  difputed  the  party  is  to 
appeal ;  and  fuch  appeal  having  been  made  and  the  fafis 
ftated  to  ns,  it  is  to  be  feen,  thirdlyj  whether  the  premifes 
wanraoted  the  magiftratea  ia  drawing  that  condnfion. 
The  legiflalnre  intended  dial  an  unmarried  woman,  or^ 
what  is  the  fame  for  this  purpofc,  a  married  woman 

4  under 
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under  the  circumftances  I  have  mentioned,  being  with        l8o8» 

child  IS  prima  facie  chargeable  within  the  law :  it  raifcs        — — 

The  Kins 
a  prefumption  of  hex  being  chargeable.     But  I  fay  again,         agairtfl 

as  I  faid  before  in  the  i^m^.v.  Aheley^  that  if  it  appear  of 

that  the  woman  is  a  pcrfon  of  fabftance,  and  that  there    '^"■*^"**** 

is  no  pretence  to  fay,  that  (he  is  likely  to  bring  a  burthen  v 

upon  the  pariih,  the  a£l  did  not  intend  to  make  fuch  a 

pcrfon  liable  to  be  removed.     But  it  is  made  a  prefump- 

tive  chargeability,  fo  as  to  put  it  on  the  party  difputing 

U  to  Ibew  that  ihe  is  a  perfon  of  fubdance,  or,  as  in  the 

cafe  of  the  King  v.  Alveley^  a  pcrfon  under  a  contrad  of 

hiring  and  fervice  with  another  at  the  time,  fo  as  to  rebut 

the  prefumption.    The   only  cafes  that  materially  afFef); 

the  condruclion  of  the  chufe  inqueftion  are,  (ird,  Rex  v. 

Su  Mary  Wejtport  (a),  which  was  the  cafe  of  a  certificated 

perfon,  who  under  the  ftat.  8  and  9  W.  3.  c.  30.  was 

not  removeable  till  a£lually  chargeable :  and  it  was  held 

that  one  of  the  family  of  the  certificated  perfon,  being 

pregnant  of  a  child  likely  to  be  born  a  baftard,  was  not 

icipoveablc  under  that  aft.     The   queftion  was  again 

made  in  the  cafe  of  the  King  v.  GreMt  Tannouth  (i),  after 

the  palling  of  the  (lat.  35  G.  3.,  where  the  refidcnce  of  a 

perfon  fo  circumftanced  under  a  certificate  was  held  to 

be  no  objeftion  to  her  removal.  It  is  not  neccflary  here  to 

aiErm  or  to  difafHrm  that  Cafe,  as  it  related  to  the  certi* 

licate  aft.     Then  came  the  cafe  of  the  King  v.  Alveley^ 

vhere  the  principal  point  decided  was  that  a  fingle  wo* 

man  being  with  child  did  not  operate  fuch  a  diflblution 

of  the  contraft  of  hiring  and  fervice,  as  to  make  her 

removeable  againft  the  confent  of  herfelf  and  her  mafter. 

The  Court  alfo  faid,  I  have  no  doubt^  what  is  dated  in  th<s 

(«)  3  rtrm  it€^.  44.  W  ^  ^««  ^^«  ^'• 

Vol.  IX.  Dd  icporf. 
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i8o8«       report,  refpeaiog  perfons  of  fubftance  not  b^ing  withitt 

"  the  view  of  the  zSt  of  the  3  c  Geo.  ^.    But  there  is  one 

mgmnft        obfcrvation  attribated  to  me  with  which  I  cannot  charge 

of  ^"^  ™7  recolleflion,  and  which  lat  any  rate,  I  am  not  pre- 

TiaaxifsAM.    p^^j^d  to  abide  by,  namely,  that  where  the  aft  fays,  that 

fuch  a  perfon  tmy  be  removed ;  it  does  not  fay  that  (he 
Jbalt  be  fo.  Now  I  do  not  think  that  the  ufe  of  the  word 
may  there,  as  contradiftinguiflied  from  Jballf  makes  anj 
difference  in  the  fenfe.  If  the  party  come  witUn  the 
true  intent  and  meaning  of  the  claufe  as  there  defcribedj 
I  think  the  true  reading  of  the  words  <<  may  be  remored/' 
is  that  (he  *^  Jball  be  removed."  All  the  ftalutes  re* 
fpe£ling  the  rembval  of  the  poor  form  together  one  fyftem 
of  law,  and  it  is  a  condition  precedent,  if  I  may  fo  fay, 
that  the  perfons  to  be  fubje£led  to  their  operation  (hould 
be  in  the  condition  of  poverty*  When  therefore  the 
claufe  in  queftion  fays  that  unmarried  women  with  child 
(hall  be  deemed  to  be  aSually  chargeable,  &c.  for  the 
purpofe  of  fubjeding  them  to  be  removed,  it  means  that 
perfons  fo  fituated  (hall  prima  facie  only  be  deemed  to 
be  chargeable,  and  it  (till  leaves  it  open  to  (hew  that  the 
party  is  of  fubftance,  fo  as  not  to  be  within  the  fcope  and 
view  of  the  poor  laws.  Therefore,  whether  in  the  form  of 
the  order  it  be  faid  that  the  woman  fo  circnmftanced  13 
deemed  to  be  chargeable,  or  is  therefore  chargeable,  or 
diat  (he  is  chargeable,  it  is  all  alike,  and  equally  good  | 
and  (he  muft  be  prefumed  to  be  in  the  fituation  in  which 
(he  is  conCdered  by  the  legiflatnre  as  being,  namely,  as 
a&ually  chargeable  to  the  pari(h  where  (he  is  inhabiting, 
and  confequently  Uable  to  be  removed,  unlefs  the  contrary 
be  (hewn.  Here  then  it  is  fuficiently  adjudged  in  the 
order  that  the  pauper  was  adually  chargeable,  fo  as  to 
make  her  removeable  under  the  %€k  s  and  it  appearing  by 

3  ^  the 
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the  h€t$  ftated  on  the  appeal^  that  though  married,  yet 

that  her  hufbiind  was  abroad  and  could  not  have  been 

the  father  of  her  child ;  this  was  a  priml  facie  cafe  to         agmtfi 

bring  her  within  the  6th  claufe,  and  to  flicw  that  flic         "©f  '^** 

was  a£luall7  chargeable  within  the  meaning  of  the  aft:    '^^•■*w»*"«» 

and  nothing  being  fliewn  to  rebut  that  prefumption>  it 

remains  prefumptively  eftablifhed  that  the  pauper  was 

within  the  defcription  of  perfona  liable  to  be  removed. 

Grosb  J.  Looking  to  the  general  policy  of  the  poor 
lawi,  and  to  the  ohjtd  of  the  lad  ftatute;  we  can  only 
con&der  the  being  pregnant  of  a  baftard  as  a  prima  facie 
prefumption  of  the  woman  being  chargeable  within  the 
meaning  of  the  6th  claufe.  Then  I  look  to  fee  whether 
there  be  any  thing  ftated  in  the  cafe  to  rebut  that  pre- 
fumption }  and  nothing  of  that  fort  appearing,  it  is  not 
inconCftent  with  any  of  the  former  deoifions  to  fay  that 
thb  woman  was  removeable* 

Le  Blanc  J.  This  queftion  turns  on  the  conftrudlion 
of  the  6th  claufe  of  the  ftat.  35  Geo.  3.  r.  loi.,  and  the 
fingle  point  is  whether  upon  the  fa&  ftated  in  the  order 
of  removal,  that  Rebecca  the  wife  of  John  Knowles^  the 
perfon  removed,  was  a£lually  become  chargeable  to  the 
parifli,  coupled  with  the  faAs  ftated  in  the  cafe,  (hewing 
in  what  way  flie  became  chargeable,  flie  were  liable  to  be 
removed.  The  juftices  by  their  order  adjudge  her  to  be 
chargeable ;  and  the  feffions  on  appeal  ftate  her  fituatioa 
to  be  this,  that  flie  was  the  wife  of  a  man  who  four 
years  before  had  gone  to  the  Eaft  Indies^  from  whence 
be  had  never  returned ;  and  that  at  the  time  of  the  order 
made  flie  was  pregnant  of  a  cluld,  which  had  fince  beea 
bora  a  baftard ;  and  they  further  add,  that  flie  had  never 

D  d  a  received 
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i8oB.        received  any  relief  nor  was  in  any  other  manner  charge^ 


ThcK'NG 


able  to  the  removing  parifli  than  as  before  mentioned* 
mgaitt^        The  feffions  then  confirm  the  order  of  the  juftices  adjadg« 
of  ing  her  to  be  chargeable,  and  removing  her ;  and  they 

do  not  (late  any  thing  in  their  cafe  to  (hdw  that  (he  was 
not  removeable.  The  (lat.  35  G.  3.  was  pafled  to  pre- 
vent perfons  in  general  from  being  removed  until  they 
were  afiually  chargeable  ;  but  contemplating  the  incon* 
venience  which  would  refult  from  the  generality  of  this 
provifion  in  the  in(tance  of  unmarried  perfons  being  with 
childi  where  for  the  moft  part  there  was  every  probability 
of  their  becoming  chargeable  to  the  pari(h  in  which  they 
were  deliveredj  and  which  would  be  burthened  with  the 
maintenance  of  the  baftard  when  born ;  they  adopted  the 
high  degree  of  probability  exifting  in  moft  inftances  as  a 
foundation  for  a  general  rule  $  and  therefore  enabled  by 
the  6th  feflion  **  that  every  unmarried  woman  with  child 
(hould  be  deemed  and  taken  to  be  a  perfon  aAually 
chargeable  within  the  true  intent  and  meaning  of  the 
a£t."  The  firft  quellion  then  is,  whether  the  pauper, 
who  is  a  married  woman,  but  whofe  hufband,  being 
abfent  in  the  Eafl^  Indies  before  and  during  the  time  of 
her  pregnancy,  could  not  by  poQibility  be  the  father  of 
her  child,  come  within  the  defcription  in  this  claufe  ? 
Literally,  (he  does  not :  but  I  think  (he  does  come  within 
the  meaning  of  the  a6},  being  pregnant  with  a  child, 
which  could  not  poflibly  have  been  begotten  by  "her 
hu(band,  and  which  has  been  (ince  born  a  baftard :  and 
therefore  this  is  not  like^a  cafe  of  doubtful  ifTue,  where 
it  may  admit  of  queftion  whether  the  child  with  whick  a 
martied  woman  is  pregnant  will  when  bom  be  a  baftard; 
l)ut  it  is  the  cafe  of  a  removal  of  a  married  woman  under 
cfarcumftances  where  by  no  poflibility  the  child  widi 

which 
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which  (he  was  pregnant  cojuld  be  any  other  than  a  ballard.        ^  8o8, 
Looking  therefore  to  the  meaning  of  this  lawj  and  to      The  Ktvo 
former  analagous  dccifions,  I  think  (he  was  an  unmarried  The  inhabiunti 
woman  for  this  purpofe.    Then  the  only  qucftion  is,    ^      ^ 
whether  (he  were  chargeable  ?    Now  I  cannot  enter  into 
imy-fpeculative  reafon^ng  to  (hew  that  (he  was  not  in  fa£t 
chargeable,  When  (he  is  (lated  or  defcribed  to  be  fuch 
a  perfon  as  the  legiflature  have  faid  0iall  be  deemed  and 
taken  to  be   a£lually   chargeable.    How   far  fa£ls  may 
be  adduced  (I  will  not  fay  to  rebut, the  prefumption  chat 
fuch  a  perfon  is  chargeable)  to  (hew  that  the  perfon  to  be 
removed  is  not  an  objed  o^  the  poor  laytrs,  as  in  the  cafe 
of  the  King  v.  AlvfUy^  will  be  fit  to  be  decided  >phcncver 
the  queftion  arifes  upon  a  cafe  in  judgment  before  us. 
It  is  fufEcicnt  to  fay  that  nothing  appears  here  to  (hew 
that  this  woman  was  not  an  obje£t  of  the  poor  laws. 

Baylet  J.  Before  the  (lat.  35  G*  3.  every  perfon 
likely  to  become  chargeable  was  liable  to  be  removed : 
that  (latute  altered  the  law  in  that  refpe£t,  and  provided 
generally  that  no  perfon  (hould  be  removeabletill  a£lual!y . 
chargeable  :  but  by  the  6th  fejiion  it  alfo  provided  that 
every  unmarried  woman  with  child  fhould  be  deemed  to 
be  a  perfon  adlually  chargeable.  Now  the  narroweft  con* 
ftruflion  which  can  be  put  upon  thofe  words  is  that  an 
unmarried  perfon  likely  in  fa£^  to  become  chargeable 
fhould  be  removeable  as  before;  and  that  the  fa£lof  fuch 
a  perfon  being  with  child  was  at  lead  intended  to  be 
made  prim^  facie  evidence  of  being  chargeable :  that  pr«<p 
fumption  therefore  ought  to  have  been>  if  it  could  have 
been,  rebutted  by  the  party  rctifting  the  removal.  If  the 
mother  had  died  in  child-birth  the  charge  of  maintaining 
tlic  child  would  have  been  thrown  entirely  on  the  pari(h  } 

Pd3  fot 
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for  her  next  of  kin  would  hare  been  entitled  to  take  alT 
her  perfonal  property.  Then  confidering  that  there  is 
nothing  ftated  in  the  cafe  to  (hew  that  the  mother  was 
in  a  condition  to  maintain  her  child,  or  that  any  other 

provifion  was  made  for  it,  we^  cannot  come  to  any  othei^ 

» 

conclufion  than  that  (he  was  chargeable  within  the  mean* 
ing  of  the  a^.  And  I  alfo  agree  that  (he  mail  be  conC- 
dered  as  an  unmarried  woman  within  the  meaning  of  the 
fame  claufe  i  the  child  being  a  baftard  by  law,  and  the 
httfband  not  under  any  obligation  to  provide  for  it* 

Both  orders  confirmed^ 


Jtf>yl4ttL 


An  order  of  re* 
inoval  founded 
ontheftat. 

35  ^'  I-  f»  ioi« 
/•  6«  ftating 
thtt  jt.£. 
Jhgietoeman 
was  <*  iy  hetjif 
**  fregMMt  deem- 
'*  a/  to  have  6e^ 
**  ume  chmrgtm 

Ugood. 


The  King  againjh  the  Inhabitants  of  Diddlk-? 

^  BURY. 

TjPpN  the  complaint  of  the  pari(h  officers  of  Ttfim^ 
in  the  county  of  Stflfford^  «« that  Ann  Evans^fingl^ 

vioman^  had  come  to  inhabit  in  the  faid  pariOi  of  Tipi^n^ 
not  having  gained  a  legal  fettlement  there,  nor  pro- 
duced any  certificate  owning  her  to  be  fettled  elfewhere^ 
and  «/}  ij  being  pregnant^  deemtd  to  have  became  chargeable 
to  the  faid  pari(b  of  Tipton  ;'*  two  ju(tices»  ^^  upon  d^e 
proof  made  thereof,  as  well  upon  the  ci^aminsuion  of  the 
faid  Ann  Evans  upon  oath,  as  other  wile,  apd  likewife  upon 
due  confideration  had  of  the  premifcs,  did  adji^ge  th(^ 
fame  to  be  true,  and  that  the  lawful  fettlement  of  the 
faid  Ann  Evans  was  in  the  parlOi  of  Diddlebury  in  the 
county  of  Salop"  &c.  The  feiGons,  on  appeal,  founds 
fpecially,  that  the  pauper  Ann  Evansj  being  a  fingle  wo- 
inan  legally  fettled  in  Diddleburj^  and  becoming  tf^W/i 
chargeable  to  Tipton,  within  the  meaning  of  the  ftatute 
(35  G.  3*  r.  loi.yi  6*},  bj  being  pregnant  %uith  a  child  who 

had 
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bad  fince  been  bom  a  baftard%  was  removed  from  Tipton        i8o8« 
to  DiJdMuryi  and  that  the  pauper  appeared  to  be  a        — - 
iaboureTf   vnthout  Juhftaticti  the  mother  of  other  baitard         aimfi 
V  children,  and  not  a  hired  fervant,  was  properly  removed       ^  "©f  * "  ^ 
0S  affually  chargeable  \  therefore  they  confirmed  the  order  Diddluvet. 
of  removal. 

This  cafe  came  on  to  he  argued  in  the  laft  term  after 
the  cafe  of  the  King  v.  libieniam  (0),  when  Peaie  and 
Pitfit  were  heard  in  fupport  of  the  orders,  and  Jurw 
and  Clifford  againft  them.     Thefe  latter  contended  that 
aftrr  the  c^fc  of  the  King  v.Alveley  (i).  it  ought  to  have 
been  alleged  on  the  face  of  the  order  of  removal,  that  the 
pauper  was  adlually  chargeable  in  fad,  and  not  merely 
as  an  inference  of  law  from  the  UfX-oi  her  being  preg- 
nant ;  fince  that  inference  did  not  arife  from  the  mere 
faA  of  pregnancy,  without  other  circumllances  lhewin|; 
that  the  pauper  was>  in  fuch  a  fituation  as  before  the  aft 
pf  the  35  Geo.  3.  would  have  made  her  liable  to  be 
removed  as  a '  perfon  likely  to  become  chargeable :  and 
that  this  defe£l  in  the  order  could  not  be  helped  by  the 
finding  of  the  teflions  {c)  in  the  cafe,  that  (he  was  a  la- 
bourer, without  fubftance,  &c.  The  cafe  was  then  direfied 
to  (land  over  for  confideration  with  the  antecedent  one : 
and  after  the  decifion  of  that  cafe^ 

Lord  Ellenborough  C.  J.  faid  that  there  was  little 
more  to  add,  with  refpect  to  this,  than  that  the  orders 
(hould  be  confirmed.  On  the  fad^s  of  the  cafe  as  bringing 
it  within  the  general  policy  of  the  poor  laws,  and  the 
words  of  the  zQt  of  the  35  G.  3.9  there  could  be  no  doubt  t 

{«)  Tlie  laft  cafe.  {h}  3  Bafi,  565. 

if)  H*K  V.  Crtat  Stdvin^  Burr.  S.  C.  16 j» 

Dd4  and 
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t 

1808.        ixki  with  rerpcd  to  the  form  of  the  order  df  remotal^ 

"""""■         fee  premifcd  arc  dated,  as  in  the  (latute  itfclf,  from  whence 

agmnft         the   coticlafion    is  drawn ;    and  therefore  all  is  ftatcd 

The  Inhabitant!        ,.,,/. 

ot  which  the  itatute  requires. 


DlDDLKSOtT* 


Both  orders  confirmt9« 


tuetisf^  Do£  on  Demife  of  Wight  a^ainft  Cundali., 

May  I7tb.  A        ^ 

Under  a  devife    nPHIS  eje£lment  was  brought  for  an  undivided  third  part 
two  chidicn  of  of  ^our  houfes  at  Wejlham^  in  Effex^  mentioned  in  the 

broihei  W^  *       bcqucft  contained  in  RL  tar  J  Height's  will  in  favour  o(  Robert 
wiKo  uicy  ^^^  Rebecca,  the  two  children  of  his  brother  Robert  IVtzht. 

attained  the  age  ^  * 

ouiytars  J  but   /^^  (^^  i^\^\  a  vcrdift  was  found  for  the  plaint  ff,  fubjefl 

the  txccutor  to  w  '         j 

accoumtothcm   to  the  Opinion  of  this  Court  upon  the  following  cafe, 

for  the  piofit*  .  ... 

until  the  age  of  i?/V^iirrf /F/g^'i  ^he  teftator,  being  feifed  in  fee   {inter 

maVriage :  ^yf  aIui)of  the  faid  four  houfes,  by  his  will  duly  executed,  dated 

i^Jr^ltihc'^^  the  6iho{  September  l^^ I,  devifed  thus:   «  Item,  I  give 

Sl'^^tL'''^  "  and  bequeath  unto  the  two  children,  Elizabeth  and 

Mir  to  the  other:  • 

Held  tbcit  the      (c  Jemima,    daughters  of   my    brother    JFilliam    Wirht 

feepaircd,>M.ich  y  »  &  /  .6 

would  giovcr     ««  deceafed,  the  firft  four  freehold  houfes  next  my  dwell- 
to  the  furvivortn    *    .      ,      i-     ,    .,     I  .  ,        1       I        • 
c-f  one  died      **  mg  houie,  built  by  me  m   1770,  when  they  have  at- 

wouTd  dVfund  **  tained  the  age  of  2 1  years.  But  the  executor  and 
pofcTbicff  he  *'  executrix  (hall  be  accountable  for  the  profits  of  the 
diedaiter  attain.  «  f^id  houfes  unto  the  faid  children,  until  the  aforefaid 

i/ig  a  I  :  and 

that  a  revife  of  <«  age  of  21  vcars,  or  the  day  of  marriage.     But  if  either 

other  land  to  the  &  -^  ^  «> 

two.hiidrtP  ot  •*  of  them  (hould  die  before  the  faid  age  of  21   years^ 

another  brotUer  ,  fr»niiif'  1  1  %        r 

Jt.  en  tbej'^m*  **  thcu  thc  fuivivor  Ihall  be  hitr  to  the  other  two  bouies. 
fll'l.ft"*wa$  *  **  Likewife  I  give  and  bequeath  unto  the  two  children, 
Kovernta  by  the   u  ^  5^^,  ^^d  Rihfcca,  fou  and  daughter  of  my  late  brother 

X'*me  uMiltiuc>  o  / 

**®"'  **  Robert  deceafed,  the  next  fo*ir  houfes  adjoining  to  the 

•*  fame,  en  thej^me  corwiticns  as  mj  ^rc/if'/r  William  WightV 
««  cbildren.^^     After  fome  pecuniary  legacies  the  will 

contains 
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contains  the  following  reGduary  claufe.     '^  I  give  and        i8o8. 
••  bequeath  all  the  refidue  and  remainder  of  my  cfFefls  or  - 

Dos  dcm* 

^*  eftate  of  what  kind  foeyer^  both  freehold^  leafeholdf        Wight 
*<  caflij  book  debts,  (lock  in  trade,  (lock  on  the  land,  fuch     CvndIll, 
<*  as  horfes,  &c.  and  all  and  every  part  of  what  fliall  be  ow- 
*<  iog  to  me  at  my  deceafe,  anto  my  brother  John  IVighi^ 
**  my  {j^et  Mary  Frument,  and  my  filler  Jemima  Jones, 
'*  equally,  (hare  and  (hare  alike,  between  them  j  leaving 
^<  it  to  their  free  will  whether  they  will  divide  the  free- 
<<  hold  and  leiifehold  eftate  and  annuity  of  William  Berks' 
**  in  an  equitable  manner  between  them,  or  to  fell  the 
**  (aid  eftates  and  divide  the  money  arifing  from  the  fale 
^^  of  the  fame."    The  teftator  died  foon  after  the  making 
his  will }  leaving  Rdert  and  Rebecca  the  fon  and  daughter 
of  Robert  ff^igit  the  teftator*s  brother,  who  were  infants 
at  the  time  of  his  death,  him  furviving,  but  who  both 
lived  to  attain  the  age  of  21.     Rebecca  iqtermarried  with 
the  defendant  Jcbn  Cundall^  clerk,  had  iiTue  by  him,  and 
died  on  the  zift  of  June  1806,  before  the  day  when  the 
demife  is  laid.     Robert  Wight  and  Rebecca^  the  devifee« 
of  the  four  houfes  in  queftion,  entered  into  the  receipt  of 
the  rents  and  profits  thereof  from  the  teftator's  death, 
9nd  continued  in  fuch  receipt  until  the  death  of  Rdert, 
who  died  feme  time  fince  the  inteftate,  leaving  Rebecca, 
bis  fifter,  his  heir  at  law.    After  his  death,  the  defendant, 
John  Cundall,  in  right  of  his  wife  Rebecca,  entered  into  the 
pofleifion  of  the  four  houfes,  and  ftill  continues  ib,  claim^ 
ing  to  be  the  tenant  thereof  by  the  curtcfy.     The  three 
refiduary  devlfees  named  in  the  willfurvived  the  teftator. 
John  Wight,  one  of  them,  has  fince  died  intcftaie  ^  leaving 
the  leiTor  of  the  plaintiff  his  eldtft  fon  and  heir  at  law« 
The  queftion  for  theopinionof  the  Court  was,  Whether 
jfiebecca  Wight,  the  daughter  of  the  teftator's  brother  Ror 

S  be,t. 
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X  8o8.        iert^  after  the  death  of  her  brother  R<A£rt^  had  an  eftat^ 

PoTdem.       for  life  only  or  ia  fee  in  the  four  houfes  above  mentioned. 

^'^ y       The  leffor  of  the  plaintiff  infiftcd  that  (he  had  only  a  life 

CvM 0Ax.i.      eftatc  \  that  the  reTcrfionj  having  pafled  under  the  refiduary 

devifc,  fell  in  on  the  death  of  Rebecca  Cundalls  and  that 

he  is  now  entitled  to  one  third  of  thefe  premifcs  as  heir 

«t  law  of  John  WighK 

Wetherell  for  the  lefibr  of  the  plaintiff  f aidj  it  was  agreed 
that  if  the  two  children  of  the  teftator's  brother  Robert^ 
viz*  Robert  and  Rebecca^  (who  were  to  take  on  tie  fame 
conditions f  i.  e.  eftates  of  the  fame  nature,  as  fym*  U^igtt*s 
childretfy  the  devifees  of  the  firft  four  houfeSi)  took  only 
life  intereftSf  the  undifpofed  reverfion  paffed  under  the 
refiduary  claufe :  in  which  cafe  it  was  alfo  agreed  that 
the  leflbr  of  the  Plaintiff  was  entitled  to  one-third.  He 
then  contended,  that  thefe  childreii  took  only  life  eftates 
in  the  premifes,  with  a  life  eftate  in  the  whole  to  the  fur* 
vivor,  by  force  of  the  devife  that  <^  the  furvivor  (hall  be 

heir  to  the  other/'    For  that  wherever  the  word  ieir  is 

* 

ufed  in  a  will  for  the  purpofe  of  carrying  over  an  intereft 
which  determined  on  the  death  of  the  firft  taker,  the  fe* 
cond  only  takes  by  way  oi  fubftitution,  and  therefore  only 
takes  the  fame  intereft  as  the  other  had ;  according  to 
Spenrk  v.  Purnell{d)^  and  Gynes  y.  Kem/ley  {b)p  in  which 
latter  cafe  however  the  qucftion  was  adjourned.  The 
will  too  is  inartificially  drawn  ;  and  the  word  ieir  in  its 
popular  fenfe  imports yi/rr^^i^/f,  rather  than  the  degree  of 
intereft  which  the  perfon  takes.  Itmay  be  faidhowever,  that 
there  is  a  difference  where  the  firft  devife  is  to  an  infant, 
and  if  he  die  under  age,  then  over  to  one  who  would  be 
bis  heir;  that  the  firft  taker  atuining  his  full  age  will 

Is)  BU.  75.  {k)  Frttm,  S9|. 

take 
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take  a  fee.    But  that  ftands  only  on  a  di£^um  of  Saunders  i8o8. 

in  his  report  of  Purefoyr.  Rogers  {a\  and  is  contradi£lcd  —— 

by  Fonvler  7.  Blackwell  {fi)^  where  the  point  was  adjudged  Witht' 

yiacrwner  Cuwdaii. 

JUarryaty  control  was  (topped  by  the  Court, 

I 

Lord  Ellenborough  C.  J.  Admitting  that  the  word 
i^Vi  as'here  ufed,  is  merely  a  word  of  fubftitution  (an 
admiilion  which  I  would  not  be  bound  by  generally,) 
ftill  there  is  enough  in  the  will  to  indicate  an  intention  in 
the  devifor,  by  the  devife  to  his  brother  Roberfs  children, 
on  ihifame  conditions  as  his  brother  WHHonf^  children, 
(by  which  muft  be  underdood  that  he  devifed  the  pre* 
mifes  to  Robirf%  children  in  the  fame  terms  as  the  pre* 
ceding  devife,)  nanfbly,  when  they  attained  the  age  of 
21  yearSi  and  the  executors  to  be  accountable  to  then) 
for  the  profits  in  the  mean  time ;  and  that  if  either  rf 
them  died  before  21,  the  furvivor  fbould  be  heir  to  the  party 
fi  Jyi^g  f  that  the  party  fo  dying  (hould  have  a  fee,  which 
ibould  go  over  to  the  furvivor  in  that  event,  or  (hould  veft 
abfolutely  in  the  party  attaining  2 1.  Here  then  Robert  the 
nephew,  having  attained  21,  on  his  •death  the  premifes 
defended  to  his  (ifter  Rebecca,  his  heir  at  law.  What  is 
faid  at  the  conclufion  of  the  cafe  of  Purefey  v.  Rogers,  as 
far  as  the  opinion  of  a  very  learned  man  goes,  is  in  fup- 
port  of  this  con(lru£lion.  But  it  does  not  reft  on  that  | 
for  the  fubjefl  was  very  fully  and  diftinflly  difcufled  in 
Frogmorton  d.  Bramftone  v.  Holyday  (r),  where  Lord  Manf» 
field,  commenting  on  fimilar  words,  after  a  devife  of  pre«- 

(«)  2  Sound.  3S8.  tf.    Vide  Mtetu  v.  Heajeman^  HVtes,j^2*  ^^  R^inm 
-jj^  V.  Crtfi  ante,  r. 

{Jb)  Cm,  Rep.  353*  (0  3  B»rr,  1618. 

mifes 
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mlfes  generally  to  7*  H.  the  devifor's  fon,  charged  witk 
the  payment  of  50A  out  of  the  yearly  rents  ;  and  if].  H. 

Doe  dem* 

Wight  /ball die  in  hit  mifiority,  then  over  to  her  three  daughters; 
CvNDALt.  fays  that  tbofe  words.  If  iejbpu/ J  die  under  21^  (hewed 
her  intention  to  give  a  fee :  for  if  he  lived  to  21,  he  might 
then  difpofe  of  it  himfelf :  if  he  died  before,  he  could 
not  I  and  then  (he  difpofed  of  it.  If  J.  H.  was  barely  to 
take  an  eflate  for  life,  the  time  of  his  death  muil  be 
immaterial  to  the  devife  over.  But  limiting  it  over  only 
upon  the  contingency  of  his  dying  in  his  minority  (hews 
that  (he  intended  to  give  him  an  abfolute  eftate  in  fee, 
which  he  might  difpofe  of  if  he  came  of  age :  and  nnlcfs 
he  lived  to  be  of  age  (when  he  might  difpofe  of  it,)  (he 
meant  it  (hould  go  to  her  daughters.  The  whole  doc* 
trine  and  tStCi  of  thefe  words  were  there  fo  fully  ftated, 
that  It  is  unnecelTary  to  add  any  fufther  authority.  But 
Iiord  Mansfield  in  another  cafe  {a)  mentions  a  cafe  of 
Tomkins  v.  Tomkins  in  Ctan.  H*  1 7  C  2.  where  the  de* 
▼ife  was  **  to  his  brother  in  truft  for  his  tldctt  foa  B» 
till  he  (hould  attain  21 }  and  if  he  (hould  die  before  2i» 
then  a  devife  over/'  The  Court  held  the  age  of  21  to  be 
no> limitation  of  £.'s  iniere/ff  but  only  a  limitation  of  the 
tru/i  during  his  miaority,  and  that  B»  took  the  whole  by- 
implication.  There  are  other  authorities  which  might  be 
cited,  that  a  giving  over  on  a  dying  before  21  (hews  an 
intention  that  if  the  party  attain  21  he  (hould  have  a 
fee  abfolute. 

The  other  Judges  concurring, 

Poftea  to  the  Defendant. 
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Roe  on  the  Demife  of  Joseph  Hucknall  and  ^«(/y^;^» 

May  17th. 

Others  again/i  Foster. 


THIS  was  an  ejeflment  for  a  copyhold  in  the  county  1^^^  UaUnd 
of  Lincoln  \  and  the  declaration  confided  of  four  copyhold^  in  the 

.    occupation  of 

count8>  one  upon  the  joint  demife  of  all  the  leiTors  of  the  him  John  Um^ 
plaintiff,  and  the  others  upon  the  feveral  cjemifes  of  Jofc}h  oijofipb  Lea- 
Hucknall^  Ann  Lealand^  and  Sarah  Lealand.  A  verdicl  wa3  Zealand  ^s°f'n, 
taken  for  the  plaintiff,  fubjea  to  the  opinion  of  the  Court  InVfhl'iifc  0/ 

upon  the  fads.  *^«  furvivor ; 

•  remainder  to  the 

The  premifes  in  queftion  are  copyhold  of  the  manor  heirs  of  the  body 

*^  .       ^  *^'  of  thc/tfiVJohii 

of  ScQtter  \  of  which  premifes,  John  Lealand^  being  feifed  Leaiand/6«  of 
in  fee,  on  the  ^d  September  1682,  made  the  following  mamdeno  the 
furrcnder.     «  Man.  de  Scoiter,  &c."  (after  fetting  out  'Ki^john^ 
th^  ftile  of  the  Court  held  on  the  3d  of  Oilober  1682),  ad  \^^!^^  ''^^]^ 
banc  curiam  praefentatvim  eft  per  iJ. -B.  et  2".  S.  duos  mate  remainder 

.  ....  .     .  was  meant  for 

cuftomarios  tenentes  domini  manerii  praedi(9i,fuper  facra,  the  right  heirs 

,  es»  ,  Tit  •        r  •!  .     f    o       of  yoi>«  the  fur- 

quod  yc^A^//^/ I'^^Ati/ya  extra  CUnamj  IClIt.  tertlO  die  Sep-  rendcior;  as 

temhris  ult:  prxterit :  venit  coram  eifdem  R.  B.  ct  T.  S.  yli,„  the*fur- 
&c.  ac  per  eorum  manus  furfum  reddedit  in  manus  domini  j^'tcfore  de- 
manerii  prxdiQi,  fecundupi  confuetudinem  ejufdcm  ma-  ad'^^iTof  r^^^ 
nerii,  unum  meffuagium.  &c.  (defcribin^  the  premifes)  /""^fj^fi/^^i 

°  ...  '    as  of  the  mam. 

in  Scoiter  prcdifta,  in  tenura  predi£li  Johannis  Lealand^  feft  futility  of 
2d  opus  ct  ufum  Jofephi  Lealand  et  Johannis  Lealand  ejus  the  furrcndcrce 

-,..  ^  1  .      ^         •  •^  r  ^        !•  anertacctail.and 

jilii  pro  et  durante  termmo  vitarum  fuarum  naturahum,  afterwards  a  fee 
et  eorum  diutiu.  vircntis ;  et  poft  eorum  dcccffus,  ad  i^„t««|7,; 
ufum  baredum  de  corpore  didli  Johannis  Lealand^  jilii  u^^^J"^ '?  r 
jofephi  Lealand  in  perpetuum ;  et  pro  defedione  talium  doubtful,  the 

^  ^  '^  /  t  r     r    •  »  r  ultimate  re- 

exiftentium  ad  ufum  redlorum   hseredum  di^i  Johannis  mainder  would 
Lealand  in  pcxpetuum :  quibus  quidem  Jojepho  et  Johanni  in  the  furren* 

dominus  ^'"''- 


406  CASES  iM  EASTER  TERM 

i8o8*       dominus  manerii  prsdifti  per  S^oefc:  faum  ibidem  toti^ 

"-~*        ccffit,  &c/' 

Roc  dem. 

HocKNALL  j^^py  Lealand  and  J^hn  Zealand  the  furrenderees  ate 
FosTii.  both  dead  without  ifluc ;  JtbH  haViftg  douejio  iA  to  bar 
the  eftate  tail.  The  leflbts  of  the  i^lzinliff^  Mary  HucbioB^ 
Jnn  Lealandf  and  Sarah  Leatani^  are  the  right  heirs  of 
John  Inland  the  furrenderor,  and  have  been  dulj  ad« 
mitted  to  the  premifes  in  queftion.  The  defendant  is  the 
tenant  in  poffeffion  under  the  right  heirs  of  John  LealanJ 
the  furrenderee.  The  queftion  for  the  opinion  of  the 
Court  arofe  upon  the  conftru£kion  of  the  faid  furrender  ; 
nanely^  Whether  the  remainder  in  fee^  after  the  deter« 
mination  of  the  eftate  tail  of  John  Lealand  the  furrenderee^ 
defcended  to  the  right  heirs  of  John  Lealand  the 
furrenderor,  or  to  the  right  heirs  of  John  Lealand  the 
furrenderee :  if  to  the  formeri  the  verdi£l  for  the  plain- 
tiff  was  to  ftand :  if  to  the  latter,  the  Ytx&dt  was  to  be 
entered  for  the  defendant 

Reader  for  the  plaintiff  contended  that  the  remainder 
in  fee,  after  the  death  of  John  Lealand  the  furreikkree^ 
was  limited  to  the  right  heirs  of  John  Lealand  the  fur- 
renderor.  The  names  of  the  two  John  Leahmds  occur 
twice  before  the  ultimate  linutation  <<  to  the  right  heirs 
of  the  faid  John  Lealand i^^  and  on  both  occafions  the 
name  of  John  Lealand  the  furrsnderor  is  mentioned,  as 
in  the  ultimate  limitation,  without  any  further  addition : 
whereas  John  Lealand  the  furrenderee  b  both  times 
named  with  the  addition  of  fUius  Jofephi  Lealand  s  and 
when  he  Is  afterwards  mentioned  without  the  addition, 
he  is  ftill  coupled  with  his  father,  as  the  furrenderees ; 
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in  which  place  there  could  be  no  difficulty  as  to  the  per-     -    1 808. 
fon  meant.  RoTd^, 

HUCKNALL 

againft 

Morice,  contr2|  relied  on  the  word  /aid  (to  the  ufe  of  Fostw, 
the  right  heirs  of  the  /aid  John  Lealand)  as  referring  in 
grammatical  conftruflion  to  the  John  Lealand  laft  before 
named,  which  was  John  Lealand  the  furrenderee :  and 
cited  Weale  v.  Lower  (a) :  but  finding  the  Court  decidedly 
a^inft  him  on  the  con(lru£tion  of  the  furrender,  he  did 
not  urge  the  argument  further. 

Lord  Ellencorough  C.  J.    It  would  be  fufficient  . 

for  the  leflbr's  counfel  to  (hew  that  it  was  quite  uncertain 

on  the  face  of  the  furrender  to  which  of  the  John  Lea^ 

lahd^^  right  heirs  the  eftate  was  ultimately  to  pafs :  for 

unlefs  it  were  (hewn  diftindly  to  pafs  out  of  the  furren- 

deror,  it  would  neceiTarily  remain  in  him*     But  there  is 

no  uncertainty  in  the  words  ;  for  the  name  of  John  Lea^ 

land  the  furrenderee  no  where  occurs  before  without  the 

additional  defcription  of  him  as  the  ionoijo/eph.  Be(idea 

which  the  fenfe  of  the  thing  (hews  thaf  the  ultimate  li- 

mitation  was  to  the  right  heirs  of  John  Lealand  the  fur- 

renderor ;  for  otherwife,  there  would  be  a  ufelefs  circuity 

of  ezpreflioni  by  the  conftrufiion  contended  for  by  the 

defendant,  in  firft  giving  John  Lealand  the  furrenderee  an 

eftate  tail,  and  then  immediately  afterwards  a  fee;  when 

it  would  have  been  more  dired  and  obvious  to  have  given 

him  the  fee  at  once,  if  that  had  been  intended.     But  if 

the  furrenderor  meant  to  give  it  to  his  own  right  heirs, 

then  the  words  ufed  are  proper. 

The 


1 
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l8o8«  The  other  judges  concurred;  and  LeBlinc  J.  added^ 

"         that  %A«  LfalanJf  the  farrenderee.  was  defcribcd  as  plain- 
HvcKNALL     ly  as  if  he  had  had  a  diftind  name  from  the  furrenderor» 
being  defcribed  as  the  fon  of  Joftph. 

Poftca  to  the  plaintilF. 


^  ^^  Paxton  and  Others  againfi  Sir  #Hom£  Popham 

-«%  »7«h-  and  Mac  Arthur. 


To  debton  hond  rp  fjE  plaintiffs  declared  in  debt,  in  their  firft  count,  upon 

conditioned  for        ■  .  '    '^ 

the  payment  of     *    a  bond  cxccuted  by  the  defendants  (therein  defcribcd 

a  fum  of  money,  r  •>   »  •!««-.         ^ 

which  the  to  be  then  of  Calcutta^  aqd  the  defendant  Sir  H.  P.  alfo  dc- 

to  have  been  fcribed  to  be  part  owner  of  the  (hip  and  cargo  of  the 

rW^w';.  *'^^^  ^^«  Weenen,)  dated  the  ift  ol  January  1789,  at 

difenda^^  Calcutta,  whereby  they  bound  thcmfclvcs  to  the  plaintiffs, 

the  plaintiffs  at  dcfcribed  as  of  London,  in  the  penal  fum  of  6^ooL  with 

refponHentia  in-  *^  ^ 

terea,  fecured     this  agreement  and  condition :  that  whereas  the  defend- 
by  a  cargo  of 
goods  (hipped      ant  had  taken  up  borrowed  and  received  of  the  plaintiffs  the 

qftend\  it  is  full  and  juft  fum  of  3250/.  which  was  to  run  at  refpon- 
thrddirndan^  to  dcntia  on  the  (hip  Stadt  Fan  Weenen  from  Calcutta  to 
bont^zi%fi  Qfi^'^^^  &c.  at  the  rate  of  10/.  per  cent,  premium  for  the 
to  fecorethe  voyage,  if  performed  in  nine  months ;  in  coufideration  of 
fold  by  the         which  the  ufual  riiks  of  the  fcas,  &c.  to  be  on  account 

plaint]  tts  to  the 

defendanta  in      of  the  plaintiffs  t  and  for  \iit  farther  fecurits  of  the  plain- 

tht  Eaft  JnditSi        ./r        i_      j    r       •  t      ■ 

and  iiiegaiiy  tiffs,  the  defendants  had  agreed  to  mortgage  and  afliga 

plaSu^s  for^  *  over  to  them  the  feveral  goods  laden  or  to  be  laden  on  the 

!h«Te  "o  beT  Wp  during  the  voyage,  until  payment  of  the  principal  and 

^Xg^h^p!^,  premium  of  that  bond :  the  condition  of  the  bond  was 

witliout  the  licence  of  the  Eafi  India  Company  j  without  proceeding  to  ftalc  formally,  that 
the  condition  was  colourable,  to  corceal  (he  illegality  of  the  tr^nfadllon,  and  to  negafvc  that 
the  bond  was  given  for  ntoney  taken  ufy  hertowedy  and  rtrein/ed,  Sec.  For  the  4atement  in  the 
plea  is  rather  explanatory  of,  th;in  atfoluiely  inconfif^cnt  with,  the  tranrH£tion  fitted  in  the 
condition  of  the  bond  5  but  if  it  were  inconiiftent  with  it,  the  plM  would  ft  ill  be  good  ui 
iliii  form. 

that 


PvrHAM. 
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that  if  the  defendants  fliould  pay  to  the  plaintiffs  the  full         i8o8. 
amount  of  the  bond  and  premiuoi  in  London  at  the  end  ^ 

*  ^  Paxtok 

of  nine  months  after  the  fafe  arrival  of  the  (hip  at  OJlend^         againj 
or^  in  cafe  (be  was  loft,  the  cuftomary  average  on  the 
falvage,  then  the  bond  was  to  be  void.     The  plaintiffs 
then  averred  that  the  (hip  afterwards  failed  with  a  cargo 
of  goods  from  Calcutta  to  0/lend^  and, on  the  25th  of 
.  ^tigufi  17899  within  the  nine  months,  arrived  at  Oftend^ 
whereby  the  defendants  became  liable  to  pay  in  London^ 
at  the  end  of  nine,  months  after  fuch  her  arrival,  the  full 
amount  of  the  bond  and  premium  amounting  to  3575/. : 
and  then  alleged  a  breach  in  nonpayment  of  that  fum  oa 
demand.     The  fecond  count  was  on  a  bond  of  the  de- 
fendant's, dated  at  London  on  the  23  d  of  March  1790. 
(defcribing  the  defendant  Popbam  as  of  Oftcndj  and  the 
other  defendant  as  late  of  Oflend^  then  of  London  ^  and 
defcribing  the  plaintiffs  as  merchants  of  London  \)  with 
this  condition  \  reciting  that  the  defendants  had  given, 
at  Calcutta  on  the  ift  of  January  1789,  fundry  bills  and 
a  refpondentia  bond  in  favour  of  the  plaintiffs,  of  which 
there  remained  unpaid  a  bill  of  Exchange  drawn  by  Mac*^ 
Jrthttr  OIL  Marjb  and  Creed  oi London  (not  accepted)  for 
I04I/.1 3/.4i/.and  the  refpondentia  bond  (mentioned  in  the 
firft  count)  for  3250/.  and  the  premium,  &c.;  and  that  the 
defendant8,defirousof  making  good  thofeengagements^had 
taken  fteps  for  conveying  the  property  of  fuch  part  of  44 
bales  of  piece  goods  then  in  pofleffion  oiGregme  and  Co,  of  . 
Oftend^  a9  had  not  been  paid  to  the  defendants,  ezclufive 
of  3000/.   previoufly  afligned  to  Charnotl  and  Co.   of 
Oftend\  fo  that  the  plaintiffs  might  receive  remittances 
from  Gregorie  and  Co.  for  the  faid  goods,  dedu£Ung  the 
3000/.  and  8oo/«  already   paid  to  the  defendant  Mac^ 
Arthur ;  but  that  being  well  aware  that  the  faid  proceeds 
would  not  in  all  probability  be  adecjuate  to  the  full  dif« 
Vol.  IX*  £  e  charge 
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1808.        charge  of  the  faid  unaccepted  bill  and  the  refpondentni 
>  bond  i  the  defendants  thereby  covenanted  lointly  and  fcvc- 

cgainft         rally  to  pay  all  deficiencies  that  might  be  found  in  realizing 
the  remittances  fo  direAed  to  be  made  to  the  plaintiflrs  : 
this  bond  was  therefore  conditioned  to  make  good  fuch 
deficiencies.   The  plaintiffs  then  aVerred  that  on  the  29th 
of  January  179a  they  received  from  Gregorie  and  Co^  on 
account  of  the  faid  goods  a  remittance  of  loool.  which 
was  inadequate  by  4021/.  13/.  to  the  full  difcharge  of  the 
faid  unaccepted  bill  and  refpondentia  bond ;  whereby  the 
defendants  became  bound  to  make  good  the  deficiency  : 
and  fo  alleged  a  breach  in  nonpayment  of  thelaft  men- 
tioned fum.     There  was  a  third  fpecial  count,  and  other 
common  counts,  not  material  to  be  dated.     The  defend* 
ants  pleaded  notf  e(l  fa£lum  to  each  of  ihe  three  fpecia} 
counts,  and  nil  dcbent  to  thereft.     3dly,  That  the  writ- 
ings obligatory  in  the  fecond  and   third  counts  are  the 
fame,  and  that  Gregorie  and  Co^  made  remittances  to  the 
plaintiffs  on  account  of  the  proceeds  of  the  goods  there 
mentioned,  to  the  amount  of  all  the  monies  due.     4thly, 
As  to  the  firfl,  fecond,  and  third  counts,  that  the  writing 
obligatory  in  the  firfl  count  mentioned,  and  the  refpon- 
dentia bond  in  the  conditions  of  the  writing  obligatory 
in  the  fecond  and  third  counts  mentioned  are  the  fame  ; 
and  that  the  plaintiffs  and  defendants  before  and  at  the 
time  of  the  fait  of  the  goods  after  mentioned  were  fub- 
je£ts  of  the  King ;  and  that  before  the  making  of  the 
faid  writing  obligatory,  viz.  on  the  ift  of  December  1788, 
it'  was  unlawfully  agreed  between  the  defendants  and 
the  houfe  of  Paxton  and  Co,  of  which  firm  one  of  the  prc- 
fent  plaintlfi*s  was  one,  that  Paxton  and  Co.  fliould  illegally^ 
and  againft  the  flatute,  and  without  the  licence  or  autho- 
rfty  of  the  Eafi  India  Company,  fell  to  the  defendants, 

and 
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and  deliver  in  the  Eaji  Indies  beyond  the  Cape  of  Good  Hope^         1,808. 
divers  goods  for  the  purpofc  and  to  the  intent  that  the  ' 

.  .  Paxtom 

f^id  goods  might  illegally  ahd  without  fuch  licence  be  ^againfi 
conveyed  from  the  Eafl  Indies  for  the  purpofcs  of  trade  : 
and  that  Paxton  and  Co,  in  purfuance  of  that  agreement 
aftcr^Tdrds  fold  and  delivered  the  faid  gooda  accordingly} 
they  well  knowing  for  what  purpofe  and  with  what  in- 
tent the  goods  had  b^n  bought :  and  that  they  aflided 
the  defendants  in  preparing  the  goods  for  carriage  upon 
fuch  illegal  dcfign  and  purpofe.  That  the  bond  in  the 
firfl:  count,  and  the  bill  of  Exchange  in  the  condition  of 
the  writing  obligatory  in  the  fecond  and  third  counts 
mentioned,  were  given  lowards  payment  of  the  price  of 
fuch  goods*  There  were  other  fpecial  pleas  in  fubftance 
the  fame  as  the  U(l.  To  the  fourth  and  fubftquent  pleas 
the  plaintiffs   demurred  generallyi  and  iflues  were  takea 

on  the  others.  ^ 

* 

Burrough  in  fupport  of  the  demurrers,  admitting  the 
agreement  dated  in  the  defendant's  pleas  to  be  unlawful, 
according  to  the  cafe  of  Camden  v.  Anderfon  (a),  infifted 
that  there  was  a  material  di(lin£tion  between  the  firfl: 
count,  and  the  fecond  and  third  ;  (the  two  lad  being  (ub- 
ftantially  the  fame.)  The  fird  count  is  on  a  bond  merely 
for  fecuring  the  payment  of  money  borrowed :  the  fecond 
and  third  counts  are  on  a  bond  given  to  forward  the  pay- 
ment of  a  bill  of  Exchange  as  well  as  the  bdnd  in  the  firft 
count :  fuppofing  then  the  fourth  and  fubfequent  pleas 
to  be  tenable  as  to  the  bill  of  Exchange  ;  though  this 
would  be  an  anfwer  to  the  fecond  count,  if  properly 
pleaded }  yet  if  bad  as  to  the  fird,  the  pleas,  being  entire^ 

(«)  6  Ttrm  Htp,  ^^y  and  i  B^f.  ^  PM  tju 
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1 80S.        j^re  bad  as  to  the  whole.    Then  taking  the  pleas  as  apjrfi* 
pAZTOK        cable  to  the  firft  count,  the  bond  there  dated  is  acommoa 
PwrHAM.       rcfpondentia  bond  :  the  picas  do  not  ftate  it  to  have  been 
colourably  given  ;  nor  do  they  allege  that  the  defendants 
were  not  indebted  to  the  plaintiffs  for  the  money  lent;  which 
mud  therefore  be  taken  as  adn^itted*    But  if  a  matter  in- 
confident  with  the  condition  of  i^ond  be  pleaded,  the 
plea  mud  fhew  the  ftatement  in. the  condition  to  be 
merely  colourable:  the  rule  of  pleading  being  that  the 
party  mud  confefs  and  avoid :  and  not  being  fo  dated, 
the  plea  is  inconfidcnt  with  the  charge  in  the  count, 
founded  upon  the  admiflion  of  the  party  under  feal; 
which  is  not  allowable.     The  condition  of  the  bond 
dates  that  3250/.  was  taken  up  by  the  defendants  of  the 
plaintiffs  to  run  at  rcfpondentia  intered*   The  pleas  date 
that  the  plaintiffs  fold  goods  to  the  defendants  ki  the  Et^ 
Indies  for  the  purpofe  of  trading  with  them  to  Eurepe, 
without  the  licence  of  the  Ea/t  India-  Company,  and  that 
the  plain tKFs  affided  in  preparing  the  goods  for  carriage, 
and  that  the  bond  in  the  firff  count  and  bill  of  Exchange 
in  the  fecond  and  third  counFts  were  given  towards  pay- 
ment of  the  price.     But  it  is  not  alleged  in  the  pteaa  that 
the  goods  fo  fold  were  the  goods  put  on  board  the  (hip  ; 
nor  is  the  bond  dated  to  be  in  any  other  way  conneAed 
with  the  goods  fold  by  the  plaintiffs  to  the  defendants 
than  by  the  averment  that  it  was  given  in  di/cbarge  of 
the  price  of  thoft  goods.     The  averment  then  in  thofe  pleas 
is  inconGdent  with  the  datement  of  the  bond  in  the  fird 
connCi  "  that  the  defendants  bad  taken  up,  borrowed,  and 
received  of  the  plaintiffs  the  fitlt  and  juft  fum  of^^^o/.^ 
for  which  the  bond  was  given^and  which  is  left  admitted 
bj  the  pleas.    In  Macrowe's  cafe  (a)  the  condition  of  the 

(«)  G9S,  29. 
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bond  declared  on  exprefTed  it  to  be  made  for  repayment  i8o8. 
of  money,  and  the  Court  gave  judgment  againll  the  de- 
fendantt  on  a  plea  ayerrtng  that  it  was  made  to  fecure  the  ^gainfi 
leafe  df  an  ecclefiaftical  living,  avoided  by  the  (lat.  j^E/iz. 
agreeably  to  the  rule  laid  down  in  0/dbury  v.  Gregory  (<i), 
(which  was  debt  on  bond  conditioned  for  the  payment  of 
money,)  that  it  is  not  averrable  that  the  money  was  to  be 
paid  for  any  other  caufe  than  what  the  obligation  exprf-fles. 
Admitting,  howerer,  that  fince  the  cafe  oi  Collins  y,  Blan* 
iirn  [b)  this  matter  mip^ht  have  been  well  pleaded  by  pro* 
per  averments ;  yet  where  the  matter  in  the  plea  is  direct- 
ly inconfident  with  the  matter  in  the  bond  and  condition, 
it  is  not  fuiHcient  fo  to  plead  it,  without  averring  that  what 
is  ftated  in  the  bond  and  condition  was  merely  colourable, 
and  traverfing  the  allegations  therein  contained ;  as  was 
done  in  the  lad  mentioned  cafe.  That  was  debt  on  bond 
conditioned  to  pay  350/-  to  the  plaintiff  on  a  cettain  day: 
to  which  the  defendant  pleaded,  that  before  making  the 
bond  and  the  note  after  mentioned  two  of  the  obligors 
flood  indifted  for  perjury,  and  on  the  day  when  the  tra- 
▼erfes  were  ready  for  trial  it  was  con  uptly  agreed  between 
them,and  the  p]aintifF,an<^  the  profecutor,that  the  plaintiiF 
fliould  give  the  profecutor  his  note  for  350/.  in  conGder- 
atiod  of  his  not  appearing  to  give  evidence  againft  the 
traverfers,  and  that  the  latter  (hould  give  the  bond  in 
queftion  to  the  plaintiff  to  indemnify  him  for  giving  fuch 
note.  And  then  the  plea  proceeded  to  aver  that  the  bond 
was  given  for  the  faid  confideration  and  no  other ;  which 
the  plaintiff  well  knew ;  and  denied  that  the  obligors  were 

indebted  to  the  plaintiff  at  the  time  in  any  Aim  of  money 
or  in  any  other  refpe^i  whatfoevert    To  which  plea  there 

(-)  Af#.r,  564.       .  Wa^^347. 
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i8o8*  was  a  demurrer  :  and  on  the  fourth  point  there  madci 
whether  the  plea  were  properly  pleaded  in  point  of  foim, 

sgMfi/i  Lord  C.  J.  Wilmot  in  dehverinc^  the  judfiment  pf  the 
Court  laid^  that  the  averment  pleaded  was  not  contradUforj 
but  explanatory  of  the  condition  :  and  it  was  faid  to  be  dif- 
ttnguifliablc  from  the  cafe  oi  Lady  Downing  v.Chapman{^^ 
which  had  been  cited,  as  of  Jf.  6  G.  2.  where  three  of  the 
Judges  had  decided  againft  a  plea  of  this  nature,  bccaufc 
they  thought  it  hiconfiltent  with  the  bond.     In  Collins  v. 

Blofitern^ 

(«)  The  cafe  is  not  reported,  but  Mr.  Burrougb  ftated  the  plea  from  Mr. 
Serjeant  'J  jfon*s  brief. 

Lady    Downing,    Executrix  of  Sir  Jacob  Gerrard 
Downing^  Baronet,  againjl  Chapman. 

To  debt  on  bond  dated  6th  Scftemheri'j  ^^  io€  267  SA  the  dtfendant 
craved  oyer  cf  the  bond  and  condition  \  which  reciting  that  the  dirfend- 
ant  hjd  theretofore  become  bound  to  Sir  ^attb  in  aioo/.  by  a  bond 
dated  6th  Jitnt  1750,  conditioned  to  pay  1104/.  91'  ^d,  and  intereli  on 
the  6ta'nt  Decemhtr  then  next,  which  he  had  not  done  y  and  that  upon  an 
account  {latcd  there  appcjired  to  be  owing  from  the  defendant  to  Sir 
yatob  for  principal  and  interefl  1339/*  u*  3^-:  the  bond  now  in  fuit  >>vas 
conditioned  to  pay  the  lad  mentioned  fum  and  intereft :  and  then  tlie 
defendant  pleaded,  i.  Non  eft  fadum.  adly.  That  Dun/icb  in  5»/- 
folk  is  an  ancient  borough,  having  an  indefinite  number  of  freemen,  and 
fending  two  burgeiTcs  to  parliament ;  and  that  t!»e  freemen  inhabiting 
within  the  borough,  and  not  receiving  aims,  bad  tlie  right  of  voting  in 
the  elcdiion  of  burgeffes.  That  before  and  at  the  time  of  making  the 
bond  %\TjMob  pretendtd  a  right  to  and  had  affuroed  the  goveroq)ent  and 
diredion  of  the  affairs  and  concerns  of  the  borough,  and  bad  declaif^ 
and  caufed  it  to  be  propagated  there,  that  fuch  pcrfons  only  at  be  ihouid 
approve  of  diould  reprefcnt  the  borough  in  parlianncnt :  and  that  the  de^ 
feodant  then  was  and  yet  is  a  freeman  of  the  borooigb,  inhalaciog  there, 
and  not  receiving  alms,  and  by  reafon  thereof  had  and  yet  hat  aright  to 
voce  in  the  ekdion  of  burgeflies :  and  that  the  defendant  was  alfo  at  the 

time  of  maklog  the  bond  indebted  to  Sir  y«it^  in  looLi  and  that  having 

lach 
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Blantern^  the  plea,  as  the  Court  obfervedydid  not  contradifi         1 808. 
the  bondj  but  only  (hewed  how  the  obligation   arofe.         " 

'  ^  Paxtow 

So  agtinft 

PornAM  • 

I  ■  ■  ^ 

fuch  right  to  vote,  and  bein;  To  indebted^  on  the  15th  ^ijuly  17519  be- 
fore the  making  of  (he  bond,  it  was  unlawfuUy  agreed  between  him  and 
Sir^flco^,  cluit  Sir  Javih  fhouid  not  demand  the  faid  debt  of  the  defendant, 
and  that  in  confideration  thereof  the  defendant  at  all  times  afterwards 
(hould  give  his  vote  in  the  elcQions  of  hurgeflcs  of  the  borough  for  fuch 
perfons  as  Sir  Jacob  (hould  from  time  to  time  approve  of,  and  none  elfe, 
andfliould  alfo  ferve  the  other  purpofcs  of  Sir^aro^  in  the  burougii ;  and 
that  for  fecuring  thefe  purpofes  the  defendant  ftiould  give  bis  bond  to  Sir  * 
Jae^h  in  the  penal  fum  of  2678/.  wtb  a  colour akU  condition  thereunder 
written  for  the  payment  of  i|'^9/.  11.  '^d.  with  intere/l;  but  ^that  Sir 
Jacob  fhould  not  demand  the  fame  of  the  defendaut  fo  long  as  he  continued 
to  vote  for  (nch  perfons  to  be  elected  burgcflfes,  &c.  as  %\xjac9b  fliould 
from  time  to  time  approve,  and  none  elfe,  and  ferve  the  other  purpofes  of 
S\r  Jatob  in  the  borough.  And  then  the  defendant  pleaded  that  in  purfu* 
ance  of  that  agreement  the  bond  in  queAion  was  given,  and  was  there*  ' 
fore  void  in  law.  The  plaintiff  by  her  replication,  protefting  that  tho 
plea  was  infuAcient  in  law,  admitted  the  confUtution  of  the  borough  as 
ftated ;  and  that  the  defendant  before  and  at  the  time  of  giving  the  bond 
was  and  'yet  is  a  freeman,  dec.  having  a  right  to  vote  in  the  eleAion  of 
hirgefles ;  but  protefting  that  Sir  Jacob  never  pretended  to  or  aflfumed 
any  fuch  right  to  the  government  and  dire&ion  of  the  affairs  or  concerns 
of  the  borough,  nor  propagated  any  fuch  notion  as  in  the  plea  dated  j 
and  protefting  alfo  that  the  defendant  before  and  at  the  time  of  making 
the  (aid  boad  was  indebud  to  Siry«c«^in  more  than  lOo/.;  and  alfo' 
protefting  that  no  fuch  agreement  as  mentioned  was  made  between  Sir 
Jacob  and  the  defendant ,  and  that  the  hood  was  not  given  on  any  fucb^ 
confideration ;  replied  that  the  defendant  before  and  at  the  time  of  mak- 
ing the  bond  was  juftlj  and  truly  indebted  to  Sir  Jacob  in  the  faid  fum  of 
1)39/.  If.  3^.  in  the  condition  menrioned,  and  that  for  fecuring  payment 
fhtreof  the  bond  in  qoeftion  was  given.  To  this  the  defendant  demurred, 
and  ftated  for  fpecial  caufes,  that  the  plaintiff  had  in  her  replication  al- 
leged that  the  fum  mentioned  in  the  condition  of  the  bond  was  due  from 
the  defendant  to  Sir  Jacobs  and  that  the  bond  was  given  for  fecuring  the 
repayment  thereof;  which  was  a  different  conlic!  ration  from  that  flared 
hy  the  defendant  in  his  plea;  and  yet  the  plaintiff  had  not^traverfed  the 
confideration  for  giving  the  bond  infifted  on  by  the  dcfen;!ant :  that  the 

£  e  4  replication 


4t6 


CASES  IN  EASTER  TERM 


i8c8. 


Paxtok 

Pof  HAM. 


So  in  Pole  V.  Harrobin  (a),  the  pica  was  not  toeonfiftent 
with  tht  condition  of  the  bond  %  the  bond  being  condi* 
tioned  to  pay  50/.  in  cafe  the  defendant  did  not  procuTC 

J.  H. 


Implication  attempted  to  draw  in  qiicAion  a  matter  immaterial  and  incon* 
clufivcy  and  contained  no  matter  on  which  a  pertinent  and  decifive  iflue 
could  be  taken  J  but  was  merely  argumenutive^  Ace. 


An  tflicer  can* 
not  commute 
for  money  the 
fervicesof  an 
imprcfled  maUs 
nerjet  him  go 
for  moneys  and 
a  bond  givj:n  to 
^IVeure  theman*s 
return  on  non- 
payment of  foch , 
money  is  void, 
and  may  be 
avoided  by  plea 
difclofin^  the 
nuetranfaQion, 
and  ihiwing 
that  the  man 
was  iUcgallyioi- 
prcflf  d. 


(«}  E.%%G.^.B»R.  The  following  note  of  the  cafe  is  taken  from  a 
MS.  book  in  the  hand-writing  of  tlie  late  Mr.  Dumferd^  tliough  probably 
ccpied  by  him  from  the  note  book  of  another  genileman  Uien  at 
the  bar. 

#  • 

Folk  agaiftfl  HahroAn,  E.  22, G.  3.  B.R. 

Dg-BT  on  bond  for  ico/.  the  defendant^  after  craving  oyer  of  the  btmd 
and  condition ;  which  laft  was  for  payment  of  50/.  '*  in  cafe  I  do  not  pro- 
cure J,  H.  Ccffer,  now  mprefedt  &c.  to  appear  and  deliver  himfelf  to 
the  plaintiff  whenever  he  (hall  be  called  upon  j'*  pleaded,  2iily»  thac 
y.  H.  Cm/ct  was  not  liable  to  be  imprcffcd  by  any  law,  Ace,  and  having 
■  been  unlawfully  imprtjfedy  the  plaintiff  was  unwilling  to  difcharge  him 
unlefs  he  would  agree  to  pay,  &c.  and  w^d  procure  thtf  defendant  to 
become  bound:  and  that  it  was  unlawfully  agreed  that  the  plaintiff 
(hould  difcharge  J,  If.  C.  and  that  J,  H  C.  (hould  pay,  arc.  as  a  gratuity 
and  reward}  &c.  s  that  the  defendant  at  the  reqoeli  of  the  faid  7.  H,  C. 
did  become  bound  for  fecuring  the  payment^  &c.  corruptly  and  unlawfully 
demanded,  ftcj  by  virtue  of  which  faid  feveral  premifesi  the  (aid  writing 
obligatory,  fo  made  as  aforeCaid,  was  and  is  void  in  law,  &c.  To  this  there 

was  a  general  demurrer.     [And  there  were  alfo  queftioos  oa  other  paita 

« 

of  the  pleadings  not  material  to  the  prefent  purpofe.] 


JTudfoi  the  plaintiff,  on  the  demurier  to  the  fecond  pba.  The  defendant 
canrot  aver  what  is  inconfiAent  with  the  condition  of  the  bond.  Jedi. 
166.  Ckrtb*  300,  Gb^wtan  v.  Drwning  C  h.^^  Mith»  6  G.  t.  This  laft  was  debt 
on  bond  for  the  payment  of  money  t  the  defendant  pleaded,  chat  it  was 
agreed  he  (hould  not  be  called  upon  unlefs  he  Aould  a£l,contrary  to  Sir 
Jdcoh  D9vmimg\  dire  Aions  in  voting.  Three  juilices  were  of  opioioii  agaiAil 
the  plea.  CoJuxt  v«  Blantern,  %  WilJ.  347.  does  not  impeach  Chafmmk  v. 
Pvuoning.    iPf^allacc,  amicus  cunae,  (iiid,  that  the  proceedings  in  Cb^ 
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J.  H.  C.  then  imprefl^d^  &c.  to  appear  and  deliver  him- 
felf  tothe  plaintiff  when  called  upon  ;  and  the  plea  being 
that  J.  H.  C.  haying  been  unlawfully  imprefled,  the 

plaintiiF 


i8oS. 


»  V.  Ikmnnni  were  (hyed  on  tht  authority  of  cbe  judsmeot  in  Celllns  v. 
BUmteni.^  The  defendant  i<  eftopped  from  controverting  a  fa£fc 
admitted  on  the  deed.  Movr^  410.  Gulh.  177.  Nty.  79.  AU,  51.  Sb6.  59. 
Strm,  511.  It  appears  that  the  party  wu  imprefled;  which  meanft 
Itgalljy  ex  vi  termini.  And  as  to  the  defendant  it  is  toully  immaterial ;  for 
if  it  be  otherwife^  there  is  a  proper  mode  to  obtain  the  party*s  difcharge : 
and  the  defendant  who  is  a  third  perfon  cannot  urge  the  contrary,  and  aver 
contrary  to  the  condition.  , 

Ltw^  cootr^.  Durefs  of  the  principal  is  no  plea  for  a  furety  In  an  ob- 
ligation ;  as  appears  from  Cn,  Jat.  187. :  but  the  matter  alleged  goes  to 
deftroy  the  inftruroent  itfeif  {  being  either  an  illegal  contrad,  or  a  re- 
ward for  remitting  an  unlawful  reftraint.  Collins  y.  Blantem  u  decifivcw 
Jmfrelfing  means  merely  detaining ;  and  we  may  ihew  this  illegal  cootraCI, 
which  is  paramount  the  condition. 

Lord  Mansficld  C.  J.    The  fecond  plea  Is  of  general  confequence: 
it  is  objefled  to»  becaufe  it  is  averring  contrary  to  the  condition  in  the 
bond;  and  on  this  point  there  is  fome  perplexity  in  the  cafes  $  but  there 
cannot  cxlA  fuch  an  abfurdity  as  that  a  man  A&all  have  a  good  dtlcnce 
to  an  adion,  and  not  be  able  to  ihew  or  take  advantage  of  It  either  by 
pleading  or  in  evidence.    Whatever  is  a  defence  in  law,  or  ground  for 
relief  in  equity  againll  a  deed,  may  be  pleaded,  and  is  Confident  with  tlM 
inilrument.    The  language  is,  1  did  give  the  inArument,  but  tinder  fuch 
cIrcumAaoces  as  make  it  void.    This  does  not  apply  to  voluntary  bondi. 
The  foundation  is  that  you  (hall  not  by  parol  impeach  a  written  agree* 
nient,  and  fay  that  the  agreement  was  different :  but  the  agreement  being 
admitted,  the  party  may  come  and  (hew  circumAances  to  vitiate  the 
whole  proceeding.    It  was  fo  determined  in  Ccirms  v.  Shrtreni,  to  avoid 
the  deed.    Here  the  party  fays  I  was  illegally  iinprefled  (1.  e.  de  faAo 
imprelTed),  and  entered  into  the  bond  to  avoid  being  imprif«med.    Oa 
the  face  of  the  bond  itfeif  this  almoA  feems  to  be  illegal.  What  authority 
can  an  officer  have  to  let  an  imprefled  man  go,  or  to  commute  his  fef- 
vices?  How  can  he  know  whether  the  fervices  will  be  wanted  ?  It  is  like 
a  flieriff  letting  a  prlibner  go.    The  demuirer  admits  the  fecond  plea  to 
be  true,  and  it  rs  a  good  pica* 

4  ITmi 
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I8d8.       .plaintiff  was  unwilling  to  difcharge  him,  aniefs  he  would 
Pa«tok       ^grcc  to  pay  5c/.  and  would  procure  the  defendant  to 
Pofa'*^        "become  l>cHind  :  and  thereupon  it  was  unlawfully  agreed 
thatlhe  phintiff  (hould  difcharge  J,  H.  C  on  the  de- 
fendant's becoming  bound  for  the  payment-  ^  that  fum. 
The  condition  of  the  bond  tlierecnly  dated  that  the  maki 
was  imprejfedi  whether  lawfully  or  not  did  not  appear  :  and 
the  plea  in  dating  that  he  was  unlawfully  imprefled  did 
not  contradifl  but  explain  the  Rendition.     The  authority 
pif  Downing  v.  Chapman  was  left  untouched.     Here  the 
pleas  date  a  tranfafiion  independent  of  that  dated  in  the 
condition  of  the  bond|  and  there  is  a  bare  averment  that 
the  bond  and  bill  were  given  for  an  unlawful  confidera- 
tion  arifing  out  of  fuch  foreign  tranTa£lion,  inconfident 
with  that  dated  in  the  condition  of  the  bond :  the  one 
dating  the  conGderation  to  have  been  monfy  borrowed  and 
received  by  the  defendants  of  the  plaintiffs  s  the  Other  dating 
it  to  be  for  the  price  of  goods  illegally  agreed  to  be  fmujgv 
gled  from  our  Eafl  Ifidia  fettlements  into  Europe. 

holroyd,  contra,  denied  that^^the  conGderation  for  the 
bond  as -dated  in  the  plea  was  inconfident  with  that  dated 
in  the  condition :  but  if  it  were,  he  dill  contended  the 
bond  would  be  void,  if  it  appeared  to  have  been  given  for 


fTooJ  moved  to  amend  by  replying  and  denying  the  fadl. 

BvLLER  J*  This  is  not  a  cafe  where  the  Court  ought  to  alTiit  you. 
The  do^^rine  In  Divining  v.  Chapnan  was  that  you  cannot  aver  a  difier- 
cnt  condition^  but  may  ftite  a  conGderation  confident  with  the  con* 
dition,  wKich  confidcration  is  illegal  and  may  prove  the  inftrument 

Judgment  for  the  defendant. 

»"7 


IN  THB  FORTT-EIGHTH  YeAR  OF  GEORGE   IIL  4I9 

any  illegal  confideration.     The  condition  of  the  bond         l8o8. 
dates  that  the  defendants  had  borrowed  of  the  plaintiiFs        ^" 

PaxtoK 

fo  much.     The  plea  Itates  that  it   was   illegally  agreed  a^ainft 

between  them,  that  the  plaintiffs  (hould  fell  goods  to  the       ^  ' 

defendants  to   be  carried  from  the  Eafi  Indies  to  Europe 
illegally,   and  that  the  bond  was  given   to  recover  the 
price  of  tho(e  goods.     Now  goods  a^^reed  to  be  taken  as 
money    may    be   declared  for  as    money  i  according  to 
Barbe  v.  Parker  (a).     But  fince  the   cafe   of  Collins  v« 
Blantern  (b)^  it  has  been  always  confidered,  that  whatever 
the  confideration  dated  in  the  bond  might  be,  it  was  com- 
petent to  the  defendant  to  aver  the  true  confideration^ 
however  inconflftent  with  that  dated :  and  indeed  unlefs 
this  were  foj  no  bond  could  ever  be  avoided  for  an  illegal^ 
confideration,  as  the  obligee  would  always  take  care  to 
ftate  upon  the  face  of  it  a  confideration  legal  in  itfelf, 
but  as  inconfident  as  poffible  with  the  true  one.     This  is 
done  every  day  in  cafes  of  ufury,  gaming,  and  dock- 
jobbing:  yet  the  true  confideratiorv  is  always  admitted 
to  be  dated*     [L^  Blanc  J.  This  has  frequently  occurred 
in  cafes  of  annuity  tranfa£iions,  where,  as  in  cafes  of 
ufury,  -goods  have  been  given  to  the  obligors  indead  of 
money,   as  dated  in  the  condition  of  the  bonds.]    la 
Hayne  v.  Maltby{e)   the  defendant,  having  covenanted 
with  the  plaintiff  to  ufe  his  patient  machine  and  no  otheri 
was  held  not  to  be  eftopped  from  pleading  in  bar,  to  an 
adion  on  the  covenant,  matter  which  avoided  the  patent. 
And  in  Lightfotrt  v.  Tenant  (</),  whidi  was  debt  on  bond 
conditioned  for  thd  payment  of  money,  the  fourth  and 
£zth  pleas  were  in  the  fame  form  as  thefe  in  quedion| 

(«)  I  H.  BUch  %%%•  aivl  vide  ffandi  v.  Burtoay  ante^  349. 

(*)  a  iPilJ.  347.  («)  3  Terw  Rtf,  43?. 

and 
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i8o8«  >n<l  dated  that  the  bond  was  given  to  fecure  payment  of 
— -  the  price  of  goodr  nnlawf uHjr  agreed  to  be  fold  and  de- 
mimnjk  livered  in  London  by  the  plaintiff  to  the  defendant,  to  be 
by  the  latter  (hipped  to  Oftend^  and  from  thence  re« 
fliipptd  for  the  Eajl  Indies^  and  there  trafficked  with 
clandeftinely  i  which 'was  held  to  be  a  good  bar  to  the 
a£ilon. 

Burroughs  in  reply,  faid  that  there  was  no  queHion  in 
the  laft  cafe  as  to  any  inconfiftency  between  the  matter 
pleaded  and  the  condition  of  the  bond.  And  as  to  the 
cafes  of  ufury,  &c«  where  goods  had  been  agreed  to  be 
taken  as  money,  and  the  fecurity  dated  the  agreed  value 
as  fo  much  money  |  it  might  have  been  taken  to  be  fo  as 
againd  the  party  contrading  on  that  balis ;  and  then  the 
quedion  of  inconfidency  between  the  confideration  dated 
in  the  bond  and  that  dated  in  the  plea  would  be  avoided. 
The  cafe  of  the  patent  turned  on  the  original  avoidance 
of  it  by  force  of  the  dat.  21  Joe.  i.  c,  3.  becaufe  it  was 
not  a  new  invention :  as  infancy  or  coverture  may  be 
pleaded  in^bar  of  an  a£lion  on  a  bond,  becaufe  they  evince 
the  incapacity  of  making  the  deed. 

Lord  Ellenborough  C.  J.  At  prefent  I  cannot  en** 
tertain  a  doubt  upon  the  point ;  but  if  on  further  confi- 
deration any  doubt  (hould  occur  to  myfelf  ormy  brotherSi 
wc  will  mention  it  i  and  the  rule  for  the  judgment  which 
we  ihall  now  pronounce  need  not  be  drawn  up  till  the 
end  of  the  term.  I  own  I  do  not  feel  that  palpable  incon«  * 
Cdency  which  has  been  fo  much  relied  on  in  argument 
between  the  confideration  dated  in  the  plea  and  that  dated 
in  the  copdition  pf  the  bonds.  The  tonditie.n  of  the  fird 
toad  dates  that  the  defendants  took  up  fe  much  money 
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■ 

of  the  plaintiffs  which  was  to  run  at  rerpondentiaintereft  i8ot« 
oa  the  fecurity  of  certain  goods  (hipped  from  Calcutta  ■— — • 
to  OJtendi  the  fecond  count  is  upon  a  bond  conditioned  ^mimmft 
to  fecure  the  payment  of  certain  bills  of  Exchange  and 
the  money  remaining  due  on  the  refpondentia  bond  be« 
fore  mentioned.  The  pleas  ftate  that  the  bill  and  re- 
fpondentia bond  were  given  to  cover  the  price  of  goods 
fold  by  the  plaintiffs  to  the  defendants  for  the  purpofe  of 
an  illegal  traffic  from  the  Eajt  Indies^  and  that  the  plain- 
tiffs knowingly  aOilled  in  preparing  the  goods  for  car- 
riage upon  fttch  illegal  voyage.  Now  upon  the  adjuftment 
of  the  account  after  the  goods  were  .fold^  the  parties 
might  have  calculated  upon  the  debt  as  upon  a  loan  to  that 
amount :  and  therefore  there  is  no  necefiary  inconfift- 
ency  between  the 'two  (latements;  even  taking  the  cafe 
upon  the  ftri&  rule  of  law,  as  it  had  been  generally  con- 
iidered  before  the  cafe  of  Collint  v.  Blantern,  But  fince 
that  cafe,  to  the  principle  of  which  I  more  readily  accede 
than  to  what  was  laid  down  in  Downing  v.  C^A/iffj/y,  which 
was  always  much  quefltioned-;  there  can  be  no  doubt  upon 
the  fttbjefi.  According  to  the  do£trine  of  the  Chief  Juf- 
tice  in  Collins  v.  BlunUrn^  unlefs  the  obligor  were  per- 
mitted to  contravene  the  condition  of  the  bond  by  plea 
fliewing  the  truth  of  the  tranfadion,  a  bond  would  be 
made  a  cover  for  every  fpecies  of  wickednefs  and  illegality. 
It  would  only  be  neceflary  to  have  a  bond  with  a  condi- 
tion dating  the  conGderation  of  it  as  widely  different  from 
the  truth  as  poi&ble.  That  cafe  which  was  decided  in, 
1767  runs  on  all  fours  with  the  prefent,  except  that  the 
condition  there  was  general  for  the  payment  of  money. 
And  Gnce  the  cafe  of  Pole  v.  HarroUn  in  1782,  it  has 
been  generally  underftood  that  an  obligor  is  not  tied  up 
iirom  pleading  any  matter  which  (hews  that  the  bond  was 

gives 
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s8c8i  given  upon  an  illegal  confideration,  whether  confident 
Paxtoji  ^'  not  with  the  condition  of  the  bond.  At  prcfent  I  fee 
li^fr^L.  "^  ^^^^  inconfiftcncy :  but  if  I  did,  I  fliould  ftill  be  pre- 
pared to  abide  by  the  principle  of  Collint  v.  Blantem^  that 
the  defendant  might  by  his  pica  introduce  a  ft^tementof 
fadls  inconfiftent  with  what  appears  upon  the  condition 
of  the  bond,  in  order  to  (hew  its  illegality. 

Gros£  J.     One  queftion  made  is  whether  the  matter 
fct  forth  in  the  deffendant's  plea  has  been  well  pleaded; 
and  it  is  contended'not  to  be  fo,  becaufeit  is  inconfiftrnt 
with  what  appears  on  the  condition  of  the  bond^  and  that 
the  matter  as  dated  in  the  condition  is  not  averred  to  be 
colourable,  nor  didin^ly  traverfed.     I  am  rather  inclined 
to  think  however  that  there  is  no  abfolute  inconfidencf 
between  them,  but  that  taking  the  whole  tranfa£lion  to« 
gether  as  difclofed  by  the  condition  of  the  bond  and  in  the 
pieasj  the  one  may  be  taken  in  explanation  of  the  other. 
And  it  would  tend  greatly  to  defeat  the  judice  of  the 
cafe  if  this  mode  of  pleading  were  not  allowed.     Hie 
only  quedion  then  is  whether  the   matter  fo  pleaded 
(hews  the  conGderation  of  the  bond  to  have  been  illegal 
and '  void.    Now  the  plea  difclofes  an  illegal  agreement 
between  the  parties  againd  the  rights  of  the  Emfl  InJioA 
Company,  and  that  the  bonds  in  quedion  were  given  in 
furtherance  of  that  illegal  agreement;  being  given  to  co- 
ver the  price  of  goods  fold  and  (hipped  for  the  purpofe 
of  eluding  the  Company's  charter.    This  is  not  incom- 
pattble  wi:h  what  is  dated  in  the  condition  of  the  bond : 
but  if  it  were,  how  can  a  tranfaclion-  of  this  fort  be  got 
at  but  by  dating  the  true  fa£l8  ?  If  the  obligor  were  0(m* 
eluded  by  a  cblourable  tranfaSion  dated  in  the  boDd>  it 
would  be  a  recipe  for  getting  rid  of  ^  objedipn  to^ 
'•     .  it 
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k  howeTcr  illegal  the  confideration  may  have  been.     I        i8o9« 
think  therefore  the  rule  in  ColHns  v.  Blantern  was  wifely        — — 

'  Paxtok 

introduced,  and  has  been  wifely  aflented  to   from  that       ^'^'''"^ 
timcj  that  wherever  the  conGderation  of  a  bond  was  ille- 
gal, the  defendant  may  (hew  that  by  his  plea. 

Le  Blanc  J.  It  is  admitted  that  the  tranfa£lion  d'lf- 
clofed  by  the  plea  is  illegal  *,  namely,  the  fale  by  the  plain- 
tiffs to  the  defendants  of  goods  in  India  to  be  conveyed 
from  thence  to  Europe^  without  the  liccnfe  of  the  Eafl  In* 
dia  Company ;  and  the  plaintiffs  having  aided  the  defend* 
ants  in  preparing  the  goods  for  flitpment  for  that  purpofe: 
for  the  price  of  which  goods  the  fecurities  in  queftion 
were,  given.  The  only  dbjeflion  made  is  to  the  form  of 
the  pleas:  and  it  is  faid  that  becaufe  the  bond  is  not 
conditioned  .fimply  for  the  payment  of  money,  but  is 
dated  to  be  given  for.  nioney  taken  up  and  borrowed 
ttpon  refpondentia,  that  is  inconfiftent  with  the  (latement 
in  the  plea  that  it  was  given  to  cover  the  price  of  goods 
fold  and  delivered  for  the  illegal  purpofe  mentioned: 
and  that  therefore  the  plea  ought  to  have  gone  on  and 
negatived  that  the  bond  was  given  for  money  fo  taken 
up  and  borrowed,  and  to  have  (hewn  that  the  tranf- 
a£lion  was  colourably  ftated  in  the  condition.  But  af- 
ter the  cafes,  breaking  in  upon  the  old  rule,  have  de- 
termined that  though  the  bond  ftate  nothing,  illegal  upon 
the  face  of  it,  the  obligor  may  (hew  by  his  plea  that  it 
was  given  for  an  illegal  conGderation,  they  have  in  effc^ 
decided  that  he  may  (hew  an  illegal  conGderation  different 
from  the  conGderation  ftated  in  the  condition  of  the 
bond*  And  when  the  plea  ftates  that  the  bond  was 
given  to  cover  the  price  of  goods  illegally  contraded  to 
be  fold  and  (hipped,  it  does  in  efieft  deny  that  it  was 

I  given 
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i8o8»  given  for  mouey  borrowed  :  and  it  (bews  that  the  ttzie^ 

'     '  ■  ment  of  the  tranfa&ion  in  the   condition  was  made 

Paxton- 

sgsi^  colourably  in  order  to  cover  the  illegal  agreement. 
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Bayley  J.  faid,  that  having  advifed  on  thefe  pleading* 
when  at  the  bari  he  {hould  not  give  any  opinion  upon  the 
cafe. 

Judgment  for  the  defendants. 


r«/a^  Stokes  agahji  Mason. 

An  attorney  df  TPHE  plaintiflr  fucd  the  defendant  as  a  common  perfon 
K»*  pri^^'  ^y  original,  and  declared  upon  a  bill  of  Exchange 

legcajainft         acccDtcd  bv  the  defendant  and  afterwards  indorfed  to  the 

being  fued  by        •*'*•*•  t"""        J 

origiaii*  impro-   plaintiff.    The  defendant  pleaded  in  abatement,  that  he 

pcrJy  ftiteii  the     »'  r  .u    r  •  j        •  •     i 

cuftom  of  this     ought  not  to  be  compelled  to  anlwer  the  laid  ongmal 

Court  tobenot®  *•.,  i_i© 

•o  compel  its  writ,  bccaufc  he  is  and  was  on  the  day,  &c.  an  attorney 

fSrJTorTgi?'  of  B.  R.  I  and  that  in  the  fame  Court  there  now  is  and 

fi!i>5«S^  ^^^^  ^^^^  immemorial  hath  been  a  cuftom  that  no  attor- 

frun  their  »jice,  ^   ^c  jj^^  f^jd  Court  hath  againft  his  will  been  compelled 

Ac.  (which  w       "  '  .  r       I      /v 

the  cuftom  in      to  anfwet  any  perfon  in  any  perfonal  action  prolecuted 

C.  B.  but  not  ^      ,  1  •  I.  1      1.  J 

in  this  Court  0  hcrc  by  original  writ  fucd  out,  which  hath  not  concerned 
enough  api^ar-  the  king,  unlcfs  he  hath  been  fix^  forejudged  from  his  office 
[Sf  prd"^"  of  an  attorney  of  this  Court,  upon  a  bill  exhibited  here  to 
S?n?foQ*!idb-  the  jufticcs  of  our  Lord  the  king  before  the  king  himfelf, 
tion  hew,  might  -gainft  fuch  attorney,  and  filed  in  the  fame  Court.    And 

be  rejeard  as  o  * 

(urpiufsge.  ^tcn  the  defendant  averred  that  he  hath  not  been  fore- 
judged from  his  office,  &c.  and  that  he  is  impleaded  by 
the  original  writ  aforefaid  agwnft  his  will,  and  againft 
the  cuftom  aforefaid:  and  this  he  is  ready  to  Yerify; 

wherefore 
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wherefore  zm  the  defendant  is  and  was  on  the  day,  Stc.  an        1808. 
attorney  of  the   faid  court,   &c.   he  prays  his  prifi-       7    j^^ 
lege  aforefaid  to  be  allowed  and  adjudged  hinii  &c«    To        agmnft 
this  the  plaintiff  demurred  fpecially,  becaafe  the  defend- 
ant by  his  plea  had  alleged  an  immemorial  cuftom  in  this 
court|that  no  attorney  of  the  court  had  againft  his  willbeea 
fued  by  original' in  any  perfonal  a£lion,  &c.  unlefs  he  had 
been  hvQ.  forejudged  from  his  office^  ISc, :  whereas  an  attor- 
ney of  this  court  was  not  by  the  pra^ice  of  the  court  in 
that  behalf  to  \>t  forejudged  from  his  office  of  an  attorney  of 
this  court  in  manner  and  form  as  the  defendant  had  aU  ^ 

leged :  and  whereas  the  defendant  fliould  have  pleaded 
that  he  ought  not  contrary  to  his  will  to  be  conlpelled  to 
Tinfwer  in -any  manner  whatever  except  by  bill  to  be  ex« 
hibited  againft  him  as  an  attorney  of  this  court. 

Beft^  in  fupport  of  the  demurrer^  faid  that  the  defend* 
ant,  meaning  to  avail  himfelf  of  his  plea  of  privilege  as 
an  attorney  of  this  court,  had  improperly  pleaded  it  ia 
the  form  of  an  attorney  of  C.  B.:  and  this  being  (hewn 
as  fpecial  caufe  of  demurrer,  the  Court  will  not  xt]t6t  it 
as  furplufage  {a).  Pleas  in  abatement  are  always  cou« 
ftrued  ftrifily  [b) ;  and  fliould  ftate  a  better  procefs* 
Bat  ftating  a  cuftom  here  of  forejudging  attomies  of  their 
privilege  is  only  calculated  to  miflead. 

^d/Zoif,  control  obferved  that  what  was  unneceflarily  ftat« 
ed^inrefpeA  to  the  cuftom  of  an  attorney  of  S.  R*  being 
forejudged  of  his  office,  went  to  narrow  and  not  to  extend 
his  privilege,  and  might  well  be  rejeQed  as  infenfible  and 
furplufage }  there  being  no  fuchcuftom  known  mB.  IL  But 
as  an  attorney  of  this  court  was  not  fuable  at  all  except  by 

(tf )  SmtIow  v.  Evm$*  I JTUJ,  99.     {h)  Rokm  v,  iMftr,  5  Ttrm  ft^.  489» 

Vot^.IX.  Ff  bill 
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1 80  8*        bUI;  ind  here  the  defendant  was  fued  by  original ;  enoogk 
[^  appeared,  without  the  furplus  miittcr,  to  (hew  that  the 

t^auifi        defendant  was  entitled  to  his  privilege. 

Lord  £ll£MBorouch  C.  J.  Admitting  the  general 
pinciplei  that  a  plea  in  abatement  to  the  writ  mull 
giTe  the  plaintiff  a  better  procefs,  it  is  fufficient  for 
the  defendant  to  plead  that  he  is  an  attorney  of  this  courtt 
and  as  fiich  to  claim  his  privilege  not  to  be  fucd  by  ort« 
ginal :  for  we  will  take  notice  that  an  attorney  of  thta 
0  court  can  only  be  fued  by  bill.     Itfs  true^the  plea  goes 

on  to   (late  fomething  about   a  cuitom   in   this  court 

pf  forejudging  an  attorney  of  his  privilege ;  of  which 

« 

ve  know  nothing;  but  enough  being  (hewn  to  fup« 
port  the  plea,  that  which  is  here  added  unnecef* 
farily  will  not  vitiate  it;  as  in  Hopkins  ▼•  Squihlt^ 
J  Ld.  Ray.  702.  And  in  Routb  et  Uxor  ▼.  Weddeli^ 
2  Lutw,  1666.  where  exception  was  taken  to  a  plea  of 
privilege  by  an  attorney  of  C.  B.  that  the  cuilom  was  not 
ftated  with  fufEcient  precifion,  the  Court  faid  they  would 
take  cognizance  of  the  privileges  of  the  attornies  of  the 
court,  and  therefore  the  cudom  need  nojt  be  fo  precifelj 
alleged  as  other  cuftoms. 

Per  Curiam^  Judgment  for  the  Defendant. 


Tueftfay, 
May  17th. 

HussEY  azain/l  Christie  and  Others. 

The  maftcr  of «  '^      ^ 

on  u  for  money   'T'HE  Lord  Chancellor  fent  the  following  cafe  for  the  ' 

expended  or  -»•  •    •  «.     r  *L'    #^       *. 

debts  incumd     '       Opinion  of  this  Court, 

by  him  for  re-         Qn  the  28th  of  Juh  1804  John  HtU,  the  owner  of 

pain  done  to  it  J    ^  ^  ^ 

00  the  voyage,     ^i^  fiiip  Britannia^  engaged  by  a  written  contraft  the 

plaintiflF  Hti£ej  as  mafter  of  hcrj  on  a  voyage  to  the  ^uih 

SfA  fiihery*    [The  cafe  fet  forth  the  contraf^,  but  no« 

4  thing 
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thing    turned    upon    the    particular    provifions    of    it«         l8o8. 
Amongfl  other  things  it  dated  thdt  Hiil  agreed  to  allow 


Caaiftni^ 


Hvssty 

to  Hujey  for  his  own  fervices  and  alfo  for  providing  o(E-         agatn» 

cers  and  crew  for  the  voyage  one-third  of  the  neat  pro« 
ceeds  of  the  adventure:  and  that  Hujfey  (hould  difchnrge 
all  the  lawful  demands  which  ihe  faid  officers  and  men 
might  have  on  the  (hip  and  cargo.]  The  (hip  being 
equipped  and  provided  for  the  voyage,  the  plaintiff  took 
the  command  as  mailer,  and  failed  from  England  in  Sep^ 
timber  1804  upon  the  voyage  agreed  upon9  and  profe« 
cuted  the  fame  wich  all  due  diligence  ;  and,  having  pro* 
cured  a  confiderable  cargo  arrived  with  the  (hip  at  Port 
Jack/on  in  %9Uth  Wales  in  June  i8c6  ;  but  in  confe« 
quence  of  her  having  met  wich  very  fevere  weather  and 
fuftained  much  damage  it  became  impoffible  to  profecute 
the  voyage  further^  without  confiderable  repairs  at  P(frt 
Jack/on.  The  plaintiflF  accordingly  caufed  the  neccfTary 
repairs  to  be  done,  and  the  articles  of  tackling  and  fur- 
niture wanting  to  be  fupplied,  and  expended  a  large  fum 
of  money  for  thofe  purpofes.  But  not  being  able  to  ad- 
vance all  the  money  neceiTary  to  complete  the  repairs^ 
he  drew  feveral  bills  of  exchange  upon  Hill  the  owncr^ 
for  the  purpofe  of  raifing  n>oney  to  fupply  the  deficiency. 
Having  completed  the  repairs  neccifary  fqr  bringing  the 
(hip  and  cargo  home,  the  plainti6F  fet  fail  from  Port 
Jack/on  for  Effgland ;  but  in  the  courfe  of  the  voyage  it 
became  nece  Jary  to  make  further  repairs  and  to  procure 
a  new  cable ;  for  all  which  the  plaintiff  was  obliged  to 
draw  other  bills  of  exchange  on  the  owner,  and  alfo  to 
give  his  own  promiffory  note*  The  plaintiff  arrived  with 
the  (hip  and  cargo  in  London  on  the  15th  of  April  1807. 
During  his  abfence  on  the  voyage  Hill  tHe  owner  became 
a  baakrupt^   and  a  com  million  was  duly  iffued  againft 

F  f  z  bim^ 
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iSoS*.        hitn,  and  fome  of  the  defendants  were  cbofen  his  af« 
Z  fignees.    None  df  the  bills  of  exchange  mentioned  have 

a^amfl  been  paid  by  Hi/I  or  his  aflignees  ;  and  fome  of  tbem 
have  been  taken  up  by  the  plaintiff,  as  the  drawer,  fincc 
his  retm'n  with  the  (hip.  Nor  has  any  part  of  the  money 
expended  by  the  plaintiff  in  the  repairs  of  the  (hip  and  in 
providing  the  neceffary  tackling  and  furnitore  been  re- 
paid to  him.  The  plaintiff  intended  and  endeavoured  to 
retain  the  (hip  in  his  pofle(fion  until  he  had  been  reim- 
burfed  the  money  expended,  and  indemnified  againft  the 
debts  incurred  by  him  zs  aforefaid ;  but  HUPs  a(Egneea 
and  the  other  defendants  (who  claim  an  intereft  in  the 
fliip  or  cargo,)  or  fome  of  them,  forcibly  took  poffeffion  of 
the  (hip  and  brought  her  into  the  Londan  dock.  Where- 
upon  the  plaintiff  filed  his  bill  in  Chancery,  amongft 
other  things,  for  an  injuodion  to  reftrain  the  defendants 
from  dtfpofing  of  the  (hip  and  cargo  until  his  claim 
(hould  be  firft  fatisfied  :  and  the  defendants  having  put 
in  their  anfwer,  the  Lord  Chancellor  dire£led  this  cafe 
to  be  ftated  for  the  opinion  of  this  Court  upon  the  foir 
lowing  queftion  :  Whether  the  plaintiff  had  any  lien 
on  the  (hip  for  the  money  expended  or  debts  incurred  by 
him  for  the  repairs  done  to  her  on  the  voyage  i 

Scarlett^  for  xht  plaintiff,  admitting  that  he  had  not 
found  any  adjudged  cafe  at  law  upon  the  point,  faid 
that  it  was  taken  for  granted  in  many  cafes  that 
the  mafter  had  a  lien  upon  the  (hip  for  the  amount  of 
the  neceffary  repairs  of  it  paid  or  contra£^ed  for  by 
.him  abroad,  though  not  for  repairs  done  in  England  i 
and  he  inftanccd  Wilkins  v.  Carmichael  (o),  Watkinfin  v. 
BarnarJi/Ion  (^},  and  Ex  parte  Shank  and  Others  {c).   AU 

(«)  Dwil  loi.  (^)  %  Pr  ff^mt.  367.    In  this  cafe  the  Mafter  of 

the  Rolls,  as  it  appran  by  Mr.  Cfr*s  noie  from  the  regHhar*»  book,  hei<f 
that  the  money  paid  to  tradcfmen^br  repairs,  &c.  by  the  Captain  abroad 
was  not  a  Cen  on  the  (bip«  (^  I  M.  234. 

X  writers 
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Writers  agree  that  the  mafter  has  a  right  to  hypothecate  the        1 8o8. 
fliip  for  repairs  made  abroad  ;  which  feems  to  proceed  on  ' 

the  principle  of  his  having  a  lien  on  it  for  expences  fo  in-         againft 
eurred,  for  which  he  would  be  perfonally  liable ;  for  he 
cannot  convey  a  right  to  another  which  he  had  not  him- 
felf.     [Lord  Ellenborough,     One  may  have  a  power^  who 
has  no  lien  or  intereft  In  the  thing  to  be  conveyed ;  as  an 
attorney  may  do  an  a£l  to  bind  his  principal,  without 
having  any  intereft  in  the  fubjefl-matter.^    This  cafe 
(lands  on  the  maritime  law,  by  which  the  mafter  would 
be  perfonally  liable  for  repairs  ordered  by  him :  and  thia 
is  recognized  by  the  law  of  England  with  refpeft  to  re- 
pairs made  abroad :  which  diflPers  this  from  the  ordinary 
cafe  of  attornies  or  agents,  who  when  treating  as  fucb^ 
within  the  fcope  of  their  authority,  are  not  perfonally  liable. 
^or  A  Ellenborough.  The  mafter'^  liability  muftdepend  upon 
his  contrad.     If  he  gave  notice  to  the  (hipwright  abroad 
before  he  made  the  repairs  that  he  was  to  look  only  to 
the  fecurity  of  the  (hip  and  its  owners,  the  mafter  would 
not  be  perfonally  liable.]    Perhaps  the  repairs  would 
not  be  undertaken  without  the  mafter's  perfonal  fecurity  % 
and  if  his  duty  and  the  intereft  of  hid  owners  oblige 
liim  to  enter  into  contrafis  for  their  benefit,  for  which  he  is 
perfonally  liable,  he  ought  to  have  a  lien  on  the  (hip  to  in* 
demnify  himfelfs  otherwife  he  will  not  engage  in  them^ 
ind  the  (hip  and  whole  adventure  may  be  loft.  Every  lien 
attaches  on  the  pofleflion  of  the  thing ;  but  the  pofleflion 
is  ftill  in  the  mafter  during  the  repair  \  and  if  he  pay  ths 
tradefman,  it  is  the  faotie  as  if  he  made  the  repair  him- 
felf.     Then  why  (hould  he  not  have  a  lien  as  well  as  an* 
other  ?     [Lord  Ellenbdraugb.     Have  you  any  caCe  where 
an  agent  has  been  held  to  have  a  lien  for  work  done  by 
others  whom  he  has  fet  to  work  upop-  the  property  of 
his  principal  ?    Lt  Blanc  J«    The  agent  is  not  the  per- 

Ff3  fon 
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i8o8»       fon  doing  the  work  J    If  the  agent  undertake  perfontOy 
''  for  it»  as  between  him  and  his  employer,  he  may  be  faid  to 

n^mmjf  do  the  work,  [Lord  Ellenborougb.  Do  you  derive  the  mas- 
ter's power  to  hypothecate  from  his  intereft  in,  or  hit 
authority  over,  the  fubjed-matter  ?3  The  .principle  on 
which  fuch  a  power  is  founded  is  to  enable  the  mafter  to 
preferye  the  property  in  cafes  of  neceflity,  and  the  fame 
principle  leads  to  giving  him  a  lien,  to  encourage  him  to 
pledge  his  perfonal  fecurity  for  the  fame  purpofe.  He 
cannot  even  hypothecate  the  (hip  if  he  can  raife  the  mo* 
ney  wanted  without  it.  The  mafter  has  clearly  a  lien 
on  the  cargo  for  the  freight,  and  he  is  liable  tp  the  fea- 
men  for  their  wages :  but  if  the  owner  may  take  (hip 

• 

and  all  from  him,  there  would  be  an  end  of  his  lien. 

Marryat  contra.  Liens  for  work  done  arife  out  of  the 
ufages  of  trade,  and  are  in  derogation  of  the  com  moo 
law.  If  the  lien  in  queftion  exid  at  all,  it  mud  be  by  the 
xi'^t  of  trade  ;  but  that  has  never  been  recogni2ed  by 
any  adjudged  cafe,  nor  has  ever  prevailed  in  prafbice : 
and  no  inference  can  be  drawn  in  its  favour  from  the 
diftribution  of  afTets  or  of  bankrupts'  eftates,  by  a  court 
of  equity,  for  the  benefit  of  the  mafter  who  has  laid  out 
money  for  the  ufe  of  the  (hip  abroad,  where  the  fubjed* 
matter  was  in  the  hands  of  the  Court.  If  the  mafter  had 
ever  been  confiJrred  as  having  alien.  It  would  have  been 
mentioned  in  the  books  which  acknowledge  his  right  to 
hypothecate  ;  but  the  mention  of  that  alone  rather  ex- 
cludes any  right  of  lieu  inhimfclf;  and  there  is  no  in* 
ftincc  of  an  hypothec4Uan  by  ^a  mafter  to  himfelf.  It  is 
clear  that  the  mafter  has  no  lien  on  the  (hip  for  his 
wages  [a)  at  common  law  ;  and  the  decree  in  his  favour 

(«)  Vide  jSUftt  00  merdiant  flilptj  Sec.  i^  edit  421* 
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in  that  refpec^,  in  Watkinfon  v.  Barnardijion  (a),  muft  have  l8oS« 
proceeded  upon  equitable  grounds.  Nor  docs  it  appear  — — 
that  the  Mailer  of  the  Rolls  meant  to  fay  that  he  had  a         «f«<V 

C 11 A  (  ft  T 1  Jf 

lien^  in  the  ftrid  fenfe  of  the  word,  in  any  ca(e ;  but  onl^ 
that  he  had  a  fpectfic  remedy  in  rem  by  procefs  in  the 
Admiralty  court :  for  where  there  was  no  pofieffion,  as 
In  that  cafe,  there  cpuld  be  no  lien.    Befides,  the  pof- 
feflion  of  the  mader  is  in  all  cafes  the  poiTeflion  of  the 
owners,  and  not  adverfe  to  them.    So  his  lien  upon  the 
freight  is  for  the  benefit  of  the  owners  as  againft  the 
confignees  of  the  goods.     The  owners  therefore,  taking 
poflcflion  of  the  (hip  and  cargo,  take  their  own  lien  for 
the  freight  at  the  fame  time  :  nor  can  the  captain  pre- 
vent  them  from  receiving  the  freight;  for, which  they 
may  maintain  an  action  in  their  own  names ;  though  the 
captain  may  Cue  in  his  own  name  for  it.    To  give  the 
mafter   a  lien  on  the  (hip  would  have  this  bad  confe- 
quence,  that  after  every  voyage  the  captain  would  dc« 
tain  pofleflion  till  his  account  with  his  owners  was  fet« 
tied  }  and  they  would  be  often  obliged  to  fubmit  to  im« 
proper  charges  to  avoid  the  inconvenience  and  cods  of 
delay. 

Scarlett^  in  reply,  faid  that  the  law  of  merchants  recog- 
nized the  principle  of  the  lien  in  queftion,  and  therefore  the 
common  law  adopted  it.  The  reafon  why  themaftef  cannot 
fue  in  the  Admiralty  forwages,as  the  feamen  may,isbecaufe 
he  has  a  lien  for  them  on  the  freight  which  he  is  entitled 
to  receive;  which  lien  would  be  defeated  if  the  (hip 
might  be  taken  from  him.  [Bay/ey  J.  The  reafon  given 
in  the  books  why  the  mafter  cannot  fae  in  the  Admiralty 
court  for  his.  wages  is  becaufe  he  has  contraded  per- 

Ff4  fonallv 
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l8o8,        fonally  with  the  owner  for  them.]    Though  the  pof- 
,,  fcflion  of  the  fhip  by  the  maft^r  be  for  many  purpofes 

Huisiy  '  J  Mr     f 

^mt*ft  that  of  bis  ownerl,  yet  for  others  he  has  a  diftin£i  pof« 
feiSon  from  them,  and  may  maintain  trefpafs  upon  it. 
In  JuJHn  V.  Ballam  {a)  it  is  faid  that  by  the  maritime  law 
evejry  contraQ;  of  the  mafter  implies  an  hypothecation ; 
'  though  not  fo  by  the  common  law,  unlefs  exprefsly  agreed. 
But  many  liens,  it  is  well  kno^n,  have  arifcn  out  of 
the  modem  ufages  of  trade,  and  each  muft  have  had 
%  beginning  and  been  adopted  in  fome  particular  cafe. 

Lord  Ellbmborough  C.  J.  The  quellion  fent  for  our 
opinion  is  Whether  in  point  of  law  the  plaintiff,  the 
snafter,  had  any  lien  on  the  (hip  for  money  expended  or 
debts  incurred  by  him  for  repairs  done  to  her  on  the 
voyage  ;  and  we  muft  look  into  the  precedents  of  the 
common  law  to  enable  us  to  give  an  anfwer  to  it.  ft  is 
admitted  that  there  is  no  cafe  at  law  where  fuch  a  lien 
has  been  adjudged  to  exift.  And  though  it  be  faid  that 
there  muft  be  a  beginning  in  the  cafe  of  liens ';  yet  I  dif- 
claim  the  right  of  originating  it  now:  nor  can  I,  in 
the  abfence  of  all  authority,  create  a  lien  in  a  cafe  where 
none  has  ever  been  before  allowed,  and  when  every  cafe 
of  lien  is  againft  the  common  (aw.  How  then  dors  the 
lav  ftand  in  this  refped  i  If  the  repairs  be  done  here^ 
the  owners  are  liable ;  though  the  matter  may  alfo  be- 
come liable  on  his  own  contraA,  if  he  do  not  ftipulate 
agatnft  his  perfonal  liability,  and  confine  the  credit  to  bis 
owners.  If  the  neceflary  repairs  be  done  abroad^  the 
mdfter  may  hypothecate  the  (hip  for  them,  and  it  is  his 
own  fault  if  he  fubjed  bimfelf  to  any  perfonal  liability^ 

which 
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vhich  he  may  renounce.     It  Is  faid,  however^  that  be«         i8o8. 
jcaufe  he  may  hypothecate,  he  may  acquire   a  lien   by        

HfiSFY 

taking  upon  himfelf  the  payment  of  the  repairs  :  for  that  againft 
the  perfons  to  whom  he  hypothecates  acquire  an  inchoate 
lien  on  the  (hip,  inafmuch  as  they  are  entitled  by  fuit  in 
the  Admiralty  eourt  to  acquire  pofieiEon  of  the  (hip  it- 
felf.  But  it  does  not  followi  becaufe  others,  through  the 
mafter;  and  through  his  hypothecation,  may  acquire  a 
lien  on  the  (hip,  that  therefore  he  himfelf  has  fuch  a 
}ien»  Liens  may  be  derivtd  through  the  a£ts  of  fervants 
or  agents,  adling  within  the  fcopeof  their  employment, 
which  they  themfelves  had  not.  If  a  fervant  deliver 
cloth  to  a  taylor,  to  malce  his  mafter's  liveries,  the  taylor 
indeed  will- have  a  lien  on  the  cloth  for  tlie  value  of  his 
work;  but  though  the  fervant  pay  the  taylor  his  charge, 
that  will  not  give  the  fervrtnt  a  lien  on  the  liveries.  A^ 
to  the  cafes  in  equity,  I  cannot  contider  them  as  pro- 
fefiing  to  lay  down  any  fuch  rule  as  that  the  captain  has 
a  lien  on  the  (hip  for  repairs  done  abroad  at  his  charge : 
the  only  difference  between  repairs  donehereandthofedone 
abroad  is,  that  there  he  may  hypothecate,  and  here  he 
cannot :  and  the  refult  of  thofc  cafes  is  only  that,  when 
dene  abroad,  fteps  may  be  taken  for  procuring  an  hypo- 
thecation, by  which  the  perfons  making  the  repairs  may 
acquire  a  lien  on  the  (hip  :  but  we  have  no  authority, 
fitting  here,  to  originate  fuch  a  Hen.  The  cafe  fent  to  us 
inrolves  no  queftion  about  the  mader's  lien  on  freight, 
and  therefore  I  (hall  give  no  opinion  upon  it.  We  will 
certify  our  opinion  to  my  Jjord  Chancellor. 

>Onr  the  30th  ^tfy  1808  the  Court  certified  that  they 
had  beard  the  cafe  argued,  and  were  of  opinion,  that  the 

plaintiff 
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l8o8.  plaintiff'  had  not  any  lieVi  on  the  (hip  for  the  njoney  ex* 

"  pcndcd  or  debts  incurred  by  him  for  the  repairs  done  to 

aimnfi  thc  faid  (hip  on  her  faid  voyage.     (Signed) 


CHtlSTXB* 


ElLENBOROUGU* 

N.  Grose. 
S.  Le  Blanc* 
J.  Batlet. 


TuefdMy^  MiLLSON  Qgainji  KiNG. 

Ball  «>i«ve  hav«  C\^  ^  former  day  a  rule  niH  was  obtained  for  fettlng 
^excep"oir  a(idc  proceedings  on  the  bail-bond  for  irregularity^ 

mtced  in  the     r^^         j^  ^^g  returnable  on  the  return  day  of  HUar% 

vacatior,  nonce  ^  ^ 

of  juftificaiion     term.    Bail  above  were  put  in,  and  notice  ferved  in  vaca« 

^r  the  firft  cfay  ^  ^  ^ 

of  the  next  term  tion,  on  thc  15th  of  February  ^  and  notice  of  exception 
vntbtn/turifays  gxYCtk  on  the  26th  ;  and  no  notice  of  juftification  having 
tka,       ''^"^'    hcen  given  within  four  days  after,  the  bail-bond  was  af- 

figned  on  the  7th  of  March:  but  on  the  2d  of  May  no- 
tice was  ferved  of  adding  and  juftifying  bail  on  the  4th, 
being  the  firft  day  of  Eafter  term  :  and  the  bail  did  thea 
juftifyt  but  it  was  after  this  a£iion  was  brought  on  the 

bail' bond* 

» 

^ndnws  oppofed  the  rule,  on  the  ground  that  where 
bail  above  is  put  in  sind  exception  entered  in  vacation^ 
notice  of  juftiiication  for  the  firft  day  of  the  enfuing  term 
ought  to  be  given  within  four  days  after  fuch  exception  i 
olherwife  the  bail-bond  may  be  afli^ned.  Here  there^ 
fore  the  bail-bond  was  properly  afligned,  and  the  adlioa 
being  regularly  brought,  the  juftificaiion  of  bail  was  to» 
late. 


La'zi 


rr 
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Lawes  in  fupport  of  the  rule  faid^  that  by  the  general        i8o8. 
fuleof  praflice,  if  the  exception  were  taken  in  term  time,         " 
two  days  notice  of  adding  and  jullifying  bail  would  have         againji 
beenrufficicnt(«)',  and  it  was  (Irange  thatbecaufe  theexcep- 
lion  was  taken  in  vacation,  though  the  defendant  had  till 
(the  firfl  day  of  the  next  term  given  hitn  to  juftify,  he 
ihould  be  obliged  to  give  a  longer  notice.    And  in  Fowiis 
▼.  Grofvenor  (h)f  where  the  exception  was  in  vacation,  and 
the  bail  were  juftified  on  the  fecond  day  of  the  next 
ternii  the  Court,  in  anfwer  to  an  objeAion  that  the  de- 
fendant had  not  juftified  bail  wifftin  four  days  after  ex* 
ception  taken,  with  reference  to  the  irule  of  E.  5  6.  2.(r), 
faid,  that  two  days  notice  was  fuflicient:  and  they  there- 
fore ftayed  the  proceedings  on  the  bail-bond. 

Tie  Court  faid,  that  the  firfl:  day  of  the  then  next  term 
gtren  to  the  defendant  to  juftify  his  bail,  was  only  given 
to  him  Tub  modo,  if  he  gave  the  due  notice  :  and  it  ap- 
peared  by  a  note  of  the  mafter  of  a  cafe  determined  on 
the  meaning  of  the  rule  of  Eafier,  5  G.  2.  that  if  bail 
were  put  in  and  exception  ent^ed  in  vacation,  the  de- 
fendant's attorney  muft  wthinfour  days  after  fuch  excep* 
fion  gntinJ  give  notice  of  juftification  for  the  firft  day  of 
the  next  term  :  and  no  fuch  notice  having  been  here 
given,  the  bail-bond  was  well  affigned,  and  the  proceed- 
Jng$  regular. 

Rule  difcharged. 

(«)  Vide  I  TuUTt  Pr^a.  eb.  6.  of  halL  '  {h)  Bar;,  a,  ioz# 

(c)  Vide  New  Rules  anU  Orders  of  K.  B.  xo. 
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^f"^^^l  Wood  againfi  O'Kelly. 

Whervbythc    TJPON  z  reference  under  a  rule  of  court,    in    an 
'^J'cJ/wSn:'  •aion    for    work   and    labour,    &c.,   "   tie   co/ls 

"IftyJ^^JXh^t  i^^^^)  ^  ^Jf  ^^  n^i  ^fth  auardi*  and  the  mailer 
inciiides  thtcofit  having  taxed  the  cofts  of  the  rtference^  as  well  as  of  the 

cf  the  rtjerenct  ^  '*  ^ 

«s  well  asof  the  cauft^  Bowen  objeded,  upon  (hewing  caufe  againft  a  rule 

for  an  attachment,  that  the  cofisf  directed  to  abide  the 
erent  of  the  awardf  meant  the  cofts  of  the  cau/e  only,  and 
not  of  the  reference :  and  upon  this  he  obtained  a  rule 
nifl  for  the  mafter  to  review  his  taxation :  and  mentioned 
Tytte  V.  Every  (a),  Bracher  v.  Cotton  (3),  and  particularly 
Browne  r.  Mar/den  (r),  and  Bradley  v.  Tunjlow  (J),  where 
the  general  term  cofts  in  a  rule  of  reference  was  confidered 
not  to  include  the  cofts  of  the  reference.  But  on  thit 
day  The  Courts  after  hearing  Heath  againft  the  rule,  and 
Bowen  in  fupport  of  it,  held  that  the  mafter  had  done 
right  in  including  the  cofts  of  the  reference  in  his  taxa- 
tion of  cofts  for  the  plaintiflF,  in  whofe  favour  the  award 
was  made.  And  they  confidered  that  the  late  cafes  in 
C.  B.  turned  upon  the  particular  terms  of  the  rules  of 
reference- 
Rule  for  reviewing  the  taxation 
of  cofts  difchaiged. 


(«)  B«nMv,  5S.  {h)  IM 113.  (r)  I H.  Blfc^  &a|, 

{i)  t  B»fM  PuU.  i^ 


IN  THB  FORTT'EXGHTH   TfiAR  OF  GEORGE   UL  437 

1808. 


The  KiKG  again/i  £md£n\  SaturiUf, 

May  2iiL 

IN  Hilary  term  48  G.  3.  the  defendant  was  indi£bed  in  Onewasindia- 

the  county  of  Middle/ex ^  for  that  he,  maliciouily  in-  for*^r}u'rycoml 

tending  to  aggrieve  one  G.  mtberden,  and  to   caufe  "jillt,  wh!^h*' 

1880/.  to  be  indorfcd  on  a  writ  of  capias  ad  refponden-  in<i«amcm,after 

*  "^  fecungoutfo 

dum  iflued  out  of  B.  R.  with  intent  to  procure  G.  JT.  to  >nucii  of  the 

affidavit  at  con- 
be  arrefted  to  anfweir  the  defendant,  &c.  and  to  compel  rained  Uie  faii« 

G.  W.  to  find  bail  for  that  fum,  on  the  aoih  oi November  with*a  prout 

1 8o6j  at  the  pariih  of  5/.  Andrew^  Holborn^  in  the  county  of  Sda^viraffiied  * 

Midd/e/ext  came  before  one  F.  G.  deputy  filacer  of  the  faid  ^g"  r^^^^JJ^^!^ 

court  for  the  county  of  Middle/ex  (a),  and  the  deputy  of  the  '"^^^*  f^^-  *"** 

ff^er  whojbould  ijfuefuch  ptocefs  as  aforefaidf  and  then  and  "cquiiud :  after 

there  was  fworn  before  the  faid  <F.  G.  (the  faid  F.  G.  indited  again 

having  competent  authority  to  adminifter  the  oath,  &c.} :  for  the  fame 

and  the  defendant  being  fo  fworn,  falfcly,  malicioufly,  fhi^dScwnce 

wilfully,  and  corruptly  fwore,  in  fubftance,  that  G.  W.  "^^l^'^^jg^ 

was  indebted  to  him  in  1880/.  for  money  had  and  re-  mcntfetoucthe 

jorat  of  U»e  af- 
ceivedy  &c. ;  upon  and  at  the  foot  of  tuhich  faid  afjidavit  in  fidavii,  in  which 

^vriting^  as  the  fame  affidavit  was  and  now  remains  affiled  in  have  beenfworn 

the  faid  court,  iffc.   (B.  R,)  at    Weftminfler  aforefaid  in  waitraverfed^ 

Middlefexy  is  written,  as  follows,  viz.  «  Sworn  at  No.  15.   ^l^^,^^^^^ 

Furnival*s  Inn,  London,  the  2Cth  day  of  November  1 806,  ^«Je««^V  wa» 

,  .  ■  fo  fworn  in  JWi/. 

before  Fs.  Gordon,  Dep»  FiL  for  Middlefex%**  whereas  in  ^cfex  2nd  not  in 

I^mdoti  i  and 

fa3  the  defendant  was  fo  fwor^  and  made  the  fame  ajjidavit  held  ckat  he  was 

entitled  to  plead 
tutcribittac. 
quit ;  for  the  jurat  was  not  conclufive  at  to  the  place  of  fwearin;,  and  tlie  fame  evidence 
as  to  the  real  place  of  fWeahng  the  affidavit  mig^t  have  heen  given  under  the  firft  as  under 
the  fccond  indidmem;  and  therefore  the  defendant  had  been  once  before  pjt  in  jeopardy 
for  the  fiimc  offence. 

(tf)  Thefe  and  the  fabfequent  words  in  itaiics  were  not  In  the  firft  in- 
liUtoicAt  hereafter  mentioned. 

in 


£mdin. 
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]  8c  8  •         in  turitiftg  lefore  the /aid  F.  G*  ifi  the /aid  county  of  Middle 
--  /eXf  and  not  in  London :  and  then  the  indidment  pro- 

agairtft  ceedcd  to  negative  the  truth  of  the  affidavit  of  debt;  and 
concluded,  <*  and  fo  the  jurors,  &c.  fay  that  the  defend- 
ant on  the  20th  of  November  1806  aforefaid,  at  the  parifli 
aforefaid,  in  the  county  of  Middleftx  aforefaid,  ^upon  his 
oath  aforefaid,  before  the  faid  F.  G.  fo  then  and  there 
being  fuch  deputy  filacer  as  aforefaid/'  &c.  did  falfelf , 
wilfully,  and  corruptly  commit  wilful  and  corrupt  per- 
jury. 

The    defendant,    after  craving  oyer  of  the  indid- 
ment,  pleaded  that  the  King  ought  not  further  to  im* 
peach  him  by  reafon  of  the  premifes  therein  contained, 
becaufe,  &c. ;  and  then  he  fet  out  a  former  indiAment 
preferred  and  found  againft  him  on  the  7th  of  jipri/, 
47  6.  3*  at  the  general  feilions  of  oyer  and  terminer  io 
and  for  the  county  of  Middle/ex  \  which  indiAmenr  watf 
in  all  refpeds  the  fame  as  the  prefent,  except  in  the 
omiflion  of  the  two  fets  of  words  before  written  in  italics, 
and  except  that  immediately  after  dating  the  affidavit  of 
debt  fworn  to  by  the  defendant  before  K  G,  thefe  words 
were  added  in  lieu  of  the  fecond  fet  of  words  in  italics, 
*<  as  by  the  fame  affidavit  affiled  in  the  faid  court  of  our 
*<  faid  Lord  the  King  of  the  Bench  at  Weftminfter  afore** 
«  faid  in  the  county  of  Middle/ex^  amongft  other  things, 
<<  more  fully  appears*"    The  plea  then  continued  to  fet 
forth  the  record  of  the  former  indiflment ;  that  it  was 
removed  into  B.  IL\  and  that  the  defendant  afterwards 
pleaded  not  guilty,  and  was  tried  before  the  Chief  Juftice 
at  Wejlmtnjltr^  &c.,  and  that  the  jury  found  the  defend* 
ant  not  guilty   of  the  premifes  charged  upon  him  in 
fnanntr  and  fornix  tffc.  as  alleged*    Whereupon^  there 
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was  jadgmcnt  for  the   defendant:   as  by  the  record        i8o8. 
and  proceedings  thereof,  &c.  at  Weftminfier^  &c,  more        — — 
fully    appeared.       Which    faid    record    ftill    remains         ^^^,njk 
in  force>  &c.     And  then   the  plea  alleged  "  that  the 
affidavit  in  writing  fet  forth  in  the  indictment  agatnft 
the  defendant  in    this   plea  mentioned,  and  therein  faid 
to  be  affiled  in  B.  R.  at  Wtftminfter  aforefaid  in  the  faid 
county  of  MlddUfex^  and  whereon  the  fuppofcd  perjury 
charged  to  have  been  committed  by  the  defendant  there- 
in  named  was  affigned.  and  of  which  he  was  acquitted 
as   aforefaid,  and  the  faid   affidavit  in   writing  fet  forth 
and  contained  in  the  indiiflment  now  pending  againft  the 
defendant,  now  here  pleading  to  the  fime,  and  therein 
alfo  faid  to  be  affiled  in  ihe  B.  R.  at  IVeJlminfler^  &c* 
and  whereon  the  fuppofed  perjury  by  the  uid  now  de- 
pending  indictment  charged    to    have  been  committed 
by  the   defendant  now  here   pleaHing  is  affigned,  //  one 
mnd  the  fame  affidavit^  and  not  cthfr  9r  different :  ai»d  that 
upon  and  at  the  foot  of  the  f^id  &ffiJ?,vic  it*  wiitinginthe 
faid  indictment  in  this   plc-n  ic:  forth  and  contained  as 
aforefaid,  as  the  fame  affidavit  then  was  and  remains  af- 
filed in  B.  R.   at   Wejlminfler^  &c.,    is  written  as  fol- 
lows,  viz.  '*  Sworn  at   No.   15.  Furnival's  Inn,   Lon- 
don,  the  7,0th  day  o/UovcmhtT  1806,  before  Frs.  Gor- 
don, Dep.  Filfor  Mtddlefex;"   whereas  the  defendant 
was  ft>  fworn  and  made  the  fame  affidavit  in  writing  be- 
fore the  faid  JF.  G.   in  the  faid  county  of  Middlefex^  and 
not  in  London.     And  then  the  plea  alleged  the  identity 
of  the  memorandum  at  the  foot  of  the  affidavit  laft  men* 
tioned,  with  the  memorandum  at  the  foot  of  the  affidavit 
mentioned  in  the  indi£tment  now  pending,  and  that  the 
Frs.  Gdri^^  mentioned  in  each  is  the  fame,  and  his  ao^ 

thority 
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i8o8.        thority  to  adminifter  the  oath  the  famC)  &c«;  and  tbaA 

*"^^         the  fevcral  affiznments  of  penury  mentioned  in  the  in- 

TnekiNO  o  ,  r     J      / 

againji  didn>ent  of  which  the  defendant  was  before  acquitted^ 
and  thofe  in  the  pending  indidment,  are  really  and  fub* 
flantially  the  fame  alEgnmenfs  of  perjury,  and  the 
offence  charged  in  the  former  and  in  the  prefent  indi&* 
ment  is  identically  one  and  the  fame,  and  that  the  de« 
fendant  is  the  fame  pcrfon  charged  in  both.  Where* 
fore,  &c. 
To  this  plea  there  was  a  general  deraurrer  and  joinder* 

Abbott i  in  fupport  of  the  demurreri  argued  that  there  was 
a  material  difference  between  the  affidavit  fet  forth  in  the 
former  indiftment  on  which  the  defendant  was  acquitted^ 
and  that  fet  forth  in  the  prefent  indi£lment}  and  relied 
on  fuch  difference  to  (hew  that  the  acquittal  on  the  for- 
mer profecution  was  no  bar  to  this.  A  former  acquittal, 
he  contended,  was  no  bar  to  a  fubfequent  profecution, 
unlefs  the  defendant^  might  have  been  convi£led  on  the 
firfl:  indi£lment  by  proof  of  the  fa£ls  contained  in  the 
fecond :  for  which  he  cited  Vandercwn  and  Abboif% 
cafe  {a)  in  which  alt  the  piior  cafes  were  conCdercd* 
£oth  the  indi£^ments  there  were  in  hSt  founded  on  the 
fame  tranfadlion^  but  in  the  firfl;  they  were  charged  with 
breaking  and  entering  the  dwelling  houfe  in  the  night, 
znd^ealifig  the  goods  of  A,  B.  and  C.*,  and  their  acquittal 
of  that  charge  was  held  to  be  no  bar  to  another  indi£l« 
ment  for  breaking  and  entering  the  fame  dwelling  houfe 
on  the  fame  nightf  wtb  intent  to^eal  the  goods  of  A,  and 
B,  there.   And  fo  it  is  faid  in  Fatsx's  cafe  {b)^  that  though 

(#}  E4^i  f.  C.  51ft*  tit  bvrglinr,  th.  1 5./  29.  {h)  4  Ct.  45*  «> 

auterfoitt   , 
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attterfoits  acquitted  or  conviAed  of  the  fame  ofF<;nce  be        i8o8* 


TheKiN^ 


a  good  plea;  yet  it  is  intended  of  a  lawful  acquittal  or 
convidion  :  but  when  the  offender  is  difcharged  upon  an  ^z^iift 
infufBcient  indid^nienti  there  the  law  has  not  had  its  endf 
&c.  Now  here  the  defendant  could  not  have  been  con- 
▼i£led  on  the  firft  indidment  by  proof  of  the  fads  con- 
tained in  the  fecond.  For  the  fird  indidlment  ftated 
that  he  fwore  the  affidaviti  on  which  the  perjury  is  af* 
figned,  in  Atiddle/ex,  and  vouched  that  it  would  fo  appear 
by  the  affidavit  itfclf  affiled  in  Court  \  which,  though  per« 
haps  unneceflTary  to  be  flated,  made  it  necefTary  to  prOve 
the  allegation  by  an  affidavit  which  appeared  on  the  face 
of  it  to  have  been  fworn  m  Middlefepc.  Whereas  the  affi- 
davit ftated  in  the  fecond  indidment  appears  upon  the 
face  of  it  to  have  been  fworn  in  London^  though  alleged 
in  hdt  to  have  been  fworn  in  Middiefex.  But  that  fliewa 
that  the  defendant  could  not  have  been  conviQed  upoa 
the  former  indidoient.  As  in  Reading's  cafe  {a\  and 
Gikbrifl^t  cafe  (^)i  in  forgery,  where  the  inftrument  was 
alleged  by  the  indictment  to  purport  to  be  drawn  upon 
jt»  B  f  &c.  when  in  h€tf  though  really  meant  to  be 
drawn  upon  thofe  perfons,  it  purported  to  be  drawn  in 
the  names  of  C.  B.^  &c.,  the  prifoners  were  held  entitled 
to  an  acquittal.  So  if  a  deed  were  made  to  vf.  by  the  - 
miftaken  name  of  A.,  if  it  were  alleged  in  an  indi£iment 
as  a  deed  to  vf.,  it  would  not  be  proved  by  (hewing  a  deed 
to  B.:  but  the  proper  way  is  to  allege  that  it  was  made 

to  ji,  by  miftake  there  called  B.    The  fami:  in  an  adion 

« 

on  a  judgment  againft  ji.  by  the  miftaken  name  of  ^.; 
it  muft  be  fo  averred.  In  Rex  v.  Gilbert  Gardner^  which 
was  tried  before  Lord  Kenyon  at  the  fittings  at  We/iminjfer^ 

(«)£il>*iP.C,98i.tU.Forter7fr.i9./.j<.  {i\UUl.^%*. 

▼©t.  IX,  G  g  after 
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1808.        after  Mid,  term  1791,   the  indiamcpt  was  for  pcrjurjr 
w,    „  committed  on  the  trial  of  an  aftion  by  j1.  againft  J5.|  in 

•The  Kino  '  ® 

agawft         which  it  was  averred  that  ji.  impleaded  B.  for  an  afiault 
upon  him  when  ji.  was  riding  with  C,  and  B»  was  riding 
with  D»    Whereas  the  record  produced  was  of  an  adion 
by  ^.  againft  B.  for  the  afTault  generally,  without  the 
fpecial  circumftances :  and  it  was  offered  to  prove  thofe 
circumftances  by  parol :  but  Lord  Kenyan  would  not  al- 
low  it  J  faying  that  there  might  be  another  record  of  an 
afTault  wiiH  thofe  fpecial  circumftances  ftated  in  it ;  and 
therefore  he  direfled  an  acquittal.   So  here,  there  might 
have  been  another  affidavit  anfwering  the  defcription  in 
the  firft  indictment.     In  Purcell  v.  Macnamara  {a)  Lord 
Ellenhorough  faid,  **  If  it  (the  allegation  in  the  indi£l* 
ment)  had  gone  on  to  ftate  that  the  acquittal  w^s  on  a 
tertain  day,  as  appears  by  tie  record;  that  might  have 
been  confidered  as  defcriptive  of  the  record,  and  then  the 
variance  would  have  been  fatal."    The  words  of  refe- 
rence then  in  this  cafe  made  the  allegation  defcriptive  of  an 
affidavit  whichappeared  on  the  face  of  it  to  have  beenfworn 
in  Middie/epcf  which  being  different  from  the  true  affida* 
vit  defcribed  in  the  fecond  indidment,  the  acquittal  on 
the  firft  indi£iment  is  no  bar  to  the  indidlment  pending. 

The  Common  Serjeant  (Kneilys)  contra,  faid  (hat  this 
differed  from  Faux*s  cafe,  and  that  of  Vandercom  and 
Abbotts  in  the  firft  there  was  a  defediive  allegation  of  the 
crime  of  murder  by  poifoning ;  in  the  other,  the  offences 
alleged  in  the  two  indidlments  were  diftin£l  in  fpecie^ 
though  of  the  fame  genus.  And  in  each  of  the  cafes  of 
Reading  and  Gilcbrift^  the  record  was  at  variance  with  it- 
fclf  i  ftAting  that  the  inftrument  purported  on  the  face  of 

{ta)JUi9t  l6l. 
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it  to  be  chat  which  it  did  not  purport  to  be.  HerCi  how-  i8o8* 
ever,  the  firft  indi£lment  wa9  good  upon  the  face  of  it,  xhe  Kino 
and  in  truth  and  fubftance  charged  the  fame  offence  as  agamfi 
that  included  in  the  fecond.  The  material  averments  in 
the  lad  are  that  the  affidavit  mentioned  in  the  former  in- 
diftment,  and  the  affidavit  fet  forth  in  the  indi£lraent 
pending,  are  one  and  the  fame  affidavit^  and  not  other  or  dif* 
ferent^  and  that  the  metnorandum  at  the  foot  of  the  affi- 
davit mentioned  in  each  indi£lment  is  the  fame ;  that 
the  affignments  of  perjury  in  both  are  reallj  and  fubftan- 
tially  the  fame ;  and  the  fame  perfon  and  the  fame  iden- 
tical  ofFence  chargt'd  in  each.  Oq  the  firft  indictment  it 
would  have  been  fufficient  to  have  proved  that  in  fa£l  the 
affidavit  was  fworn  in  Middlefex :  but  even  if  it  were 
otherwife,  the  burthening  the  profecutor  with  the  proof 
of  an  unneceflary  avermeqt^  which  failed^  would  not 
warrant  the  putting  of  a  defefidant  in  jeopardy  again 
upon  another  indiClment  in  the  fame  county  and  for  the 
fame  ofFence  in  fubftance*  The  very  obje£t  of  the  (tat. 
23  Geo.  2.  c,  I  i.yi  I.  was  to  render  profecutions  for  per- 
jury  more  eafy,  by  making  it  fufficient  to  fet  forth  the 
fubftance  of  the  proceedings  together  with  proper  aver- 
ments of  the  fa£l :  but  if  by  ftating  more  than  is  ne- 
cefTary  of  the  fubftance  of  the  proceedings,  apd  failing  in 
the  proof  of  an  unnecefTary  allegation,  the  profecutor 
could  inftitute  another  indiAment  for  the  fame  offi:nce, 
the  ftatute  would  be  made  an  engine  of  oppreffidn.  The 
plea  of  aut^ifoits  acquit  is  not  confined  to  cafes  where 
the  fecond  indidlment  is  in  the  fame  identical^r/n  as  the 
firft.  If  a  prifoner  be  indided  for  the  murder  of  one 
unknofvn^  and  be  acquitted ;  to  another  indictment  for  the 
murder  of  ^.  J?.,  he  may  plead  his  former  acquittal,  and 
aver  that  J*  B*  named  in  the  fecond  indictment  was  the 

G  g  2  perfon 
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I io8»        perfon  before  faid  to  be  unknown.  Dy.  285 .  a.  and  Staunf. 

thetCiN«      ^'  ^'  ^^5'  (^)*    '^^^  **"*y  "®^  ^*^  alleged  tn  the  prcfenf 
jiainft         indi£lment  ia  that  at  the  foot  of  the  affidavit  there  was  a 

£mdsn* 

certain  memorandum  ftating  it  to  have  been  *'  fworn  at 
No.  15,  FurnivaPs  Inn^  London^**  &c.  but  by  whom* 
written^  whether  by  any  perfon  having  competent  authQ- 
rity  ti>  put  it  there,  does  not  appear. 

The  Ctfx/r/,  having  afked  Abbott  what  anfwer  he  had  >» 
make  to  the  laft  obfervation ;  and  he  faying  that  it  ap- 
peared to  be  fo  ftated  in  the  jurat,  which  was  ^  necefiary 
part  of  the  affidavit,  of  which  the  Court  would  take  judi- 
cial notice  V  they  obferved  that  the  memorandum  was  not 
ftated  lo  be  the  Jurat:  it  only  appears  to  be  written  before 
the  affidavit  was  filed,  but  it  does  not  appear  when  that 
was  filed.  Neither  do  the  rules  of  the  Court  require  the 
place  where  the  affidavit  le  fworn,  but  only  the  names  of 
the  deponents,  to  be  dated  in  the  jurat;  though  in  faft 
it  is  ftated  where  the  affidavit  is  fworn,  whether  in  courts 
or  at  the  Judge's  chambers. 

jlbbott  rcpTied  that  the  Court  would  take  notice  of  their 
own  pradice  in  ftating  the  place  where  an  affidavit  is 
/worn,  tbough  not  required  by  any  written  rule  of  Court : 
and,  unlefs  the  place  had  been  ftated,  he  doubted  whe* 
ther  any  Court  would  have  received  the  affidavit.  Saj*- 
lej  J.  however  faid  that  in  a  late  cafe  in  C  B.  it  was 
confidered  that  the  place  where  the  affidavit  was  fWom 
was  not  neceffiity  to  be  ftated  in  the  jurat.  And  he 
afked  whether  it  'were  m^nt  to  be  contended  that  a  de* 
fendant  cottfd  not  be  indi£led  for  perjury  committed  ia 
an  affidavit,  without  ftating  the  jurat :  andif  not^  wbe« 

,(*)  Vi^e  a  H0wK  «t*  35./  3. 

fhcr 
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thtr  the  ft;4ting  at  the  foot  of  the  affidavit,  that  it  was         1808. 
fworn  at  a  certain  place,  made  the  place  part  of  the         j^  ^^ 
iffiie  ?    In  an  aflion  011  a  bond,  it  is  dated  that  the  bond         «ir«>^ 
was  fxci  utcd  at  fuch  a  place  ;  but  the  phce  is  no  part  of 
(he  iflue.     AbhQtt  admitted  that  it  was  not  neceifary  in  an 
andidtment  for  ptrjury  in  an  affidavit  to  ftate  the  jurat, 
the  {lat»  23  Geo  2.  having;  made  it  fufficient  to  ftrt  forth 
the  fubftance  of  tlie  proceedings*     But,  in  anfwer  to  the 
other  queftion,  he  obferved  that  in  an  indL£iment  for  per- 
jury the  placr*  was  material  to  be  laid  and  proved^  whick 
It  was  not  in  the  cafe  of  an  aAiot;  on  a  bond* 

Lord  Ellenqorough  C.  J.  It  appears  to  me  that  the 
jurat  is  not  a  nfctfTary  part  of  an  affidavit  to  be  dated  in 
an  indiflment  affigning  perjury  in  fuch  affidavit:  it  is 
only  nectffary  to  ftate  fo  much  of  it  as  conditutes  the 
crime  \  namely^  that  which  contains  the  falfe  oath,  tog&-  » 
ther  with  the  averments  proper  to  fubdantiate  the  per^ 
jury.  If  fo,  there  was  a  fufficient  indi£kment  found  in 
the  fird  indance,  on  which  the  party  has  been  tried  and 
acquitted  of  the  fame  offence  as  is  now  charged  by  the 
fecond  indi^ment ;  and  therefore  fuch  acquittal  is  a  good 
plea  in  bar  to  the  prefent  indi£lment.  It  is  quite  a  dif- 
ferent quedion  whether  a  party  producing  an  affidavit^ 
which  appears  on  the  face  of  it  to  have  been  fworn  ia 
LcnJon,  and  proving  it  to  have  been  fworn  elfewhere,  is 
fit  to  be  believed ;  that  would  be  a  quedion  for  the  jury: 
bdt  on  the  record  of  the  fird  indictment  the  offence  was 
fufficiently  charged  without  fetting  forth  the  jurat,  by 
which  it  is  dated  to  have  been  fworn  in  London  :  and  th< 
produSion  of  that  jurat  on  the  trial  of  that  indictment 
would  no  otherwife  have  afFe£ted  it,  than  as  it  af&ded 
the  cre4it  of  the  perfon  fwearing  to  the  hd  of  the  affi* 

(5  g  3  davit 
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1808,        davit  having  been  fworn  in  Middlefex  where  the  trial  wa« 

_,~7^        had.     The  whole  crime  therefore  mieht  have  been  tried 
The  King  * 

againft  on  that  indi£lment,  and  the  defendant  was  in  jeopardy 
upon  itj  and  confequently  his  acquittal  is  a  bar  to  the 
prefent  profecutipn. 

GkosE  J.  declared  hlmfelf  of  the  fame  opinion* 

Le  Blanc  J.  The  firft  indidlment  was  fuffictent  in 
the  frame  of  it,  and  is  the  fame  in  effe£l  as  the  indidl- 
nient  now  pending,  ei;cept  in  not  flating  the  jurat:  an4 
unlcfs  the  jurat  be  a  neceflary  part  of  the  affidavit  to  be 
ftated  in  an  indi£lment  for  perjury  affigned  on  fuch  affi- 
davir,  which  I  think  it  is  not,  the  difference  between  the 
two  indidments  is  not  material.  Then  the  fecond  indi£l- 
ment  fct  forth  the  jurat,  which  flates  that  the  affidavit 
was  fworn  in  London^  with  an  averment  that  the  defend* 
ant  was  fworn  and  mitde  the  affidavit  in  MiddUfn^^  and 
not  in  London.  But  that  averment  does  not  let  io  the 
proof  of  any  fa£l  that  might  not  have  been  given  in  evi« 
dence  on  the  (irft  indi^iment :  how  credible,  it  is  not 
neceflfary  to  inquire.  Therefore  the  defendant,  having 
been  in  jeopardy  upon  that  indi£lment  for  the  oflFence 
with  which  he  now  ftands  charged,  is  entitled  to  plead 
his  former  acquittal  in  bar. 

Batley  J.     The  prefent  indi£lment  itfelf  fuppofes 

• 

that  the  jurat  is  not  conclufive  evidence  of  the  place  of 
fwearing  the  affidavit,  becaufe  it  ezprefsly  avers  that  it 
was  fworn  in  Middltfex  and  not  in  London^  as  fet  forth  in 
the  jurat.  Then  if  the  jurat  be  not  conclufive  as  to  the 
place,  the  fame  evidence  would  have  fupported  the  firft 
indi&ment  as  would  be  required  to  fupport  the  fecond  % 

and 
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and  therefore  the  defendant  having  been  once  in  jeopardy        i8o8. 

for  this  offence,  his  acquittal  is  concIuHve.  ^'    ^  "" 

Judgment  for  the  Defendant*         aga\nji 

^  £md£K. 


Marshall  againji  Critico.  A^f?{d. 

J^URROUGH  movtd  to  difcharge  the  defendant  from  One  who  had 

_Z^  ,  been  appointed 

an  arrcft,  on  filing  common  bail,  on  the  ground  of  Conful  General 

1  .  .    .,  J         1.     /v  ^  I     •  from  the  Porte, 

his  privilege,  under  the  itat.  7  jinrt.  c.  12.  as  being  con-  butwasdifmiif* 
fu!  general  from  the* Porttf  and   invefled  with  a  fuper-  ^,JuiVbcfore 
intending  authority  over  the  Turkiflj  confuls  in  the  differ-  ^?'"  *^**  *™" . 

**  '  -^  pioyment,  and 

cnt  fca-port  towns,  and  not  an  ordinary  conful  or  agent  another  pcrfon 

'  ^  refident.hcrcap- 

for  commercial  purpofes ;  in    which  refpe£l  he  diflin-  pointed  in  liis 

•  n        %      %  '       r  n        t     '  *  r  \  -n  f        n  rOOm,  IS  nOt  at 

guilhed  this  from  jo^r^i/// s  cafe  (a).     But  he  alio  itated  any  rate  priviie- 

from  the  affidavit,  that  fome  months  previous  to  the  fhouKhat  the  * 

arreft,  the  defendant  had  in  faS  been  difmiffed  from  his  [cjrnfhld'not 

employment,  -and  another  perfon  of  the  name  of  Natali,  *^^'^*i^  ^"i 

who  was  before  reGding  here,  had  been  appointed  in  his  *'°"  of  hisdif- 

^  /*^  miffil,  or  of  the 

place;  but  the  defendant  had  then  received  no  official  appointment  of 

the  other, 
notification  of  his  difmifTal,  and  continued  in  fa£l  to  exer^ 

cife  his  offire  here  until  after  the  arred.     And  he  con« 

tended  that  the  defendant's  privilege  did  not  ceafe  until 

notification  at  lead  of  his  difmiflal,  and  reafonable  time 

r 

to  depart  the  kingdom  if  he  thought  .fit.  It  did  not 
however  appear  that  he  had  had  any  intention  of  de« 
parting* 


Xiord  Ellbnporough  C.  J.    This  is  not  a  privilege  of 
the  perfon,  but  of  the  (late  which  he  reprefents.     And 

{a)  Caf.  ump»  Talb,  i8i*i  and  vide  Lord  Mamfitl^t  account  of  the  ^ur» 
cafjp  in  Tri^uit  v.  fiatb,,  3  Burr.  1480—1. 

.         G  g  4  th;it 
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1808.        that  ftate  having  fome  months  before  deyefted  him  of  tho 
^  chara&fT  in  which  he  claims  the  privilege,  and  appoiDted 

d^ainp  another  perfon  here  to  exercife  it ;  there  b  no  juft  rcafon 
why  the  defendant  fbould  not  be  fubjed  to  procefs  aa 
other  perfons  ;  nor  for  the  ftate,  by  which  he  had  been 
fo  difmifled  from  his  employment^  to  take  offence  at  his 
arreft. 

Per  Curiam^  Motion  denied^ 


^mrfday^         DoE,  on  the  demife  ^of  Belasyse  and  Lady  Char-* 
^*^  '  LOTTE  Wynn  BhLASYSE,  bls  Wifc,  againji  The 

Earl  and  Countefs  of  LncAN. 

One  having  a      -■  N  ejeftment  for  copyhold  ,or  euftomary  lands,  part  of 

freehold  mantr        i  ,      .        ,  /.- 

of&i»M»and  which  are  locally  fituated  within  the  townihip  and 

there,  and  hav.  freehold  manor  or  reputed  manor  of  Sutton^  and  part  ia 

^i^tt^t^.  the  townttlip  of  KeUUJbulme,  without  the  manor  of  StOton  j 

pipoiSuttoHj  jjjj  jjjj  ^£  which  copyhold  or  cuftomary  lands  are  held 

and  within  the  ^'  ' 

l©cai  ambit  of     ^f  (he  manor  and  forelt  of  Maceltsfield :  and  alfo  for 

the  inanor>  but  "^ 

held  of  arochcr 

manor;  and  having  Airrend^red  his  copyhold  to  the  ufe  of  his  wiJ  ;  devifed  al)  hif  m^rw  of 
S.^  and  all  his  mc(rui;cs,ytfrmf,  lands^  unemeots,  and  bere«iitamcnts,  whatfocvcr,  within  the 
free'mffs  and  territ»ies  of  A.  in  the  county  of  CbeUr^  with  thtir  rights,  me-^.bers,  and  ap. 
portcnances,  in  trull  for  hU  daughter  L  ,  (Uaving  devifed  ochcr  eflates  in  other  counties  to 
two  other  daughters)  and  to  her  children  in  flndl  rettlcmtnt :  held,  i  Tnat  farms,  lands, 
&c  vwitnin  the  tottfnfl^pf  though  rmt  vvithio  the  manors  o.  Sutr^n^  pitted  by  ih<-  defcripttoix 
of  farnns,  Sec.  withlo  the  precinrn  and  territories  cf  S.  a  That  the  general  words  •*  mef- 
*'  fuages,  farms,  lands*"*  &c.  and  parti^u  arly  the  word  fa'-ms,  were  (ufficieat  to  carry 
§opyb$iiz%  well  as  freehold  in  the  pace  dcfribtd,  if  fbch  appeared  to  be  the  intent  of  the 
teftator  upon  the  whoie  will.  3.  That  fuch  intmt  was  evmced  in  this  cafe  by  the  word 
farwu^  where  it  appeared  that  the  teflaror  had  a  firnxconrtpofcd  of  copyhold  and  treeboldt 
wliich  he  bad  let  as  one  entire  fuHje£(,  »nd  WtSi:h  mu)l  othccwife  he  divided;  and  alfo 
by  thi«j  t'tat  ht  liad  charged  the  property  devifed  beyond  tiie  annual  income  of  it  unlefj 
the  copyhold  were  included  And  that  this  intent  was  not  rebutted  by  a  power  of  Ickfin^f 
for  a  I  years  given  to  all  the  tenants  for  l:fe  \  ncr  by  i>o\vcr  to  the  truflees  toraiie  portiona 
by  grants  of  long  term5  of  years.  4*  That  a  fmall  cop>  h-  Id  dift.tnt  eight  miles,  and  a  fmall 
freeliold  20  miles  from  Smum,  but  within  the  county  of  Cheder^  did  not  pafs  by  that  devifc^ 
but  did  paf«  under  a  general  refiduary  claufc  to  another  daughter. 

^eehold 
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freehold  lands  in  the  pariOi  of  N$rthwUh  in  the  f^nie        i8o8* 
CountVi  and  not  within  either  of  the  faid  manors ;  a  ver-        - 

A\Q.  was  taken  for  the  plaintiff,  at  the  trial  At  Chejter^  BfiLASTtc 

fubjr£l  to  the  opinion  of  this  Court  upon  the  following  Th?£ariof 
cafe. 

Henry  late  Earl  of  Fauconberg  being  felfed  in  fee  of  tho 
freehold  manor  of  Sutton,  and  of  divers  freehold  lands  and 
premifes  within  the  manor  ;  and  being  alfo  fcifed  in  fee 
of  the  freehold  premifes  \n  Northwich  ;  and  being  entitled 
in  fee  Gmple,  according  to  the  cuflom  of  the  faid  manor 
9nd  foreft  of  Macclesfield^  to  all  the  faid  copyhold  or 
cuftoniary  premifes ;  which  feveral  freehold  arid  copyhold 
or  cuftomary  premifes  formed  the  whole  of  his  cftate  in 
the  county  of  Chefier  «*  and  being  alfo  feifed  in  fee  of 
divers  other  large  freehold,  but  no  copyhold,  eftates,  in 
the  counties  of  Tork^  Dwrham^  and  Middle/ex  :  and  hav« 
Ing  no  male  iflue,  but  having  three  daughters,  viz.  Lady 
Charlotte  Wynn  Belafyfe^  one  of  the  leflbrs  of  the  plaintiff^ 
Lady  Anne  Wombwellf  wife  of  Sir  George  WomhivellT^M,*^^ 
;^nd  Elizabeth  Countefs  of  Lucan  one  of  the  defendants: 
and  having  furrende red  all  his  copyhold  eftates  to  the 
ufes  of  his  will :  by  his  will  duly  executed,  dated  the  25tli 
of  November  i8oi,  devifed  certain  freehold  edates  ia 
Torjbtre  and  Mid  lefex,  being  the  bulk  of  the  property, 
to  truftees  for  a  term  of  years,  in  truft  to  raife  and  pay 
to  Lady  C.  W.  Belafyfe^  for  her  ftrparate  ufe,  an  annuity 
pf  icoo/.  per  annum  for  her  life;  remainder  to  herfelf 
for  life ;  remainder  to  her  Grft  and  other  fons  fuccefEvely 
in  tail ;  Remainder  to  her  daughters^  as  tenants  in  com« 
mon,  in  t-iil;  with  divers  remainders  over.  And  alfo 
devifed  other  freehold  edates  in  Tork/bire  and  Durhanj^ 
as  follows.— As  to  all  and  fingular  the  manors  or 
|cputc4   manors    of  ^arm^    Old  Bjland^    Over  Si/to/i^ 
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]8o8»  and  Lund^  and  all  my  meiTuagcs,  farms^  lands^ 
Doe  dcm.  tenements,  and  hereditaments  whacfoever,  within  the 
BsLACYSB  precinQs  or  territories  of  Tarntj  Old  Byiand,  Over  Silton^ 
The  Earl  of  Nether  SiJton,  Leek,  and  Lund,  in  the  North  Riding  of 
the  county  of  Tori,  and  Kenknowle  and  Copycrook  in  the 
county  of  Durham^  with  their  refpcflive  rights,  mem- 
bers, and  appurtenances,  I  devife  the  fame  unto  Lord 
Vifcount  Melbourne  and  Sir  Georgt  Womhvell  B^rt*  iheir 
executors,  &c.  for  99  years^  if  Lady  Anne  tVombwell  (hall 
fo  long  live  \  in  truft  out  of  the  rents  and  profits  of  the 
faid  manors  and  hereditaments,  to  raife  500/.  per  ann.^ 
clear  of  all  dedu£lions,  for  Lady  Anne  Wombwell,  for  her 
feparate  ufe,  &c.;  remainder  to  the  faid  Lady  Anne  for 
life ;  with  divers  remainders  over.  And  alfo  devifcd  as 
follows — Az  to  all  and  fingular  the  manor  or  reputed  ma^ 
nor  0/"  Sutton,  and  all  my  meiruage8xy2irm/|  lands,  tene- 
ments, and  hereditaments  whatfoever,  within  the  precinBs 
or  territories  of  Sutton  in  the  county  of  Chejler^  with 
their  rights,  members,  and  appurtenances,  I  give  and 
devife  the  fame  to  Lord  Vifcount  Melbourne  and  Sir 
G.  W.  Bart.,  their  executors,  &c.  for  99  years,  if  Lady 
Lucan  (hall  fo  long  live  \  in.  truft  out  of  the  rents  an4 
profits  of  the  faid  manor,  hereditaments  and  premifes,  to 
raife  and  pay  500/.  per  ann.,  clear  of  all  deductions,  to 
Lady  Lucan  for  her  feparate  ufe,  &c.;  remainder  to  the 
ufe  of  Lady  Lucan  for  life;  remainder  to  her  firft  and 
other  fons  by  the  Earl  of  Lucan  fucce(BveIy  in  tail|  re- 
mainder to  her  daughter  as  tenants  in  common  in  tail  | 
and  divers  remainders  over;  and  the  ultimate  remain- 
der, as  to  the  whole  of  the  faid  eftates,  to  the  ufe  of 
the  teftator's  own  right  heirs.  And  the  teftator  em<* 
powered  the  feveral  tenants  for  life,  male  or  female,  la 
poflei&on  and  of  age^  to  limit  500/.  per  ann,  for  life^;  clea^ 
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of  all  dedudiionsj  for  the  ufe  of  any  perfon  or  perfon3  i8c8.. 
with  whom  they  might  rcfpcftivcly  intermarry,  to  be  ^  T~ 
charged  upon  the  faid  manors  and  other  hereditaments  Belasysk 
to  them  refpefiiTely  dtvifedy  and  fecured  by  the  ufual  The  Earl  of 
powers  of  diftrefs  and  entry,  &c.  And  alfo  that  fuch 
tenants  for  ]ife  flionld  have  power  to  charge  all  or  any 
part  of  the  manors  and  other  hereditaments  to  them  re- 
fpedively  devifed  with  portions  for  yciinger  children,  not 
exceeding  24,000/.  for  the  younger  children  of  Lady  C.  W. 
Beiafyfey  and  10,000/.  rcfpe£lively,  for  the  younger  chil- 
dren of  Lady  A>  Wombvfel/y  znd  of  Lady  Lucan,  with  in- 
tereft  not  exceeding  5  per  cent.,  &c.  And  for  this  pur- 
pofe  to  limit  or  appoint  all  or  any  part  of  the  heredita* 
ments  fo  to  be  charged  to  any  perfons  for  any  term  of  years, 
without  impeachment  of  wade.  The  teftator  alfo  di- 
rected that  the  feveral  tenants  for  life  fiiould  have  power 
to  limit  and  appoint  the  faid  lands  and  other  heredita- 
ments,  or  any  part  thereof,  with  their  appurtenances,  by 
way  of  leafe  or  demife  for  any  term  or  number  of  years 
cot  exceeding  21  years  in  poflc^flion,  at  the  bed  rent^  &c. 
And  alfo  gave  power  to  the  fame  to  grant  building  leafes, 
&c.  for  any  term  not  exceeding  99  years  in  poiTeiSon) 
at  the  beft  rent,  &c.  The  tedator  alfo  directed  that 
Lady  C.  fF.  Belaf^e^  and  the  feveral  manors  and  heredi-* 
laments  fird  limited  in  ufe  for  her  life,  with  remainder 
to  her  firft  and  other  fons,  and  daughters,  in  tailj  (hould 
be  fubjeA  to,  and  (hould  aAually  exonerate,  the  feveral 
other  hereditaments,  manors,  and  premifes  fo  as  afore- 
faid  originally  limited  in  ufe  to  Lady^.  Wombtvell  and 
Lady  Lucan^  and  their  feveral  and  refpejlive  fons  and 
daughters  in  tail,  from  land  tax,  modus,  rent^  fee-farm 
tents,  prcfcript  rents,  curates'  fiipends  or  falary,  and 
penfions  to  poor  widows^  and  all  fuch  other  incum- 
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i8o8.       brances  as  were  then  zStuzUj  charged  thereon  and  pay« 
•**'"*        able  by  him,  and  alfo  from  the  falarjr  of  the  receiver  of 

DOK  denw 

BiLASTss  rent>of  the  faid  edate  devtfed  to  Lady  Lucan.  .  And  the 
Th?£adof  teftator  devifed  all  the  reft,  reGduc,  and  remainder  of 
^vcAH.  Yi\%  real  and  perfonal  eftates  whatfoever  and  wherefoever, 
except  thofe  he  held  on  mortgage  or  upon  any  trufts^ 
unto  Lady  jC.  1V>  Belafyfi^  het  heirs,  &c.  and  died  oa 
the  ^3d  ol  March  a  802.  The  teftator  was  not,  at  the 
time  of  making  his  faid  wiil,  feifed  of  any  other  real 
eftates  than  thofe  before  mentioned.  After  his  death 
Lord  and  Lady  Lucan  entered  into  and  continue  in  po£* 
fcflion  of  all  the  freehold  and  copyhold  premifes  for 
which  this  eje£kment  was  brought.  The  cafe  then  ftated 
the  prefentment  of  Earl  Fauconberg^s  will  by  the  homage 
at  the  manor  and  foreft  court  ol  Macclesfield  $  and  the  ad* 
miiBon  of  Lord  Melbourne  and  Sir  Geo.  Wombwetl  to  the 
.faid  copyhold  or  cuftomary  premifes  locally  Gtuated  with<» 
in  the  townftiip  and  freehold  panor  or  reputed  manor  of 
Sutton^  and  alfo  to  the  copyhold  or  cuftomary  premifes 
fituate  in  the  townftiip  of  Ketilejbulme^  to  hold  for  99 
years  if  Lady  Lucqn  fo  long  lived.  That  the  manor  of 
Sutton^  and  the  freehold  lands  fttuated  within  that  manor» 
de?ifed  to  the  defendants,  were,  at  the  time  of  nuking 
the  will,  of  the  annual  value  of  800/.  and  upwards  i  and 
the  copyhold  or  cuftomary  lands  at  Sutton  were  then 
alfo  of  the  annual  value  of  8co/.  and  upwards ;  and  thai 
the  freehold  lands  at  IfortbwUh  were  then  of  the  annual 
v^Iue  of  19/.  I  and  the  copyhold  or  cuftomary  lands  a( 
Kettlefttulme  were  then  of  the  annual  value  of  39/. :  an4 
that  one  modus  of  4/.  per  annum,  payable  to  the  impro- 
priator of  the  parifli  of  Preftbury^  covers  as  well  the  freci, 
hold  lands  at  Sutton ^  as  700  acres  of  the  copyhold  of 

Cjlllomary  lands  there.    Part  of  the  ii|>OTe«|nentiooe4 
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(BOpyhold  or  cuftomary  eftates  at  Sutton  and  Kett'e/bulmi        i8o8. 
were  purchafed  by  the  tcftator's  father,  Thomas  Lord  "* 

Doi  dem* 
Fauc$nberg\  and  they^  as  well  as  the   freehold  eftates      Bslastsi 

within  the  manor  of  Suilon,  were  enjoyed  by  the  tcftator      The^B^i  of 
and  his  father  during  their  rcfpeaive  lives.     At  the  time       X-wcaw . 
of  making  the  will  one  John  Grim/ditch  held  a  farm  at 
Suiton  conGfting  of  261  A.  aR.  8P.,  of  which  2ooA. 
a4R.  oP.  are  freehold,  and  61  A.  iR.  24P.  are  cuf^ 
ternary  or  copyhold  land,  under  a  leafe  granted  to  him 
by  the  teftator  for  the  term  of  21  years  from  Ladydaj 
1789;  but  fince  the  teftator's  death  John  Grimfdiuh  has 
furrendered  the  term  thereby  granted.     KettUJhulme  is 
diftant  eight  miles,  and  Northwich  is  diftant  20  miles 
from  the  extremity  of  the  manor  and  townOiip  of  Sutton* 
The  leiTors  of  the  plaintiflF  were  previoufly  to  the  com- 
mencement of  this  eje£lment  duly  admitted  to  all  the 
copyhold  premifes  comprifed  in  the  eje£lment  at  the 
manor  and  foreft  court  of  Macclesfield.    There  are  no 
copyhold  lands  held  of  the  manor  of  Sutton.     The  qiief* 
tion  for  the  opinion  of  the  Court  was,  Whether  the 
lefibrs  of  the  plaintiff  were  entitled  to  recover  the  free- 
hold and  copyhold  eftates,  or  any  and  what  part  there* 
of? 

Benyon  for  the  plain  tiff.  The  queftion  principally  arifes 
en  the  deyife  to  truftees  for  the  benefit  of  Lady  Lucan 
and  her  iffue  of  "  all  and  fingular  the  manor  or  reputed 
^'  manor  of  Sutton,  and  all  my  meffuages,  farms,  landg^ 
<'  tenements,  and  hereditaments  whatfoever  wthin  the 
*•  pricings  or  territories  ^Sutton,  in  the  county  of  CheJ^ 
5<  ter,  with  their  rights,  members,  and  appurtenances." 
The  property  of  the  devifor  contended  by  the  defendants 
to  come  withio  the  above  dcfcription  is,  i.  The  manor 
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i8o8.  of  Sutton^  and  a*  freehold  eftate  within  that  manor  of 
■  about  800/.  a-ycar.  1.  A  copyhold  eftate  of  the  fime 
BcLASYSB  valuei  locally  fituated  within  the  ambit  of  the  town{h*p 
i?Eario£  *"^  manor  of  Sutton,  though  no  part  of  that  manor,  Hut 
parcel  of  the  manor  and  foreft  of  Macclesfieli.  3.  A 
fmall  copyhold  at  KettUJbulme,  within  the  manor  and 
foreft  of  Macclesfield.  And,  4.  a  fmall  freehold  in  N^rtb^ 
tvich,  not  within  cither  of  the  manors.  As  to  the  ift, 
the  lefTors  admit  that  the  manor  of  Sutton  and  the  free- 
hold eftate  within  that  manor  pafled  to  Lady  Lucan  ua* 
der  the  claufe  above  mentioned.  2dly,  The  copyhold 
eftate  within  the  ambit  of  Sutton,  but  parcel  of  the  manor 
and  foreft  of  MacclesfUldy  did  not  pafs  by  that  claufe  ; 
firft,  bccaufe  it  is  not  "  within  the  precinHs  or  territories 
of  Sutton,"  by  which  muft  be  underftoiod  (he  m^nor  of 
Sutton ;  and  therefore  not  within  the  defcription  of  the 
thing  devifed.  If  it  had  been  faid  <<  within  the  precinfts 
and  territories  of  the  manor  of  Sutton,*  the  meaning 
would  have  been  clear  not  to  pafs  this  copyhold,  which 
is  no  part  of  that  manor,  but  parcel  of  the  manor  and 
foreft  of  Macclesfield;  according  to  2  RoL  Rep.  236.  and 
i^Vin.  Abr.  title  Manor,  Cx  and  the  ambiguity  onlj 
arifes,  becaufe  there  is  a  townfhip,  as  well  as  a  manor,  of 
Suttofi :  but  in  no  part  of  the  will  does  the  teftator  allude 
to  the  townfhip  of  Sutton  by  name.  Under  this  defcrip« 
tion  nothing  can  pafs  within  the  ambit  of  Sutton,  which  is 
fiot  alfo  within  the*  m^iw,  though  the  copyhold  was  oc« 
copied  conjointly  with  the*  freehold :  as  in  Dbe^.  Great" 
bead  {a).  {^Le  Blanc  J.  That  was  a  devife  of  lands  con* 
fined  by  the  defcription  to  one  county,  which  was  held 
not  to  include  other  lands  in  the  fame  manor  which 

(«)  8  EmJI^  91. 
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were  in  another  counter.    Lord  El/enioroughC.].    The        i8o8, 
teftator  in  the  preceding  claufe  of  his  will  fpeaks  of 


Doe  dcm. 
landsj  &c.  "  within  the  precinifsand  territories*  of  places      BitASTst 

diftinA  from  the  mn/iorj  there  mentioned  j  which  (hews      TheLariof 
that  he   meant  fomething   unconnedied  with  manors.  *^-*^^^' 

Can  you  ^ith  efFe£t  contend  that  the  copyhold  within 
the  ambit  of  Sutton  did  not  pafs  ?]  There  is  another 
reafon  why  this  copyhold  did  not  pafs  by  the  general  de* 
fcription  of  lands,  &c.  becaufe  there  is  a  freehold  eftate 
to  anfwer  the  defcriptlon ;  in  which  cafe  the  rule  of  law^ 
as  laid  down  in  Rofe  v.  Bartiett  {a)^  in  refpe£l  of  leafe- 
hold  applies  i  namely^  that  tht  freebo/d  onlj  fhall  pafs 
under  the  general  words  /ands,  &c«  And  this  is  con- 
firmed  in  Lindopp  v.  Eboratt  [b)^  and  in  Thompfin  v. 
Lawley  {c) :  and  copyhold  is  of  lefs  intereft  in  law  than 
leafehold.  [Grofe  J.  Where  the  intention  is  left  doubt* 
ful  upon  the  words  of  the  will,  that  argument  would  have 
weight  J  but  not  where  there  is  an  apparent  intention  to 
pafs  the  copyhold.  Lord  Ellenborough.  The  teftator 
never  once  mentions  copyholds  in  his  will ;  but  only 
ufes general  words:  and  can  we  fuppofe  that  in  each 
inftance  he  meant  to  feparate  his  copyhold  from  his  free- 
hold ?  Does  it  not  appear  that  he  intended  every  thing 
to  pafs  within  the  ambit  of  Sutton  /^]  The  wiU  appears 
to  have  been  drawn  by  one  who  underftood  the  legal 
tStfk  of  words  s  and  the  teftator  gives  power  to  the 
truftees  to  limit  terms  of  years  for  raifiog  portions;  and 
to  the  tenants  for  life,  to  leafe  for  21  years,  &c. ;  powers 
which  are  inapplicable  to  copyholds.  If  then  the  copy- 
hold did  not  pafs  under  the  firft  daufe,  it  pafled  to  the 

• 

(«}  Cff.  Car,  SQ3.  {h)  3  Bro,  Ck  (Uf.  i88. 

{c)  1  BoJ.  &  PuH.  303.  aod  5  Ft/,  jtm.  476.  «nd  W#  the  fiune  quef- 
tiOD  difcullBd  as  to  copyholds  in  Da  v.  y^rma,  7  Eafl^  ao. 
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itoS.        UffoT  in  fee  under  the  reGduary  devife;  in  which  general 
*"*""        wordg  are  fafficicnt  to  pafs  copyhold,  according  to  Do^ 

Dot  dem* 

BsLASTiE      d»  Fate  Ym  Davy  {a)f  Car  v.  Eilifoniji)^  and  Andrews  r» 


The  EiDri  of  '  ff^^iUr  {c)  I  ^and  for  this  purpofe  the  furrchder  to  the 
LucAM.  ^^^  ^f  ^Yie  will  was  neceffary.  3dly  and  4thly,  As  to  the 
f 01  all  copyhold  at  Kettie/bulmc^  and  the  fmall  fr^bold  io 
Nortbwichi  it  is  clear  taey  could  not  pafs  by  the  firft 
claufcy  being  witfiout  the  ambit  of  Suiten }  and  there* 
fore  they  pafled  under  the  reGduary  claufe. 

Richafdfon^  contra*  The  mod  material  que  (lion  is 
opon  the  copyhold  within  the  precincl  or  territory  of 
&//0II ; which  defcription  cannot  be  confinedyas  contended^ 
to  lands  within  the  manor  of  Suiton.  Lands  within  the 
ambit  of  one  manor  may  be  parcel  of  another  manor : 
and  the  knowledge  of  that  circumilance  in  the  particular 
inftance  by  the  teftator  accounts  for  the  generality  of  the 
defcription  of  the  landsi  as  lying  within  the  precinBorier^ 
riieryt  inftead  of  faying  the  manor,  of  Sutton.  And  thia 
b  the  fironger  as  he  had  before  named  the  manor.  The 
legal  import  of  any  place  defcribed  by  name,  without 
more,  is  that  it  is  a  town/hip.  But  it  is  faid  next,  that 
the  general  words>  lands,  &c.  in  the  firtl  claufe,  there 
being  freehold  to  anfwer  the  defcription,  will  not  pafs 
€opyhoUf  even  where  it  has  been  furrendered  to  the  ufe 
of  the  will :  but  the  cafes  in  equity,  which  were  dccifiona 
Bot  merely  on  equitable  points,  but  on  queftions  whether 
the  legal  eftate  pafled,  Qiew  that  the  rule  is  not  general  s 
but  that  where  copyhold  has  been  furrendered  to  the  ufe 
of  the  wilK  it  will  pafs  as  well  as  freehold  by  general 
words :  as  HafsUnoood  v.  Pope  [d)  \  which  though  it  was  a 

(«)  Dngl  7i6<  note;  {h)  3  Jbk.  73. 

(0  6f^.  4kr.  S37.  CcfyhiU,  W.c.  //.  X2*       {i)  3  P.  ITm.  32». 
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devifc  for  payment  of  debts,  yet   the  judgment  did  not        l8o8« 

turn  on  that  corifideration :  and  Tendril  ▼.  Smith  (a),  and 

Dot  dnn* 

Goodwyn  v.  Goodwyn  {b\  where  the  point  was  ruled  ge«      Vslaiysc 
nerally,  upon  the  words  "  mefluages,  lands,  tenements.      The  £ari  of 
and  hereditaments.'*     In  addition  to  which  the  will  in 
qucftiofl  has  the  word  farms.     In  Byas  v.  Byas  {c)  the 
copyhold  was  held  not  to  pafs  by  general  words  only^ 
becaufe  it  was  not  furrcndered  to  the  ufe  of  the  will. 
The  fituation  of  the  tc(lator*s  family,  the  local  fituation 
of  this  property,  and  the  difpoGtion  of  the  red  of  his 
eftate,  all  (hew  his  intention  to  pafs  the  copyhold  in 
queftion  by  the  general  words  ufed  to  Lady  Lucan.    He 
had  three  daughters  and  no   male  defcendant ;  to  the 
elded  he  gave  the  bullc  of  his  eftates,  lying  in  Torkjbirt^ 
and  the  property  in  Grofvenor  Square :  to  the  fecond,  a 
conGderable  eftate  in  Torijhire^  lying  at  a  diftance  from  the 
former,  together  with  another  eft^itein  Durham :  to  Lady 
Lucan,  his  other  daughter,  he  gave  his  eftates  in  Chejhire^ 
containing  the  manor  of  SutUn,  andalfo  his /arm/,  /andi^ 
&c.  within  tht  precinris  w  territories  of  Sutton ^  with  thei^ 
*'  rights,  members,  and  appurtenances^"   The  fubfequent 
claufes,  charging  the  property  deviled  to  the  elded  daugh- 
ter with  certain  payments  of  land  tax,  receivers'  falary,&c», 
were  evidently  for  the  purpofe  of  equalizing  this  didribut  ioa 
alittle  more  in  favour  of  the  younger  daughters:  it  is  there- 
fore highly  improbable  that  when  the  tedator  made  no 
didiuAion  in  terms  between  his  freehold  and  copyhold^ 
which  were  held  and  enjoyed  by  him  together  as  one 
eftate,  and  partly  leafed  together,  and  which  were  fubjed 
to  the  fame  modus  and  charges  i  he  fliould  ftill  have 
Bieant  to  fever  the  copyhold  from  the  freehold  in  favour 

{m)%jtk%i.         i^)iFtf.%i$,         (OalYs^ 
V0L.IX.  Hb  of 
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1808.        of  h!s  eldefl:  daughter,  to  whom  he  had  before  gWen 

"  the  bulk  of  his  property    fituated  at  a  great   didance* 

Bel.kyse  3dly,  and  4thlyt  Thcfc  obfervations  will  in  part  apply 
Ttic^.^riof  alfo  to  the  two  fmall  farms,  in  the  vicinity  of  S2///0/}  > 
namrlv,  the  copyhold  .>t  KettUjhulme^  8  ihiles  off,  of  the 
annu.il  v^ilae  of  39/.,  and  the  freehold  at  Northivichy 
20  miles  oiT,  worth  19/.  per  ann. ;  which  might  be  con- 
,  fidercd  as  appurtenances  to  the  &utton  eftate,  and  would 
certainly  be  included  with  it  in  the  charge  of  the  receivers' 
falary,  which  was  thrown  upon  the  property  dcvifcd  to 
the  elucd  daughter^  in  exoneration  of  that  devifed  to  the 
younger  daughters.  In  Cro,  Eiiz.  1 13.  a  dcvife  of  a  tene- 
ment, ivith  the  appurtenances ^  in  which  H,  B,  dwtllcth  in 
Ebley^  was  held  to  pafs  land  appurtenant,  though  it  were 
cut  of  Eh  ley.  [Lord  Ellenhcrough*  There  is  nothing 
ftatcd  here  to  (hew  that  tht-fe  farms  were  enjoyed  as  ap» 
pur  tenant  to  the  properly  in  Sutton :  one  was  8,  and 
the  other  20  miles  apart  from  it.]  The  property  devifed 
to  Lady  Lucan^  trufttes  may  poflibly  not  be  fufficient, 
without  th^^fc  farms  to  dcfr.iy  the  contingent  charges  upon 
it,  which  are  50c/.  a-year  clear  of  alt  dcduQions  for  hcr- 
fdf,  tlie  like  annuity  for  her  hufjand,  and  10,000/.  for 
younger  children,  with  intereft  at  5  per  cent.  \^Le  Blanc], 
The  intention  of  the  tcftator  to  include  thcfe  farms  may 
be  probable  enough;  but  the  difficulty  is  to  find  any 
words  in  the  will  capable  of  carrying  them.] 

Benyon  in  reply,  as  to  the  great  copyhold  in  Sutton^  [to 
^'hich  alone  his  attention  was  called  by  what  had  fallen 

from  the  Court)  obferved  with  refpect  to  the  cafes  in 

* 

equity,   where  general  words  had  been  held  to  carry 
copyhold^  that  they  turped  either  upon  devifea  in  favour. 
of  creditors  \  or  upon  quellioiis  between  heir  and  devifee^ 

where 
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^here  whea  the  heir  ele£led  to  take  fomtthing  devlfed  to         i8o8* 
him  under  the  will,  a  court  of  equity  would  obliee  him        — — 

'  ,    ^      '  o  Doe  dcm. 

to  conform  to  the  general  direftions  of  the  will  in  favour     Bblastsk 

agairift 

of  the  other  devifees.  Hazlewood  v.  Pope  {a)  was  a  devife  The  ^n  of 
in  favour  of  creditors ;  in  which  cafe,  a  furrender  (hall  be 
fupplied.  But  in  Lindopp  y.Eiorall  (3),  Lord  Chancellor 
would  not  fupply  a  furrender  even  in  favour  of  a  child 
which  was  otherwife  provided  for.  It  does  not  appear 
how  the  queftion  arojfe  in  Tendril  v.  Smiib  (c)^  but 
the  generality  of  the  propoGtion  there  faid  to  be  laid 
down  is  againft  the  whole  current  of  authorities*  And 
in  Goodwjnw.  Goodivyn  {d)  there  were  introduflory  words^ 
ihewing  a  general  intention  in  the  teftator  to  pafs  all  his 
eftate.  No  inference  can  arife  of  fuch  an  intention  here 
in  favour  of  Lady  Lucan  from  the  furrender  to  the  ufe 
of  the  will,  becaufe  that  was  neccfiary  to  pafs  the  copy- 
hold by  the  refiduary  devife,  Noi  can  it  arife  from  the 
charge  on  Lady  C  W.  Belaf)fe  to  pay  the  falary  ol  the 
xeceiver  for  Lady  Lucan  \  for  it  does  not  follow  from 
thence  that  (ill  the  property  in  Chejbtre  was  to  pafs  to  the 
latter.  Then  the  power  of  leaGng,  &c.  affords  a  much 
ftronger  argument  againft  the  teftator 's  intention  to  paf$ 
the  copyhold  by  the  firft  claufe,  than  that  derived  from 
the  value  of  the  eftate  devifed  to  Lady  Lucan  in  fupport 
of  fuch  intention :  for  the  charges  need  not  all  be  laid 
on  at  once. 

Lord  Ellenhorough  C.  J.  Sufficient  appears  upon 
the  face  of  the  will  to  fatisfy  me,  without  doubt,  of  the 
intention  of  the  teftator  to  give  to  Lady  Lucan  the  copy- 
hold within  the  tQwnfliip  of  &uttonk    The  teftator  was 

(«)  3  F.  Wm,  1%%.  (V)  3  ^'v*  <^^«*  C^*  'M' 

H  h  a  feifed 
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1 8o8«        feized  of  three  principal  eftatesi  partly  freehold,  f  irtly 
•     ■        copyhold  f  and  had  three  daughters  :  and  haTing  furrcii- 

Poi  dcm« 

Belasysb      dered  his  copyholds  to  the  ufe  of  his  will,  he  devifed 

TUctJ^i  of     the  bulk  of  his   property  lying  in  the  North  Riding  of 
Torkjbire^    together  with   what    he   had    in   MiddUfex^ 
to  Lady  Ckarlotie.     Another  eilate  in  the  North  Riding 
at  a  diftance  from  the  firlt  mentioned,  together  with  that 
in  Durham^  he  dsvifed  to  Lady  Anne.     He  had  a  third 
cftate  in  Cheflnre^  the  principal  part  of  which  is  in  Sutton, 
and  the  reft  confided  of  two  detached  fmall  farms*  the 
one  eight)  the  other  20  miles  from  Sutton :  and  he  de- 
vlfed  to  Lady  Lucan  and  her  family  **  all  and  fingular  the 
*<  manor  or  reputed  manor  of  Sutton^  and  all  my  mef- 
<<  fuageSf  farms,  bnds,  tenements,  ^nd  hereditaments 
**  whatfoever  within  the  precinlfs  or  territories  of  Sutton 
*<  in  the  county  of  Chejler^  with  their  rights,  members, 
*<  and  appurtenances."    The  principal  queftion  is  whe- 
ther the  copyhold  within  the  townOiip,  but  not  parcel 
of  the  manor  of  Sutton,  pafled  by  this  deyife  to  Lady 
Lucan  f    For  if  not,  the  teftator  having  given  to  Lady 
Charlotte  all  the  reft  and  reCdue  of  his  real  eftates,  it  is 
clear  that  the  refiduary  claufe  would  carry  every  thing, 
copyhold  as  well  as  freehold,  which  he  had  not  before 
devifed.    In  conftruing  the  devife  in  queftion  I  (hall  pro- 
ceed merely  on  the  teftator's  intention  as  I  colle£l  it  frooa 
the  fate  of  the  will ;  for  I  am  afraid  to  look  at  any  argu- 
ment of  intention  to  be  derived  from  the  furrender  to 
the  ufe  of  his  will ;  though  j>erhap8  it  may  be  proper  to 
be  regarded  even  in  this  court,  as  it  certainly  would  be 
in  another  court :  but  it  is  not'  neceflary  for  me  to  give 
sny  opinion  upon  that  point ;  for  I  profefs  to  determine 
this  cafe  upon  the  intention,  as  colIeAed  from  the  words 
of  the  will  only.  The  words  of  the  cUufe  are  general,  and 

whatevcf 
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whatever  thofe  words  may  legally  comprehend  is,  and        1808. 
was.  I  think,  meant  to  be  riven  to  Lady  Lucan.     Firft  - 

.  .  *•  '  Dot  dem. 

he  gives  her  his  manor  or  reputed  manor  of  Sutton,  Then  Bff.a^v^c 
he  gives  her  all  his  mefluages,  ^r/»/,  land:^,  tenements,  Th  L^iiof 
and  hereditaments  whatfoever,  not  within  the  manor,  but 
nvithin  the  pretinHs  or  territories  of  Sutton.  If  the  words 
*'  lands,  tenements,  and  hereditaments'*  only  had  been 
ufed,  I  admit  that  they  would  be  confined  to  that  which 
has  been  conftrued  to  be  the  natural  and  legal  fenfe  of 
thofe  words;  namely,  freehold,  if  the  intention  of  the 
will  could  be  fatisfied  by  applying  them  to  freehold  only  : 
but  if  the  intention  of  the  teftator  could  not  be  fatisficd 
without  extending  the  words  to  copyhold,  then  they 
would  comprehend  both.  Here,  however,  there  are 
other  words;  ^^  farms ^^  <*  with  their  appurtenances.'* 
Why  may  not  farms  include  copyhold  as  well  as  free- 
hold ?  But  out  of  all  the  words  ufed  I  would  look  to  fee 
what  mud  have  been  the  intention  of  the  teftator.  Upon 
a  freehold  eftate  of  8qo/.  a^year,  it  mud  be  contended  by 
the  plaintiff's  counfel,  that  the  teftator  meant  to  charge 

« 

500/.  a-year  for  the  feparate  ufe  of  Lady  Lucan^  and 
500/.  a-year  intereft  for  younger  children's  portions, 
without  looking  to  the  contingent  additional  charge  of 
500/.  for  1ier  hufband.  The  fund  would  then  be  (hort 
and  defe^llve  for  the  purpofes  which  he  had  diredily  in 
his  contemplation.^  Can  fuch  an  intention  then  be  rea« 
fonably  imputed  to  the  teftator,  and  from  what  words  of 
the  will  are  we  to  colle£^  it  ?  The  words  ufed  are  gene* 
ral ;  the  yeox^farms^  at  leaft,  would  include  copyhold  as 
well  as  freehold  $  and  I  fticuld  think  that  even  lands^  tene* 
mentSf  and  hereditaments  might  include  both,  if  fuch  a 
conftrudion  were  neceflary  to  give  effe£l  to  the  apparent 
intention  of  the  teftator ;  and  here  his'  intention,  as  it 

U  h  3  appears 
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i8o8.         appears  from  the  charges  which  he  has  laid  upon  the 
"""■""         property  devifed  to  Lady  Lucarfs  truftees,  cannot  be  fa- 
BfLASYSK      tisfied  without  giving  the  word  farms  at  leaft  this  inter- 
Tfiari  of     pr^iation.  Then  I  fee  no  ground  for  reftraining  the  fenfc 
of  the  general  words,  *'  'within  the  precinct  and  territories 
j/'Sutton/'  to  the  m^ntfr  of  Sutton.     The  contrary  inten- 
tion is,  I  think,  to  be  colltfted  from  the  tefta tor's  firft 
mentioning  the  manor  of  Sutton,  and  then  extending  fats 
defcription  of  the  property  devifed  to  all  his  meffuagts^ 
farmsy  lands,  &c.  ^within  the  precin3  or  territories  of  Sut" 
ton.     And  this  is  confirmed  by  the  former  claufe  of  de- 
vife  to  Lady  Anne^  where,  after  mentioning  certain  mat- 
xiors  by  name,  he  gees  on  to  defcribe  other  mefliiages, 
fatms,  lands,   &c.   wlhin  the  precin£ls  or  territories  of 
places  not  coming  within  the  defcription  of  the  manors 
before  mentioned.    Therefore  conftruing  one  part  of  tbc 
will  by  the  other,  it  appears  to  me  that  tlis  defcriptioa 
of  the  manor  of  Sutton  does  not  over^ride  the  whole  claufe^ 
but  that  by  the  precinHs  and  territories  of  Sutton  in  the 
latter  part  of  it,  the  tcftator  meant  the  townjbipol  Suttotu 
Founding  my  opinion,  therefore,  upon  the  apparent  in- 
tention of  the  tedator  as  I  coUedt  it  from  the  words  of 
the  will,  coupled  with  the  fa£ls  of  the  cafe  to  which 
thofe  words  apply,  I  think  that  the  copyhold  within  the 
'  townfhip  of  Sutton  pafTed  by  the  claufe  in  qutftion  to 
Lady  Lucan.    But  the  two  fmall  farms,  the  one  copy- 
hold, the  other  freehold,  lying  out  of  Sutton,  will  pafs  by 
the  rcfiduafy  claufe ;  not  being  comprifed  within  any  of 
the  words  of  defcription  of  the  prior  claufe.     Ilay.no 
'  ftrefs  on  the  fubfequent  claufe  refpediing  the  charge  of 
the  receiver's  falary,  or  the   modus  which  covers  the 
copyhold  as  well  as  freehold  land  in  Sutton, 

G&OU 
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Grose  J.     Both  from  the  words  of  the  devife,  and  i8o8« 

from  the  apparent  intention  of  ihe  tcftator  on  the  whole       ,,  ^    '  ' 
of  the  will,  I  think  that  the  copyhold  in  Si^thn  pafled  to      D  l^sysb 
liady  Luean^s  truftees  *,  and  th^t  the  other  fmall  eftates      T.w  tail  <a 
out  of  Sutton   pafled  by  the   rcfiduary  claufc.     I  do  not 
rely  on  the  furrcnder  to  the  ufc  of  the  will;  though  I 
think  It  would   be   extraordinary   if  that  were  to    p^fs 
copyholds  to  the  leflbrs  of  th^  plaintifF  and  not  the  copy- 
hold in  Sutton   to  the  defendants.     But  here  are  w  rdg 
largfc  enough  to  comprehend    the  copyhold  as  well  as 
freehold  in  Sutton,  namely,  menaages,y?/rwj",  land'^,  &c. 
within  the  precin^s  and  ttn-iiorics  of   Sutton  \  and  the 
intention  to  pafs  the  copyhold  there  is  quite  clear  for 
the  rcafons  which  my  Lord  has  ftjted,    and   which  it  is 
liot  ncceffary  to  repeat.     And  though  it  h.is  been  argued 
from  authoritieSi  that   general  words  in  a  will  (hill  not 
be  conftrued  to  carry  copyhold   where   there  ia  freehold 
to  fatisfy  them  under  the  fanedefcnption  ;  yet  that  aiuft 
.    be  underllood  of  cafes  where  there  is  no  apparc;i»  inten- 
tion to  pafs  the  copyhold  ^  which  is  clearly  othcrwifc  in 
the  prefent  cafe* 

Le  Blanc  J.  As  to  the  fmall  copyhold  and  fmall  free- 
hold lying  out  of  Sutton,  whatever  6ne*s  belief  may  be 
as  to  the  tedator's  intention  to  devife  them  to  Lady 
Lucan  they  cannot  pafs  to  her|  becaufe  there  are  no 
words  fufBcient  to  include  them.  But  as  to  the  copyhold 
within  the  townfliip  of  Sutton,  the  fituation  of  the  telta- 
tor  in  refpeft  of  this  property  is  fit  to  be  confidered. 
He  had  furtendered  his  copyholds  to  the  ufe  of  his  will ; 
and)  fo  far,  they  were  dcvifeable  property.  He  h'id  let 
%  confiderable  part  of  the  copyhold  in  Sutton^  together 
with  the  freehold  thercj  to  a  farmer }  and  therefore  he 

H  h  4  was 
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iSdS.  was  at  the  time  of  making  his  will  poflefled  of  tfarm  vol 
'  •  Sutton^  confiding  of  both  copyhold  and  freehold,  kc  for 
BcitASYtt  91  years.  So  ctrcumftanced  he  devife^  to  Lady  Lucan 
Th?^l  of  ^^*  manor  of  Sutton^  and  all  his  mtS\i^gth%  farms ^  (ands, 
within  the  precinds  and  territories  of  Sutton^  with  theit 
rights,  members,  and  appurtenances.  Now  taking  it  for 
granted,  for  the  prefent,  that  a  dcvifei  fimply,  of  ianJs^ 
UmnuntSy  and  herediianunU^  where  there  is  freehold  to 
anfwer  the  defcriptioni  will  not  pafs  copyhold  ;  yet  the 
queftion  is,  Whether  the  Court  do  not  fee  a  manifeft  in* 
tention  of  the  teftator  in  this  cafe  to  pafs  the  copyhold 
in  Sutton  f  Fsrft,  he  gives  to  Lady  Lucan  the  man^  of 
Sutton  s  and  then  he  gives  all  his  meiTuages,  farms>  lands, 
^c.  within  the precin^s  and  territories  of  Sutton^  not  fay* 
ing  within  the  manor^  &c.  We  mufl  therefore  take  It 
that  b]r  the  change  of  expreffion  he  meant  fomethix^g 
snore  than  the  manor,  which  mud  be  the  townlhip  of 
Sutton.  Ip  addition  to  that  I  cannot  but  think  that 
when,  having  a  farm  confiding  of  freehold  and  copy^ 
bold,  which  latter  was  within  the  townihtp,  but  not 
within  the  manor  of  Sutton,  he  gives  all  his  farms  and 
lands,  &c/  in  Sutton,  he  muil  have  meant  to  pais  both 
the  qopyhold  and  freehold  lands  within  Sutton.  Theo 
again  when  it  is  confidered  that  he  had  only  freehold  ia 
Sutton  to  the  amount  of  8po/*  per  annum,  I  cannot  thinl; 
that  he  meant  to  devife  that  alone,  limited  too  as  it  is  in 
ftriA  fettlemenr,  when  he  lays  fuch  large  charges  upoQ 
it}  500/.  a-year  to  I^ady  Lucan^  and  io,oqo/.  for  younger 
children,  with  power  to  her  to  charge  the  eftates  with 
500/.  per  annum  for  her  hufhand.  The  amount  of  thefe 
charges  afford  a  (Irong  argument,  when  we  are  coufider^r 
ing  the  intention  of  the  teftator,  to  (hew  that  he  meant 
to  include  the  coj)yhold  i^s  well  as  freehold  in  S^ton. 
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Batlet  J.     If  it  had  been  nccefiary  to  decide  whe*         i8o8« 
ther  the  general  words,  <<  lands»  tenements*  and  here- 
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ditaments/'  would  pafs  copyhold  as  well  as  freehold,      BctAnvs^ 

he  E^tI  i 


without  other  circumftances  to  (hew  an  intention  to  in-      The  E^riof 


dude  both,  1  fhould  have  defired  time  to  look  into  the 
authorities ;  but  I  think  there  are  circumftances  in  this 
cafe  which  clearly  evince  fuch  an  intentionf  For,  firft, 
the  teftator  had  an  undivided  farm  confiding  of  freehold 
and  copyhold ;  and  if  he  did  not  mean  to  pafs  both, 
it  muft  be  divided.  Therefore  when  he  ufes  the  word 
Jarm^  which  applies  to  the  entire  fubjeA,  it  raifes 
a  prefumption  that  he  did  not  mean  to  divide  it.  Then 
the  charges  which  he  has  laid  upon  the  property  de^ifed 
would  be  greater  than  the  amount  of  the  freehold  alone ; 
which  is  another  circumftancc  to  fliew  bis  intention  to 
Include  the  copyhold  in  Sutton.  As  to  the  fmaller 
eftates  of  eopyhold  and  freehold  lying  out  of  Suttm^ 
there  are  no  fufScient  words  to  pafs  them  to  Ladf 
f^ucan,  and  therefore  they  will  pafs  to  the  leflbrs  under 
|he  reiiduary  claufe* 

Pollea  to  the  Leflbrs  of  the  Plain- 
tiff  as  to  the  fmall  freehold  and 
fmall  copyhold  cAate  out  of  Sui^ 
fon ;  and  to  the  Defendant  as  |o 
jhc  reft  cf  the  property. 
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M^l  ,                The  Kino  agahj/i  Youno. 

pewtt.ax  the'''  f2^RR0W  moTcd  foT  a  writ  of  habeas  corpus  to  bring 

liver"men  of  **P  ^^^  defendant,  a  waterman  and  lighterman  on 

LofidonkTccx-  the  Thames  who  had  been  imprefTed,  for  the  purpofe  of 

empted  from  ^         ^                                "^      • 

being  imprefied  liis  difcharge  ;  on  affidavits  dating  that  he  was  a  freeman 

vice,  if  in  othtr  and  liveryman  of  the  city  of  Lo/nlon,  and  as  fuch  claimed 

refpe^ls  fit  fub-  ^.                        ,#.          »••           /*•«■             r           r 

jedh  for  tiiat  to  be  cxqmptcd  from  bemg  impreflcd  by  realon  of  cer- 

Icrvicc.  '^j^j^  charters  of  £J.  2.  and  EJ.  3.  confirmed  by  a6l  of 


parliament  and  by  the  ufage  in  that  behalf.  And  he 
ferred  to  the  inftancc  of  one  MUiachip  a  freeman  and  li- 
veryman oi  London y  who  having  been  in\prefled  in  1777 
applied  for  a  writ  of  habeas  corpus  for  his  difcharge  on  the 
ground  of  his  privilege  ;  and,  pending  the  inquiry,  was 
difcharged  by  order  of  the  admiralty.  And  upon  a  fimi- 
lar  application, to  the  Court  of  C,  B.  in  1792  from  another 
liveryman  who  had  been  impreiTcdj  a  fimilar  refuk  took 
place, 

The  Courit  however,  after  hearing  thofe  pirts  of  the 
charters  read  which  were  referred  to  in  the  affidavits,  and 
which  certainly  did  not  contain  any  exemption  from  the 
fervice  in  que  ft  ion  in  diftinft  terms,  but  rather  feemed  to 
refer  to  an  exemption  of  the  citizens  in  thofe  times  from 
being  drawn  oat  by  the  King  to  ferve  as  foldiers  extra 
civitAtcm,  refafed  the  writrliord  £//ifwforw^iC.  J.  fay- 
ing, th  it  there  did  not  appear  to  be  any  foundation  for  the 
esempti'^n  cUimed  from  a  fervice,  which  this  defcription 
of  pcrfons  in  every  part  of  the  country  were  equally  bound 
to  give  in  their  avocation  for  the  defence  of  the  realm 
when  neccffity  called  for  it* 

Rule  denied^ 
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The  Kino  agalnji  The  Sheriff  of  Surry,  in  the  ^^''"f^^^ 
Caufe  of  Morris  v,  Duffield. 

T^HE  aAIon  was  by  original,   and  the  fpecial  capias  where  the  role 
iOued  on  the  21ft  of  January  laft,  returnable  on  the  mcntaz.Vmft' 
firft  return  oi  Hilary  term,  and  indorM  for  bail  81/.,  J.o'.IJi.STn 
on  which  the  defendant  was  arrefted  and  gave  a  bail-^|^^^^;^^^'J['**^^ 
bond.     And  on  the  2d  oi  February  notice  of  bail  above   i'thotF<3r*- 

•^  jry,  which  at- 

was  given,  and  exception  taken  on  the  3d,  and  a  rule  on  tachmcmwas 

the  ihcriff  to  bring  in  the  body  fervcd  on  the  fame  day,  t\\t^t\\olMavi 

which  expired  on  the  9th  ;  and  the  bail  not  having  jufti-  5?d  notlrructU 

fied,  the  rule  for  an  attachment  was  obtained  on  the  i  ith  ^^^I'^^^qI'm'^ 

Ftbruary\\}\it  the  attachment  not  be*inff  returnable  till  the  and  in  the  mean 

•^  ^  ,      time  the  de- 

firft  day  of  Eafler  term  (the  4th  oi  May),  it  was  not  fendant  became 
liTued  till  the  day  before.     In  the  mean  time  the  defend-   n^xYiciMarcb^   • 
ant  in  the  aQion  became  bankrupt  on  the  19th  of  March^  thefli  ^iff  loft 
and  on  the  21ft  of  4>r// furrendercd  in  difcharge  of  his  of^ajinr^^^^ 
bail.     Whereupon  in  this  terra  Marr^at.  on  behalf  of  the  ^^^\  "*"**  ^^^l" 
flieriff^  obtained  a  rule  nifi  for  fetting  afide.the  attach-  commimons 

ti*  attachment 

menti  upon  the  ground  of  the  delay  in  ifluing  if,  where-  was  (eta  fide  for 
by  he  was  prevented}  as  it  was  fworn,  from  proving  the 
debt  under  the  commiflion,  as  he  might  have  done  if  the 
attachment  had  iflued  before  the  bankruptcy* 

« 
Jervls  and  Latves  fliewed  caufe  againft  fctting  aCdc 

the  attachment  \  and  faid  that  there  was  no  rule  of  prac* 

lice  requiring  a  party  to  ilTue  his  writ  of  attachment 

againft  the  (heriff  immediately  after  it  is  obtained :  and 

here  the  a£lion  being  by  original,  the  attachment  could 

not  be  made  returnable  before  the  firft  return  of  this 

term  •,  before  which  time  it  was  iflbsd.    In  Rtx  v.  Thi 

II  Shtrif 
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l6o8. 

The  Kino 

again/I 

ThcSlieriiTof 

Sv&ar. 


Sheriff  of  Surry  {a)  there  was  a  delay  of  feveral  terms  in 
ifluitjg  the  attachment  againft  the  (heriflF,  which  was  af« 
terwards  fet  afide.  In  Rix  y.  Perring  (Jk)  the  rule  for  th^ 
attachment  was  obtained  on  the  19th  of  November ^  and 
the  attachment  was  not  fued  out  till  the  9th  of  March  foU 
lowing  I  and  the  Court  of  C.  B.  held  that  to  be  too  iatc. 
But  the  pradice  of  the  two  courts  diflFer  in  thefe  cafes : 
for  in  C.  B.9  though  the  rule  to  bring  in  the  body  has  ex- 
pired, yet  if  the  defendant  juftify  his  bail  before  the  at- 
tachment againft  the  Iheriff  be  moved  for^it  is  in  time  to 
prevent  it  {c) ;  but  in  this  court,  if  the  (beriflF  be  once  in 
contempt  for  not  bringing  in  the  body,  it  is  not  purged 
by  the  defendant  afterwards  furrenderingi  though  before 
the  attachment  be  moved  for  (J), 


Lord  Ellenborough  C.  J.  There  Is  no  occafion  to  lay 
down  any  general  rule  with  refpeA  to  the  lapfe  of  time 
which  (hall  be  deemed  fufficient  to  difcharge  the  (heriff 
from  the  attachment  in  thefe  cafes ;  but  certainly  80  days 
exclufive  is  a  long  time  to  lay  by  after  the  party  is  armed 
with  the  procefs  of  the  court  againft  the  (beriiF:  and  here 
in  the  mean  time  an  important  change  of  circumftances 
has  taken  place  by  the  bankruptcy  of  the  defendant.     If 
there  be  no  eftabliftied  pra£lice  of  this  court  in  fuch  cafes, 
there  is  at  leaft  a  rule  of  right  reafon  and  juftice  which 
ought  to  be  applied  to  the  cafe  before  us  ;  that  if  a  partj 
has  a  right  to  enforce  payment  of  his  debt  againft  the 
iheriff,  he  muft  purfue  it  within  a  rt&fonable  time,  and 
not  lay  by  fo  long  as  that  by  his  laches  the  (heriff  Qiall  be 
deprived  of  his  remedy  over  againft  the  debtor.    The 

{m)  7  Term  Rtf.  451.  {*)  3  Bcf,  ^  Puli  ijt. 

(0  rbtnld  V.  Fi/berf  I  H.  BUc,  9. 

(itf)  Roe  V.  Sheriff  y  ABddl^e^t  S  Term  A^.  29. 
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mere  time  which  elapfed  in  this  cafe  before  the  attach-  1808. 

ment  was  fued  out  docs  not  very  much  fall  (hort  of  what  jrTT" 

'  The  Kiw o 

occurred  in  The  King  v.  Perrinp:  there  it  was  100,  and  ^i^^P 

,          .    .                         *                     *                                      ^  The  Sheriff  of 

here  it  is  80  daysj  and  here  the  defendant's  bankruptcy  suary. 
has  intervened. 

Ptr  Curiam^  Rule  abfolute. 


The  Kino  againji  Richardson.  ^^ 


Maj^  %7tb* 


AN  information  in  nature  of  a  quo  warranto  havin?  The  (Utute 
^  *•    $z,  Geo.  %.  e.  $1 . 

been  filed  againft  this  defendant,  to  (hew  by  what  /•  >•  enabling 

defendants  in 

authority  he  claimed  to  be  portreeve  {a)  of  the  bo-  quo  warranto  co 

•       e    v%  .^  lit  1*1  ir        plead  double,  is, 

rough  of  Fenryn  in  CemwaU,  he  obtamed  a  rule  for  at  well  a«  the 

_j3      _f         J       11  t  ft>t   f^  jinn* 

frteadmg  double :  whereupon,  ^.  ^o ,  confined 


Burrough  moved,  on  a  former  day,  to  difcharge  that 
rule;  dating  that  this  was  a  borough  by  prefcription, 
fending  members  to  Parliament,  of  which  the  portreeve 
was  the  returning  officer,  and  ele6%ed  at  a  prefcriptive 
court  leeti  but  not  being  a  corporate  officer,  he  con* 
tended  that  the  defendant  was  not  within  the  flat.  9  Jtnn. 
€•  20.  allowing  double  pleading  by  leave  of  the  Court ; 
which  ftatttte  had  been  often  held,  particularly  in  Rex  v. 
Wallis  ( j),  where  all  the  prior  cafes  were  confidered,  to 
be  confined  to  corporate  officers ;  and  confcquently  that 
he  was  not  within  the  ftat.  32  Geo,  3.  e.  58./  i.  which 
was  made  in  pari  materia  with  the  former  a£t,  and  merely 
limited  the  time  for  profccuting  fuch  informations^  and 
muft  therefore  receive  the  fame  conftru£lion  in  this 
refpeA. 

(«)  yUJUx  V.  JlCn*!  3  temRtp.  59c.  {h)  5  Term  tttp»  37$. 

5  ^y 


to  corporate 
offiari- 
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1  808.  The  Attorney-General  and  Dampier  contra^  OQ  fliewiog 

*~*~*        caufe.  endeavoured  to  ditlineuifti  this  from  the  cafe  of 

Tbf  Kino 

mgainft  The  King  V.  Wa/liSt  becaufe  the  oiEce  in  queRton  there 
was  conitable  of  Btrmingbam^  which  is  no  borough,  nor 
fends  members  to  Parliament  as  the  borough  of  Penrjn 
does,  which  properly  conftitutes  It  a  borough  \  and  alfo  from 
a  late  cafe  of  The  King  7.  Bingham^  where  the  double  plea 
was  difallowed  hj  Laivrence^.  in  Court,  in  the  cafe  of  the 
principal  common  law  officer  of  Gcfport^  which  is  not 
a  borough  fending  members  to  Parliament.  The  words 
of  the  ftatute  of  Jnne  extend  as  wc!l  to  offices  and  fran^ 
chifes  in  boroughs  as  in  corporations^  and  portreeves  of  bo* 
roughs  are  exprefsly  named  amongft  other  officers*  It 
is  fufficient  therefore  to  bring  the  cafe  within  the  z€t 
that  the  defendant,  the  portreeve^  claims  an  offlUe  otfran* 
chife  within  a  borough.  The  fame  reafon  alfo  holds  be- 
tween corporations  and  boroughs  fending  members  to 
Parliament ;  and  both  were  plainly  within  the  view  of 
the  Legiflattire  when  they  paiTcd  the  adl  of  the  3  a  Geo,  3. 
which  has  in  fubftancc  the  fame  words  as  the  former  law, 
and  ought  to  be  conflrued  favourably  in  advancement  of 
the  freedom  of  eIe£tion  and  the  quiet  and  good  order  of 
boroughs,  as  well  as  of  towns  corporate,  both  of  which 
are  named.  But  if  a  prefcriptive  borough  be  held  not  to 
be  within  the  meaning  of  the  claufe  fo  far  as  refpe£tt 
the  pleading  double^  neither  will  it  be  within  it  in  re- 
fpect  of  the  limitation  of  fix  years  for  filing  informations 
in  nature  of  quo  warranto  againft  borough  officers^ 
which  will  very  much  abridge  the  benefit  of  the  ^Qt. 

Lord  Ellenborough  C.  J.    The  two  ads  being  m 

pari  materia,  the  one  following  the  other  almoft  verbatim 

in  this  tcfpe^  the  confiru^ion  of  the  one  muft  govem 

.  •  the 
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the  other;  and  then  the  cafe  of  the  King  v.  WaUis  is  in  1808. 

point,  that  the  conQruftion  is  to  be  confined  to  corpo-  ' 

rate  offices.  agamft 

Rich  AAD  SON* 

Per  Curiam f  .The  rule  for  pleading 

double  difcharged« 


Chamfers  againji  Donaldson  and  Otherst  ^^"^^  ^^^ 

THE  plaintiff's  wife  was  living  apart  from  him,  under  A  feme  covert 

■  .  .  living  apart 

a  fentence  of  fepaxation,  ^ith  alimony  allowed,  pen-  from  her  huf- 

deate  lite,  in  the  ecckfiafiical  court :  and  during  that  tence  of  fcparal 

time  the  defendants  broke  and  entered  her  houfe  and  mTniTa^owcd 

took  away  her  goods;  for  which  an  adlion  of  trefpafs  P*'nf«^"»«'l;« 

.  *  in  tlic  ecclefiaf- 

was  brought  by  her  in  her  hu(band's  name,  as  for  break-  tical  coarr, 

sng  and  entering  his  houfe  and  taking  his  goods:  on  trefpafs  in  the 

m^bich  the  defendants  obtained  a  rule  nifi  for  Haying  the  bun>and  agamft 

proceedings,  and  making  the  plaintiff's  attorney  pay  the  b^eakmg  and^*^ 

cofts,  upon  an  affidavit,  amongft  others,  of  the  hufband  ^^^V^^a^u 

bimfeif,  the  nominal  plaintiff,  Hating  that  the  aflion  had  '"£  ^^  goo<Js» 

/  ^  the  Court  rc- 

been  commenced  in  his  name  without  his  authority :  fuf^d,  on  the 

•  app.i:ation  of 

agamlt  which  rule  fucli  defendants, 

to  A  .y  the  ac- 
tion, though 

Marryat  now  (hewed  caufe,  difclofihg  the  real  clr-  ^^iZt\i\h^ 

cumftances  of  the  cafe  as  above  dated  ;  and  obferved  ^^"i^^«''d  (who 

had  not  re  leafed 

that  the  plaintiff  had  not  releafed  the  a^ion,  as  he  might  the  adion,  nor 

.  ....  -  applied  tabe 

have  done,  without  Icndinj^  his  aid  to  the  prcfcnt  appli-  inJemnified 

cation ;  but  which  he  r<-fraintd  from  doing,  bfecaufc  it  oi  cofts)  that 

would   be  in   fraud  of  the   decree  of  the   eccleCaftical  bl^ougtu'^wirh^^^ 

court,  which  would  make  him  indemnify  the  wife  for  her  ^^^  authority. 
lofs  by  his  aft.     Neither  did  he  apply  to  this  Court  to 
1)C  indemnified  againft  any  claim  upon  him  for  cofts  in 
cafe  the  adioa  ilid  not  fucceed  ;  which  the  Court  would 

of 
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1808.  of  oourfe  have  dtrecied  to  be  done,  and  which  the  plain* 
CnAMtBis     ^*ff'*  attorney  was  ready  to  have  done  :  and  therefore  be 

^lakhfi  concluded  that  the  Court  would  not  interfere  in  this  fum  • 
and  Others,  mary  way,  againft  the  juftice  of  the  cafe,  thereby  leav- 
ing the  wife  without  any  protedion  againft  wrongdoertb 

Richard/on^  contri,  urged  that  the  a£lion  ought  not  to 
have  been  brought  in  the  hufband's  name,  which  expofed 
him  to  the  peril  of  cofts,  at  lead  without  previous  appli- 
cation to.  him  for  that  purpofe,  and  tender  of  a  fufficient 

indemnity. 

Lord  Ellenborough  C.  J.  It  is  very  evident  xhtt 
this  application  cannot  be  madcr  on  the  part  of  the  huf- 
bandy  the  plaintiff  on  the  record  %  for  if  he  do  not  choofe 
that  the  adlion  (hould  proceed  he  has  a  remedy  in  his 
own  hand,  without  this  application^  by  releafing  it :  and 
if  the  attorney  who  fued  out  the  writ  hard  behaved  ill  in 
fo  doing,  the  hufband  might  have  applied  againft  him  for 
fuch  mifconduQ  :  or  if  the  fubje£l  of  the  complaint  were 

* 

only  that  the  hufband  was  made  liable  to  the  rifk  of  cods 
without  his  confentj  we  fliould  have  taken  care,  upon  a 
proper  application,  to  have  fecured  his  indemnity.  But 
it  is  evident  that  this  is  an  application  by  the  defendants^ 
colluding  with  the  hufband,  to  protefl  their  ownwrongj 
by  defeating  the  aAion  in  the  only  form  in  which,  under 
the  unfortunate  circumftances  of  the  cafe,  the  wife  can 
prote£l  herfelf ;  and  yire  will  not  lend  our  difcretionary 
aid  to  the  defendants  to  divert  thofe  legal  forms,  which 
are  framed  for  the  furtherance  of  juftice,  to  the  purpofe 
of  defeating  it. 

Pgr  Curmmt  Rule  difcbarged» 


1 
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1808. 


Am£y  a^ainji  Long.  ^;lti. 

npHIS  was  an  adion  on  the  cafe>  in  which  the  decla-  The  writ  of fuh. 

ration  ftated  that  the  plaiotiflF,  in  Michaelmas  term  cumiiofcomi** 

47  Gfo.  3.  in  the  Court  of  K.  B.  impleaded  one  K.  Smith  \^^Z  ^ wu-" 

10  a  plea  of  trcfpafs  on  the  cafe  to  the  plaintiff's  damage  ^J^  f^'^dby 

of  ceo/  ;  and  fuch  proceedings  were  thereupon  had,  that  ''V?*"*!^**.     . 

"*  r  o  f—  »  which  he  iiis  (a 

afterwards,  on  the  2d  ol  December  i8o6j  at  the  fittings  lii<  poflvmon, 

,  .  ■    #.        »  and  which  he 

at  Nib  Fnasat  Weflmtnfier^  &c.  before  Lord  Elienborough  ha^  no  lawful 
C.  J.  a  certain  ifliie  joined  in  the  faid  plea  between  the  excuSt  for  ^ch* 
plaintiff  and  K.  S.  in  due  manner  was  tried|  &c. :  and  validity  0/  '  * 
that  before  the  trial  of  the  faid  iflue,  tiz.  on  the  28th^of  tT,e  comrwd 
November  1 806,  the  plaintiff  profecutcd  out  of  jhe  iaid  V^  the  wi^nys, 

'  ^  ^  "^  If  tojudge  And 

court  his  Majefty's  writ  oi  fubpmna^  dire&ed  to  —  Rail^  »"  anaftion 

•*      '  ^     4^         '  againftaflie- 

ion^  W.  F.  Hepe^  C.  Long  (the defendant),  and  A.  Grace;  riff *i bailiff,  for 

by  which  writ  the  king  commanded  them  that  they  Oiould  writ,  who  bav 

appear  in  their  proper  perfons  rcfpc£lively  before  the  faid  pJnacdl  in  i[ 

Edward  Lord  E.  &c.  in  his  Majeay's  faid  court  at  TTeJt^  SThe'p'if.miir 

nunfter  Hall,  in  the  county  of  Middle/ex^  on  Tuefday  then  J^""^ '"^'j'^* 

next,  m.  on  the  ad  of  December  1806,  &c.:  And  that  warrant  under 

which  he  a^led, 

tbey  the  faid  C  Long  and  A»  Grace,  or  one  of  them,  fhould  had  negleacd  fo 
produce  and fbew  forth  a$  the  time  and  place  aforefaid,  a  cer*  the  plaintiff 
tain  warrant  granted  to  them  or  one  of  them  by  the  Sherifof  hit  *abiiity"to*   ' 
Surry,  upon  a  certain  writ  of  non  omtttas  te (latum  fieri  wj^ancandhit 
facias  iffued  out  and  under  the  fcal  of  the  faid  Court,  &c.  ^^pt  o' i«ti  ex- 

'  cufe  for  not 

on  or  about  the  13  th  of  May  then  lad,  between  the  plain-  producing  it, 

are  fufticiently 

tiff  and  5.  Glover^  defendant,  and  the  paper  writing  or  in*  aheged  by  lUt- 

JlruSkm  whkh  accompanied  the  fame  warranty  and  then  xould  and  might 

and  there  to  teftify  and  (hew  all  and  fingular  thotc  things  ihefaid  wm  of 

^hich  they  knew,  or  the  faid  warrant,  papers,  &c*  might  J;&d«7h. 

;  trial  I  he  faid 

'Warraaty  and  that  he  had  no  lawful  o^reafooable  excufe  or  impediment  to  cb«  coiurary. 

Vol.  IX.  li  import 


L 


Long. 
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1  So3.        import,  of  and  concerning  the  faid  aftion  bct«rccn  the 

. plaintiff  and   K.  Smithy  Uc.i  which  faid  writ  the  plain- 

'^'"'y*         tiff  afterwards,  and  before  the  trial  of  the  faid  Iffue,  viz. 
on  the  ift  of  December  1806,  at  Weflnunfier,  &c.  caufed 
to  be  made  known  and  Ihewn  to  the  defendant,  and  a 
copy  thereof  to  be  left  with  Mm,  and  then  and  there 
paid  him  1/.,  bcmg  a  reafonable  fum  for  his  cbfts  and 
charges  in  attending  as  a  witnefs,  according  to  the  tenor 
of  the  faid  writ  of  fubpoena.     And  although  the  defend- 
ant, in  part  obedience  of  the  faid  writ  of  fubpocna,  did  * 
afterwards,  on  the  ad  December  i«o6,  at  JV.  &c.  appear 
as  a  witnefs  on  the  trial  of  the  faid  ilTue ;  and  altfaoagh 
the  defendant  could  and  mighty  in  obedience  of  the  faid 
fabpoena,  have  produced  and  Jbevm  forth  at  the  time  and 
place  aforefaid  on  the  faid  trial  tf  the  faid  iffue  the  faid  v)ar* 
rant  fo  mentioned   and  referred  to  in   the  faid  writ  of 
fubpoena,   as  aforefaid,  and  thereby  fo  required  to  be 
produced  and  (hewn  forth  as  aforefaid  \  and  although  the 
produ£lion  and  (hewing  forth  of  th«  faid  Warrant  was 
material  evidence  for  the  plaintiff  on  the  faid  trial,  and 
would  have  enabled  the  plaintiff  to  have  obtained  a  ver* 
dia  on  the  faid  iffue  againft  the  faid  K.  S.  at  W.  &c. 
whereof  the  defendant  there  had  notice ;  yet  the  defend- 
ant not  regarding  his  duty  in  that  behalf,  but  wrongfully 
and  unjuftly  intending  to  injure  the  plaintiff,  and  to  de- 
prive her  of  the  beneBt  of  the  fame  evidence  on  the  trial 
of  the  fsud  iffue,  and  thereby  to  prerent  her  from  obtain- 
ing  a  verdi£l  againft  the  faid  K*  S.  thereon,  and  to  put 
her  to  expence,  &c.  did  not  nor  would  at  the  time  and 
place  aforefaid,  on  the  faid  trial  of  the  faid  iffue,  ^r^br^  or 
fbew  forth  the  faid  warrant ,  or  the  faid  paper  writing  or 
'  inftrudions  fo  mentioned  and  referred  to  in  the  faid  Wris 
of  fubf  cena  as  ;iferefaid ;  althougt^  the  defendant  was  dien 

and 
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^hd  there  folemnly  called  up6n  by  the  faid  Court  for  that         1808. 
[^urpofei  and  had  ho  lawful  or  reafofiaUe  exeufe  oir  impedi"        ' 
meht  h  the  contrary  /  bUt  then  aiid  there  wholly  negledled         H^^^fi 

Li  Lowe* 

^nd  refufed  fo  to  do:  and  by  teafon  thereof  the  plamtiflF 
was  nonfiiited  in  the  faid  adlion  i  and  fuch  ptoceedings 
Were  thereupon  had  ill  the  faid  tCLim^  that  ^fterwatds^ 
ah  Hit.  47  Gfb.  3.  the  faid  It,  S.  recovered  ^gainft  the 
plaintifiFja/.  to/,  for  his  co({&  and  charges  about  his  de« 
fence  in  th^t  behalf,  as  by  the  record,  &c.  mor^  fully 
appears.  By  reafon  of  which  faid  federal  preniifes  the 
plaintiff  was  not  only  obliged  to  pay  and  did  jiay  to  th6 
faid  ST.  S,  the  faid  fdm  of  5:2/.  16/.  biit  was  hindered  and 
delayed  in  the  recovery  of  her  damages  in  the  plea  afore* 
faid)  and  was  obliged  td  lay  out  200/.  more  In  and  about 
the  profecutioh  of  the  faid  aQion,  &o.  There  was 
another  count  in  fubftanc<!  the  fame^  To  which  tht  de-^ 
fendant  pleaded  n«t  guilty ;  and  the  plaintiff  obtained  a 
Tcrdia. 

A  lAotion  wds  made  iti  laft  Hilary  term  to  arteft  the 
judgment  in. this  cafe,  on  two  grounds;  tft^  thiat  it  Was 
not  fufficiently  alleged  in  the  declaration,  that  the  de^ 
fendant  had  it  in  his  power  to  produce  the  warrant  which 
die  wfit  of  fubpocna  duces  tectum  required  him  and  an- 
other perfdn  to  whom  it  was  dire£ted|  or  one  of  themi 
to  produce  at  the  trial.  2dly,  That  that  which  is  com-* 
tnonly  called  a  Writ  of  fubpoena  duces  tecum  is  not  of 
compulfory  obligation  in  the  law.  The  cafe  was  argued 
at  length  by  Park^  Mdrryat^  and  Pell^  on  fliewing  caufe 
againft  the  rule  for  arrefting  the  judgment ;  and  by  Thi 
Jftormy'Gineral^  and  Garronv^  in  fupport  of  it. 
'  Againft  the  rule  it  was  nrged^  on  the  firft  ground  of 
objeQion,  that  after  yerdi£l  it  was  to  be  prefumed  that 
every  material  allegation  in  the  declaration,  neceffary  to 
fupport  the  gravamen  of  the  complaint,  was  proved; 

I i  2  and 


476  ,       .    CASES  W.EASTER  TERM 

1608*       aod^coorfq^ent^y  it.  inuft  be  taken  that  the  defendant 
''  could,  and  mMi  havf  produced  at  the  trhl  the  noartant 

«if 'V  memioaed  in.  the.  Olhp^pa  duces  tecum.  For  if  it  had  ap<» 
peared'to  the  Court  and  j^ry^  that  he  had  it  n«t  in  his 
pofiellion  or  control  (not  having  voluntarily  parted  with 
h  in  fxvaAoi  the  fubpccaa)^  and  con&quently  could  not 
in  fa^  hjave  p^oducecL  it»  but  by  the  coo (ept  of  others,  ovejp 
whofe  a£ls  he  had  no  control,  the  pjlaiatiff  could  not 
have  recovered  a  ve^dif^  upon  that  altegatioo»  And  this 
prc/umption.  arifcs  more  ftrongly  from  the.  (ubfequent  al- 
Ifg9tioii|  that  the  defendant  hadm  lawfalor  reofinaUi  rx* 
cufi:  or  ftt^fdlment  t^  the  cnUrarj^  which  let  him  in  ta 
fhe.W|  if;he.h9d»  aiiy  reafonablie  cxcufc  for  not  having 
rcjidy  tQ  prodtt^^  at  .the  tr^al.the  warrant  whjch  was  onca 
in  his  fp^flioi^  ^M^d^  was  his  authority  fpr  what  he  did  by, 
the  flieriff/s  €OQamai\d«  .Upon  this  heait  of  prefumptioos; 
after  ver4«9^  they^  feCsrred  principally  to  Maemurio  v. 
Smfh^  7  7irm  Rep.  5 18.»  Bull.  NL  Pri,  320.  and  t  Baundm 
228.  note  I*  bgr  Scrjt*  Wi^iamsi  which  coUe£ls  all  the 
cafee..  Ai.tg  the,  iecond  and  principal  poiat,  they  con« 
tended  that  the  writ  of  fubposna  duces  tecum  was  knowa 
to  have: been  in  general  ufe  for  a  conBderable  period  paft. 
h  is  to.be  found  in  Qlerh*s  Manual^  3 1.  which  wa^  pub- 
lifted  in  x  67  B,  in  the  Tbejaurus  Brevium^  304.  and  fiffianet. 
Brtvs  38  j.^  amopgft  other  forms  of  acknowledged  wHUt 
The  precedents  of  the  common  fubpoena  ad  tcllificaqdBoa« 
are  fcarcely  more  ancient  than  thofe  of  the  fubpoena  > 
duces  tecum.  This  writ  is  pf  cilential  tmportai)ce  to  the  due, 
adminiftration  of  juftice;  oftentimes  as.mu€;h>  fo  as  the 
common  writ  of  fubpoena  to  compel  the.attepdapce  of 
witne£S»:  for  where  a  matter  depends  upon  written  evi- 
dence in  the  pofleflion  of  another  than  the  party  in  the . 

oaufe  who  is  interefted  in  its  proda£lion>  it  would  be 

6  nugatory 
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nugatory  to  enforce  his  perfonal  ftttetidkncfey  ^ithotlt  !ae         280*8. 
^document  by  which  the  truth  of  the  fa<a  in  iffae  can  "■ 

clone  be  proved.     And  asi  tlie  obligation  of  a  witnefs  fo        MrM 
anfWier  by  parol  dees  not  depend  upon  his  own  jndgmenT^ 
but  on  that  of  the  Court,  the  fame  rule  xntift  prevail 
with  refpcd  to  hts  prodttdion  of  docamentaty  evidcncb. 
The  witnefs  t«  boond  at  all  events  tb  briz^  with  hito  die 
paper  which  he  has  been  fubpcenaed  to  ffrodace;  aAd 
when  it  is  in  Court  he  may  then  ftlte  any  hsgal  or  rdafon* 
able  excttfe  for  withholding  it|  of  which  the  Coort  will 
judge.    In  this  refpcA  there  can  be  1^0  difltnSiSn  in 
principle  between  parol  and  written  levidence.    Proof  &£ 
cither  kind,  if  within  the  knowledge  or  pofTeffidn  of  the 
witnefs,  ought  to  be  produccdi  if  legal;  an^  of  .its  lega- 
lity the  Court  and  not  the  witnefs  mud  judge.   This  writ 
is  alfo  to  be  found  in  all  nrK>dcrn  books  of  entries  and 
practice  :  it  is  fpoken  of  by  Mr.  Juftice  Blaciftont  (3  Com. 
382.}  as  a  writ  well  known  in  the  hw*     And  though  the 
general  power  of  compelling  a  witnefs  to  produce  every    « 
document  in  bis  poflei&on  was  denied  by  Lord  Kinjon  in 
Miles  V.  Dautfon  (a),  and  Bati/an  v.  Hart/ink  (i)  \  and  he 
protected  the  witneffes  there  in  witlAolding  certain  do- 
cuments which  went  to  zSt€t  the  interells  of  third  per* 
fons  I  yet  thofe  were  mere  exceptions  to  the  general  rule^ 

(«]  i  BJ^  Vu  Fri.  Caf,  405.  Tbe  cafe  #ts  thut  Ibted  by  one  of  the 
ddSendaiit't  conorcl  who  Wat  engaged  in  it.  U  was  an  aA&on  of  tfcfpaii 
4dt  takmg  llie  plaintiff  *t  Oupj  and  he  called  a  wicnelil  to  prove  tbe  takingp 
who  it  was  alleged  had  done  it  under  a  letter  of  attorney  from  the  de^ 
fendant ;  wiiich  letter  the  witnefs  had  in  hie  hands  when  caUed  }  but  ob- 

• 

jefted  to  produce  h,  though  ferved  with  a  ibb^oraa  ducts  teconi:  and 
Lord  JTn^M  held  that  he  WM  nocdbCgcdto  ptododbU:  hi confcsaenot 
•f  which  the  plaintiff  waa  obliged  to  prove  the  fiift  of  tbe  taking  bf  tbe 
defendant's  authority  in  another  way. 

I  i  3  ftaading 
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i8o8«        ibiidiiig  on  tKe  fame  footiog  as  the  praflice  of  the  courts 
-  of  eqttit7»  in  refuGng  to  cooipel  a  party  to.difclofc  hi^ 

fgainft  title ;  and  a9  the  pra&ice  pf  the  courts  pf  law  in  refufiifg 
to  cotnpd  .a  vitneb  to  give  evidence  which  tends  to  cri- 
minate  himfeify  or  to  difclofe  matters  communicated  to 
him  confidentially  in  the  charaAcr  of  counftl  or  attorney* 
And  in  Ladf  ▼•  Cook  (a)f  iK^here  a  vitncfs  had  been 
feryed  by  the  defendant  with  a  fubp^na  duces  tecum  to 
prodnce  a  letter  written  to  her  by  the  plaintiff,  which  it 
appeared  (he  had  afterwards  giren  up  to  him  a(  his  re* 
queft  ;  Lord  ElMborof^h  let  in  parol  evidepce  of  i^s 
contents.  Th^n  fuppofing  thi^  writ  to  be  of  binding  force 
like  a  common  fubpcena^  they  referred  to  Wakefield* s 
cafe  (i),  ^nd  to  Pear/on  v.  lies  (r),  recognizing  that  a 
remedy  by  aftion  ]ay  at  (he  coQ[imo^  law  for  the  default 
pf  the  ^itnejs.  .  * 

On  thf;  part  of  the  defendant  it  ^^t  objededi  fir(l» 
that  the  declaration  did  not  ftate  any  tz&  to  (hew  that 
bCj  the  witnefs  in  the  former  adion,  had  the  power  of 
producing  the  yrarrant  at  the  trial :  it  is  not  alleged  that 
be  had  poffeifion  of  it  at  the  time  of  the  (ervice  on  hioi 
of  the  fubpcena  duces  tecumi  and  alfo  at  the  tiDne  of  the 
trial ;  or  that  having  it  in  th^  firft  inftance,  he  might  have 
held  it  till  called  to  produce  it ;  which  would  have  Ihewn 
tha(  be  had,  01  mighti  but  fqr  hi;  own  default,  have  had 
it  to  produce  then.  It  is  not  even  (tated  that  he  was  at 
any  time/j^j^i  of,  or  eptitkd  to  the  po(reflion  of  it :  but 
the  general  allegatiQps  of  the  declaration  would  be  an* 
(weired  by  proof  that  another  perfon,  who  had  the  war- 
rant, had  told  the  defendant  that  be  woiild  let  him  haye 
it  tp  proilvice,  and  that  fuch  perfon  was  ready  to  have 

delivered 
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deliTcred  it  to  him  on  rcqueft.     On  the  general  point,         i8oS* 
they  argued  that  the  obligation  to  obey  fuch  a  fubpocna,         *      ^ 
if  legal,  nouft  always  have  exifted,  and  been  in  general         ^g^^'^'fi 
ufe :  aiid,  if  fo,  it  was  fingular  that  fo  few  precedents, 
and   thofe  comparatively   in  modem  times,   could  be 
fliewn ;  that  each  fliould  be  direAed  to  feveral  perfons^ 
and  for  the  produAion  of  public  documents,   fuch  z& 
parifli  regifters^    From  thence  they  inferred  that  the  writ 
of  fubpoBoa  duces  tecum  only  lay  to  public  oilLcers  for 
the  produ^ion  of  the  public  documents  in  their  cuftody, 
in  which  all  perfons  had  or  might  have  an  intered  ;  and 
could  not  properly  be  extended  to  private  perfons,  to 
compel  them  to  produce  papers  belonging  to  them  indi-  / 

vidually,  or  which  might  happen  to  be  in  their  cuftody. 
The  incohvenience  to  fome  individuals  of  compelling 
fuch  difclofures  will  more  than  counterbalance  any  con* 
yenience  to  others.  This  is  notorious,  and  admitted, 
with  refpefl  to  title  deeds  and  the  like;  and  it  applies  in 
diftrent  degrees  to  other  private  papers.  The  owner  of 
fuch  papers,  of  a  letter,  for  example,  may  not  be  ablp 
precifely  to  (hew  what  detriment  may  enfue  to  him  from 
the  difclofure  of  its  contents,  and  ytt  they  may  be  fuch> 
concerning  himfclf,  his  family,  or  friends,  which  he  ^ 
might  juftly  diflike  to  publifli.  And  if  the  plaintiff  in  the 
a£tion  have  a  right  to  read  part  of  it  in  evidence,  the  de« 
fendant  mud  neceflarily  have  an  equal  right  to  have  the 
remainder  read,  in  order  to  be  afTured  that  it  does  not 
qualify  or  vary  the  fenfe  of  what  was  deemed  material 
by  the  other.  Then  how  can  the  materiality  of  any  part 
of  4  paper  which  is  demanded  to  be  produced  in  evidence 
be  afcertained,  except  by  the  perufal  of  it,  if  not  by  the 
party  calling  for  it,  at  leaft  by  the  Judge  prefiding  at  the 
trial  I .  which  may  let  in  all  the  inconvenience  to  be  ap- 

1 1  4  prehendedf 
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1808.  preheQded»  although  ulttmfttelf  it  (hoald  turn  oat  that 
-^—  there  was^  a  fufficient  reafon  for  withholding  tt^  other  as 
^Ji  ^^^  applicable  to  the  ifliie  between  the  parties^  or  as  the 
"**  produdUon  of  it  would  be  injurious  to  the  legal  ioterefts 
of  the  witnefs.  But  further,  whea  this  fobje£fc  was  i»e« 
fore  the  I^giflature  in  the  time  of  Queen  AUsabetb^  and 
when  a  remedy  was  giren  bj  the  ftat.  5  JS&s-  c.  9./  ia« 
for  the  non-attendance  of  witneffes  upoa  whom  pioceft 
was  ferred  to  teftify,  it  is  incredibk  that  a  like  recom- 
pence  fliould  not  have  been  giren  in  cafe  of  the  non- 
prod  u£kion  of  writings,  as  well  as  for  the  non-appearance 
of  the  witnefles  themfelTCs,  if  it  had  been  then  con- 
fidered  that  they  were  bound  to  produce  any  doctunentt 
•which  the  parties  in  a  fuit  might  think  proper  to  call  Cor* 
It  is  admitted,  however,  that  the  remedy  of  the  party 
grieved  by  the  default  of  a  witnfcfs,  in  not  appearing  when 
ferved.  with  a  common  fubpoena,  does  not  reft  on  this  fta* 
tttte,  but  that  there  are  many  precedents  of  declarations 
in  fuch  a£lions  at  comnion  law :  but  that  only  points  the 
argument  more  ftrongly  againft  the  eztenCon  of  the  re» 
medy  to  the  cafe  in  queftion,  of  a  witne£i  appearing  but 
not  producing  a  paper  which  he  was  demanded  by  a  fub* 
peena  to  produce,  of  which  not  one  precedent  either  an«* 
cient  or  modern  has  been  (hewn.  They  atfo  relied  on 
the  opinion  of  Lord  Kenyan  in  the  cafes  before  cited 
againft  the  right  to  compel  a  witnefs  to  produce  papers. 

In  addition  to  thefe  arguments,  it  was  ftated  to  have 
been  the  opinion  of  fome  eminent  men  at  the  bar,  now 
deceafed,  and  of  others  who  had  fat  on  the  bench,  that 
a  witnefs  was  not  bound  to  produce  papers  belonging  to 
him  by  virtue  of  a  fubpoena  duces  tecum,  ferved  on  him 
at  the  fuit  of  third  perfons ;  and  that  inftances  had  oc- 
cwrred  ol  witnefles  having  been  adrifcd  in'  open  court 
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• 

by  the  counfel  of  the  adrerfe  party  in  the  caufe  not  to        i<o8« 
produce  the  papers  called  for ;  though  die  prododion  of  - 

them  was  not  objected  to  on  any  fpectal  ground.  But  fp^ 
Lord  Elknbonugb  and  Mr.  Juftice  Lanurenee  declared 
that  they  had  never  known  of  any  fuch  inftances  in  their 
own  time.  And  the  latter  fsid  that  this  was  one  of  the 
greateft  qneftions  he  had  ever  heard  agitated  in  Weftmn^ 
fier  Hmllt  «ne  which  moft  deeply  afieded  the  adminiftra* 
tioB  of  juftiee,  both  civil  and  criminah  That  he  couU 
not  reconcile  k  to  his  mind  to  fuppofe,  that  the  inno- 
Oence  of  a  perfon  aeciifed  might  depend  on  the  produc* 
lion  of  a  certain  document  in  the  pOflelEon  'of  another^ 
who  had  no  intereft  in  Widiholding  it,  and  yet  that  there 
fhonld  be  no  procefs  in  the  eeuntry  which  conid  compel 
him  to  produce  it  in  evidence.  Lord  Elltnhorottgh  faid^ 
that  fince  the  exiftence  of  the  courts  of  law  there  muft 
have  been  fome  method  of  compelling  the  produdtion  of 
written  evidence,  and  they  were  not  aware  of  any  other 
method  than  by  the  writ  of  fubpoena  duces  tecum.  That 
the  queftion  being  of  very  general  and  public  concern, 
and  as  Lord  Kenjon  appeared  to  have  once  intimated  great 
doubt  at  leaft  of  the  efficacy  of  fuch  a  writ ;  and  as  the 
queftion  was  upon  the  record,  and  the  ultimate  dcctGon 
of  it  would  give  the  rule  iti  future  j  the  Court  would 
give  the  cafe  the  moft  profound  confideration,  and  deli- 
ver their  opinion  at  another  time.  The  cafe  accordingly 
ftood  over  from  Klary  term  to  this  day,  when 

Lord  Ellswborough  C.  J.  delivered  the  unanimous 
opinion  of  the  Court. 

The  judgment  in  this  cafe  was  moved  to  be  arretted  on 
two  grounds ;  firft,  that  it  was  not  alleged  in  the  declara<» 
|i)9n  witl^fttGcicnt  ^rtaiat^,  that  the  defendant  had  it  in 
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1 808,        his  power  to  do  the  thing  which  the  wtit  of  fobpocaa 
-  daces  tecum  required  him  and  one  Grace,  or  one  of  themy 

fgainji         to  do  ;  Yiz»  to  produce  the  flierifF's  warrant  upon  a  tcfta« 
turn  fieri  facias  to  them,  or  one  of  them»  dire£led.     Se- 
condly, That  the  fuppofed  writ  of  fubpoena  duces  tecum 
mentioned  in  the  declaration  was  not  a  writ  known  to  the 
law,  nor  had  any  fuch  compulfory  force  and  obHgation 
attached  to  it  as  the  declaration  fuppofes.    As  to  the 
firft  of  thefe  ol^edions^  and  which  applies  to  both  counts 
of  the  declaration  eqa^Iyi  it  appears  to  us .  that  the  alle- 
gation <<  that  the  defendant  ccuU  and  might  in  obedience 
<<  to  the  faid  fubpoena  ha?e  produced  and  (hewn  forth  at 
**  the  time  and  place  aforefaid  at  the  Lid  trial  of  the 
U  faid  liTae  the  faid  warrant  mentioned  and  referred  to 
^f  in  the  v^fitof  fubpoena/'  in  the  pUipy  natural^  and 
obvious  fenfe  of  thefe  words  imports  an  immediate  phy- 
fical  ability  to  do  the  thing  required  to  be  done  on  the 
part  of  the  defendant ;  f •  e.,  that  the  defendant  was  ablCf 
by  having  the  warrant  in  his  own  pofleffion,  to  ba?e  pror 
duced  it :  and  not  that  by  application  to  others  who  ha4 
the  cullody  of  it  be  fouU  and  might  have  acquired  the 
means,  and  indiredly*  have  become  the  inftrumeat,  of 
producing  it.    The  latter  fenfe  of  the  words  is  indeed  fo 
remote  from  the  ordinary  i^nderflanding  of  manlund  on 
fuch  fi  fubjed,  and  has  fo  little  refprcnce  to  the  duty 
fought  to  be  enforced,  viz.  the  p^odu^iop  of  that  by 
the  witnefs  which  the  witneft  could,  in  obediencp  to  the 
fubpoena,  perfonally  produce;   that,  after  verdid,  it  is 
not  to  be  intended  tha(  the  J^dge  at  the  tri^  received 
proof  of  the  words  in  this  drained  and  unnatural  fenfe 
of  them.    And  ^l^en  it  is  afterwards  faid  in  the  count 
that  tl)e  defendant  did  not,  nor  nuoiild^  at  the  time  an4 
place  qf  tr|al  produce  t)ie  warrant,  although  folemnly 

5  called 
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palled  upon  by  the  Court  for  that  purpofe ;  <^  and  althofigh        i8o8* 

*•  hi  had  no  lawful  or  reafonahle  excufe  or  impediment  to  the 

f^  contrary  g**  it  certainly  excludes  the  cafe  of  the  warrant  -      ^^'^ 

Love, 

being  in  the  poiTelGon  of  another  j  and  on  that  account 
attainable  only  through  the  iji^eans  or  by  the  delivery  of 
fuch  other  perfon  ^  inafmuch  aa  the  ^xiftence  of  fuch 
circumftancesy  if  they  had  in  hSt  exi{ted|  would  have 
afforded  <<  a  lawful  and  reafonable  excufe  and  impedi- 
mcnt  to  the  contrary ;"  and  of  courfe  have  falGfied  the 
allegation  upon  which  the  blame  of  non-produdion  ia 
yelled :  no  qnan  being  pbligedj  according  to  any  fenfe  of 
the  cfftCt  of  fuch  a  fubpopnaj  to  fue  and  labour  in  order 
jto  obtain  the  poffeflion  of  any  inftrument  frpm  another 
for  the  purpofe  of  it?  prpduQion  afterwards  by  himfelft 
in  pbedience  tp  the  fubpoena.  We  are  of  opinion^  there- 
fprei  that  there  is  no  ground  fpr  arrefting  the  judgmei)t 
lipon  this  firft  objeAion* 

As  tp  the  fecondj  and  mod  material  objeftion,  vi^. 
that  a  fttbpocna  duces  tecum  is  not  a  writ  of  compulfory 
pbligation  and  effe£k  in  the  laur ;  it  has  been  principally 
fnaintaiped  in  argument^  on  the  part  of  the  defendant, 
on  the  gvound,  that  po  fuch  writ  is  <o  be  found  in  the 
Regiflrum  Mrevium,  nor  any  where  elfe  prior  to  the  time 
of  Car.  z.  when  the  inftanccs  to  be  found  in  CM*s  Ma^ 
nualf  31.  Tbrfaurus  Brevium^  304*  and  Officina  Brevium^ 
385.  firft  occur.  But  when  it  is  recpUeded  that  the  Re* 
gifirum  Brevium  does  not  ev^n  coptain  the  con^mon  writ 
of  fubppena  ad  tcftificandum,  the  antiquity  and  compul- 
fory  efic£l  of  which  is  not  difputed,  [His  Lordfliip  here  x 
referred  to  Peai^Qn  v.  HeSf  DougL  556.  56 1.  where  it  ia 
laid  down  by  Lord  Mansfield^  that  the  Couns  of  Weftmin^ 
Jfer  Hall  proceeded  againft  witnefles  who  wilfully  ab« 
fente'd  themfclvcsi  as  for  a  contempt,  before  the  ftat. 

S  4''?f 
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i8o8.        ^Eltz.e.g.i  and  that  (latute  refers  to  procefs  oat  ofi 
'  courts  of  record  to  teftify  concerning  matters  depending 

^gmnfl         in  thofe  courts,  as  procefs  then  Icnown  and  ih  ufe  \]  the 
obfervation  arillng  from  the  omiflion  of  the  writ  in  qucf- 
tion  becomes  lefs  important.     And  indeed  there  arc  a 
multitude  of  writ8»  in  daily  ufe  and  of  unqifeftioned  legal 
validity  and  eiFe£t,  which  are  not  inferted  in  that  collec« 
tlon.  /One  need  not  go  further  for  an  inftancc  than  the 
very  writ  of  non  omittas  fieri  faciasi  mentioned  in  this 
fame  declaration.    The  right  to  refbrt  to  means  compe- 
tent to  compel  the  produfiion  of  written,  as  well  as  oral, 
tedimony  feems  eflential  to  the  very  ektftence  and  conftU 
tution  of  a  court  of  common  law,  which  r^cHtes  and 
a£t8  upon  both  defcriptions  of  evidencej  and  could  not 
pot&bly  proceed  with  due  tScBt  without  them.     And   it 
iS  not  poflible  %o  conceits  thtt  fuch  courts  (hould  have, 
immemorially  continued  to  a&  upon  both,  without  great 
and  notorious  impediftients  having  occurred,  if  they  bad 
been  furnifhed  with  no  better  means  of  obtikioing  written 
evidence  than  what  thle  immediate  cuftotf y  and  poflfeffioti  of 
the  t>arty  who  was  ititerefted  in  the  produ&ion  of  it^  or  the 
voluntary  favour  of  thofe  in  whofe  cuftody  the  required 
inftruments  might  happen  to  be,  afforded.    Hie  coiutt  of 
common  law,  therefore,  in  order  to  admimfter  the  jnftice 
they  hive  been  in  the  habit  of  doing  for  fo  numy  cen- 
turies, muft  have  employed  the  fame  or  fimilar  means 
to  thofe  which  we  find  them  to  have  in  ftft  tilell  from 
the  time  of  Cbafks  the  Second  at  leaft,  aceofdkig  to  the 
entries  before  referred  to ;  nnleis  indeed  it  ii  t»  be  in«> 
ferred  from  the  cireumftanee  of  thofe  partiiahr  entrica 
being  found  to  refpedl  books  and  papers  in  the  cuftdd^  of 
f edors,  vic^rl,  and  cbvrebwardefie)  that  the  cojbfnilfiofy 
Mwer  of  the  Coutt  refated  mly  tp  books  and  ^^i^rs  of 
that  defcriptioD^  and  producible  only  by  fuch  perfons* 

and 
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and  uppn  a  queftioD  of, nonage  merely;  a  fuppoGtion- to        i8o8» 
wbich  wc  can  hj  no  means  accede.    They  may  be  taken.  -    -- 

tbcr/sfpre  as  known  and  recorded  fpectal  tpftances  of  a,  agamft 
generaji  pra£lice  to  compel  by  writ  the  produdion  of  ne« 
ceiTary  written  te(linK>ny  at  the  trial  of  fuits  at  law.  In, 
the  cafe  of  Tit  Kingy,  Dixcn,  3  Burr,  1687.  it  was  hdd. 
by  Lord  Marufield  and  the  reft  of  the  Court,  that  an  at« 
tornej  who  had  been  ferved  with  a  fubpc^na  duces  te- 
cum out  of  the  Crown  office,  to  produce  'Certaki  vouchers,, 
which  his  client,  a  Mr.  Peachy  had  exhibited  and  relied. 
up9^  before  a  Mafter  in  Chancery,  apd  whi^h  fubpoena, 
had  been  ferved  upon  the  aUornQy,  in  order  to  found  a, 
profecution  for  forgery  againft  his  client,  was  not  bound, 
to  produce  thofe  required  vouchers*  In  that  cafe  no  ob* 
je£liQn  was  taken  to  the  wrlt^  but  to  the  fpeclal  circum- 
ftances  ufider  which  the  party  poflefled  the  papers;  fa. 
that  the  Court  may  be  confidered  as  recognizing  the  ge« 
neral  pbiiga^on  to  obey  writs  of  that  defcription  in  other, 
cafes.    Indeed  the  nifi  prius  cafe  of  Miks  v.  Dawfon^ 

ft 

1  1^.  Nm  P.  Caf.  405.  in  which  Lord  Kenyan  refufed  to 
compel  a  witnefs  to  produce  a  power  of  attorney  in  his 
pofleffion,  eftablilhes  in  principle  nothing  more  than  this, 
that  there  are  circumftances  in  refpe6l  of  which  the  pro- 
4uQion  of  an  inftrument,  required  in  the  terms  of  a  fub- 
poena,  would  not  be  enforced  by  the  authority  of  the 
Court ;  which  is  a  propoGtion  too  clear  to  be  doubted. 
And,  to  be  fure,  though  it  will  be  always  prudent  and 
proper  for  a  witnefs,  ferved  with  fuch  a  fubpoena,  to  b# 
prepared  to  produce  the  fpecificd  papers  and  inftruments 
at  the  trial,  if  it  be  at  all  likely  that  the  Judge  will  deem 
fttch  prodaAion  fit  to  be  there  infifted  upon }  yet  it  is  in 
every  inftance  a  queftioa  for  the  confideration  of  the 

Judge 
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i8o8.  Judge  at  nifi  priusi  whether,  upon  the  principles  of 
^^^^  reafon  and  equity,  fuch  produAion  (ho^ld  be  required  by 
^^fi  him,  and  of  the  Court  afterwards,  whether,  having  been 
there  withheld,  the  party  (hould  be  punifhed  by  attach*' 
ment.  I  have  not  thought  it  neceflary  ta advert  to  certain 
extrajudicial  opinions,  fuppofed  to  have  been  entertained 
and  exprefled  by  feveral  eminent  lawyers  on  this  fubjed, 
as  they  afford  no  fafe  bads  for  judicial  determination^  and 
are  contradifled  by  the  aAual  pra£tice  and  experience  of 
courts  of  law  during  the  period  already  alluded  to,  as 
well  as  oppofed  by  the  convenience  and  neceflity  of  com* 
mon  law  trials,  which  muft  have  at  all  times  required, 
and  may  therefore  be  prefumed  to  have  had,  the  ufe  of 
fome  fuch  means  as  the  writ  in  queftion,  to  condnft 
them  to  any  ufeful  and  efie&ual  termination.  Upon  the 
whole,  therefore,  as  to  the  general  queftion,  whether  a 
writ  of  fubpccna  duces  tecum  be  a  writ  of  compnlfory 
obligation  and  effe£l  in  the  law;  we  are  of  opinion  that 
it  is:  and,  therefore,  that  neither  upon  this  fecond 
ground  9  any  more  than  upon  the  former,  ought  this 
judgment  to  be  arrefted. 

Rule  difcharged. 
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1808. 


Robertson   and    Another,    Affignees  of  Mil-  Saturday, 
BURN,  Hallowell,    and  Walmsley,  Bank- 
rupts, ^^^/;j/?  Sir  Thos.  Henry  Liddeli.  Bart. 

IN  trover>  the  following  cafe  was  made  for  the  opinion  The  departure 
of  a  trader  frosn 

of  this  Court,  which  was  tried  before  Chambre  J.  at  his  dwelling- 
the  affixes  for  Northumberland  in  1805.  tent  to  delay  iu& 

The  a£lion  was  brought  againft  the  late  (hcriflF  of  aao/h«ik!*'* 
Northumberland  to  recover  the  value  of  hoofchold  furni-  ^"pt<i>»  ^  'ou^h 

ro  crcdicor  IK 

ture  belonging  to  the  bankrupt  Milburn^  fold  by  the  (he-  '^'*'<h  in  f*^ 

,  ,  delayed.     And 

riflF  under  an  execution  at  the  fuit  of  Newnham  and  Co.  the  words  in 

upon  a  judgment  obtained  after  the  fuppofed  z(k  of  bank-  r.  i5./\«.  t'oi- 

ruptcy.  and  the  aclual  affignment  to  the  plaintiffs.    Mil-  otihcr Lis  of^'^ 

burn,  Ha'loweil,  and  Walm/ley,  were  copartners  in  the  ^J"f;.|;;7,  ,j,. 

hufinefs  of  (hip -building  at  North  Shieldx^  in  the  county  "  ^«>t'»'  "»^<^"t 

of  Northumberland  i^nd    Mtlburn,  Halloivelly   and   one  **  creditors /^y 

•  I  \       f  **  or  mjy  be  at - 

Humble  were  alio  partners  tn  a  brewery  at  the  lame  place.  «  feated  or  de. 
In  Augujl  1803  ^l^^^'  partncrfliip  concerns  became  much  aJTobe  r*d 
deranged,  and  on  the  6th  ^{December  following  Milbnrn,  "  hV^'^.Jili;;*,' 
HallowelLznA  TValmJley^  (the  two  former  having  been  ••/^^^or 
arrefted  about  three  weeks  before)  left  North  Shields  from  "  ^iwit  liicuby) 
ail  apprehenfion  of  being  arrefted  by  Brown  and  Dixon  of  «  defeated,'* 
Newcqftle^  and  other  creditors.   They  left  home  together,  jying  inViron 
and  croffed  over  the  river  Tyne  to  South  Shields,  in  the  anrr^uis^ad^ 
county  of  Durham,  in  order  to  get  out  of  Northumberland ,  */bankru' u*^ 
and  came  up  to  Gate/bead,  in  tfie  county  of  Durham,  indcpendaot  of 

"^  any  intent  of 

Whilft  they  were  at  Gate/bead  they  fent  for  Mr.  Bain*  the  trader. 

_   ,,  r  %T  /If         1  ^       «  So  in  the  cafe 

bridge^  an  attorney  of  Newcaftle,  who  went  to  Gate/bead,  of  an  aa  of 
and  found  all  the  three  parties  there  together.   They  then  the  l^rad^^s  IZ 

ginning  to  keep 
hmfit  the  denial  of  a  creditor  is  ufually  given  in  evidence,  not  to  (hew  the  fadl  of  trie  credi- 
tor*s  being  delayed,  but  at  evidence  to  explain  the  equivocal  ad  of  the  trader's  keeping  lo 
hit  houff,  and  to  (hew  that  t»^egan  ukeef  b:2ft  mtk  intent  to  delay  his  creditors. 

informed 
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1 8o8»  informed  him  that  thej  had  left  their  homes  for  fear  of 
_  """-^  being  arrefted,  and  they  faid  that  they  crofled  the  water 
agittiifi  at  Sout&  Shields  in  order  to  get  out  of  the  counly  of 
Noribumbirland  as  foon  as  they  couldi  *and  had  come  ap 
oa  the  fouth  (ide  io  the  county  of  Durham^  and  that  they 
were  on  their  road  to  Gilijland  in  Cumberland.  Bainbridge 
told  them  that  he  was  afraid  their  proceedings  wonld  end 
in  a  commiffion  of  bankropt,  and  wi(hed  them  to  go 
back  to  Nortb  Shields.  Walmjley  did  in  izQi  return' thither 
eithdr  on  that  or  the  foHowiag  day  \  and  Baittbridge  told 
htm  to  be  extremely  circumfpeA  in  what  way  he  aAed : 
but  Millburn  and  Halifrwell  proceeded  to  Gill/land.  Seve* 
ral  creditors  of  Millburn^  Hallowell^  and  Wahnjley^  called 
for  payment  of  thetr  debts  {a)  during  the  abfence  of  Mill* 
hum  and  Hallowells  but  it  did  not  appear  whether  they 
fo  called  during  the  abfence  of  Walmjley^  in  masner  and 
for  the  purpofe  aforefaidi  or  after  Walmjleft  return  to 
North  Shields  from  GaUjbead.  A  joint  commiffion  of 
bankrupt  was  iflued  agatnft  MiUburn^  Hallovtell^    and 

IFalmJleys    upon  which  they  were  declared  bankrupts^ 

• 

and  the  plaintiffs  were  duly  chofen  ailignees.     The  qtief- 
*  tion  was.  Whether  an  z6i  of  bankruptcy  had  or  had  not 

been  committed  by  Millburn^  Hallowell^  and  Walmjley. 

The  only  quefliou  argued  waSj  Whether  WalmJUft 
having  departed  from  his  dweliing-houfe  vjitb  intent  to 
^lay  his  creditors,  but  no  ^r^^iV^r*  having  been  in  faff 
delayed  by  fuch  his  departure  and  before  his  return  home, 
conflttuted  an  a£t  of  bankruptcy  ?  The  affirniative  of 
the  queftion  was  argued  by  Carr  for  the  platntiflFs ;  and 
the  negative  by  Hulhck  for  the  defendant.  The  argu- 
ment turned  upon  the  critical  meaning  of  the  words  of 

(a)  It  was  admitted  that  they  were  not  paSd. 


c. 
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Uie  ftat.  t^Jac.  I.  r.  15.  /  2.  as  preceded  and  explained        i8o8. 
by  the  ftat.  I'^Eliz.  c.  7./  i.  made  in  pari  materia,  and  - 

Upon  the  conftrudiion  which  thefe  ftatutes  had  received  -_  azawfi 
in  diflFerent  cafes.  The  gift  and  force  of  the  argument 
was  afterwards  fully  ftated  by  Lord  ElUnborough  in  deli- 
vering the  judgment  of  the  Court  on  a  fubfequent  day  in 
the  term,  and  therefore  it  will  be  fufficient  to  ftate  the 
feveral  proTifioas  of  the  two  ftatutes,  and  the  cafes  which 
wqre  referred  to  and  commented  upon. 

By  ftat.  13  Eliz.  C]^  f.  i.  *<  if  any  merchanti  &c« 
'^  {hall  depart  the  realm,  or  begin  to  keep  his  houfe,  or 
**  otherwife  to  abfent  himfelf,  or  take  fanduary;  or 
<*  fuflFer  himfelf  willingly  to  be  arrefted  for  any  debt, 
<'  &c.;  or  fuffer  himfelf  to  be  outlawed  ;  or  yield  him* 
**  {elf  to  prifon;  or  depart  from  his  dwelling-houfe  or 
**  houfes,  to  the  intent  or  purpofe  to  defraud  or  hinder 
*'  any  of  his  creditors  of  their  juft  debt,"  iic.\  he  (hall 
be  deemed  a  bankrupt.  Then  the  ftat.  i  Jac.  i.  r.  15. 
intituled  **  An  a&  for  the  better  relief  of  the  creditors," 
&c.  reciting,  amongft  other  defeats,  that  *<  the  defarip- 
tion  of  a  bankrupt  in  former  ftatutes  is  not  fo  fully  ex- 
prefled"  as  is  meet,  enads,  by/ 2.  *'that  every  perfon 
**  ufing  the  trade  of  merchandize,  &c.  who  (hall  depart 
*'  the  realm;  or  begin  to  keep  his  boufe,  or  otherwife 
*^  to  abfent  himfelf,  or  take  fanfluary ;  or  fuffer  himfelf 
^<  willingly  to  be  anefted  for  any  debt,  &c.;  or  fu/Ter 
^f  himfelf  to  be  outlawed ;  or  yield  himfelf  to  prifon  {a)  % 
**  or  willingly  or  fraudulently  procure  himfelf  to  be  ar* 
'*  refted,  or  his  goods,  money,  or  chattels,  to  be  at. 
**  tached  or  fequeftered  \  or  depart  from  his  dwelling- 
^  houfe ;  or  make  or  caufe  to  be  made  any  fraudulent 

{a)  So  far  following  the  former  (Ututc. 

Vos..  IX«  K  k  <(  grant 
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«'  grant  or  conveyance  of  his  hn^s,  goods,  &c.,  to  the 
««  intent  OIL  whereby  his  creditors/a//  or  may  be  defeated 
'^°!1^*»>"''     *'  oi   delayed  for  the  recovery  of  their  juft  and  true 
Li.Bii.1..       „  j^^jg .  ^j  jj^;„g  arretted  for  debt  fliaU  after  his  arrett 
««  lie  in  prifon  fix  months  or  more  upon  that  arreft,  or 
«  upon  "any  other  arreft,  &c.  (hall  be  adjudged  a  bank- 
««  rupt."    The  authoriiies  cited  and  commented  upon 
>    by  Carr  were  l  Com.  Dig.  523.  Bankrupt,  C.  i.     I  Bae 
Ahr.  383,  Bankrupt,  A.     Coliett\.  Freeman,  2  Term  Rfp» 
59.  (a).     Heytorv.  Hall,  Palm.  22S-     Dickinfon  y.  Poori, 
Barnest  160.     Phillips  and  Peake  v.  The  Sheriff  ef  Effex, 
before  Eyre  C.  J.  Green,  52.  and  2  Montague,  1 58.    -^W- 
riflfe*  V.  ir^/dwa,  £•  34  G«.  3.  cited  7  Term  Rep.  5 1 2. 
and  Fowler  v.  Pflg<«,  ib.  509^  »«<•  Hawkim  ▼.  iwim, 
f.  36  G.  3.  ib.  516.     Barnard  v.  Vaughan,  %  Term  Rep. 
149.  explained  in  »^^«  v.  iVirman,  C«//«i,  34*  »nd  '  J?^- 
jyr.  i*.  Caf.  334.     -<*^«««»*  e^ilfr/Z/r  v.  Turner,  Montague 
167.     -rf<Ay  «'«<^  Others,  4ffgnees  0/ Parker,  v.— Sittings  at 
Wtfiminjler,  M.  4 »  G«.  3.  ib.    There  Lord  Kenyn  C.  J. 
faid  (MS.)  that  the  real  ground  of  decifion  in  Barnard  r. 
Vaughan  was  that  Mrs.  Barnard  left  her  dwelling-boufe 
to  avoid  the  inconvenience  of  being  there  with  the  (he 
riflr's execution,  and  not  to  avoidher  creditors.     Hornjby 
Md  Others,  JjPgnees  of  Needhom,  v.  Neville,  r»rk  Lent 
JJ!zes  1 801,  when  Chambre  J.  held  that  the  trader  leav- 
ing  his  houfe  with  intent  to  delay  his  creditors,  though 
none  were  adually  delayed,  was  an  aft  of  bankruptcy. 
The  fame  opinion  by  Lord  Eldon,  in  If'ol/v-  Horn,  in 
Chancery,  T.  44  G.  3.  »nd  Hammond  and  Others,  ^Jignits 
cf  Gad/den,  v.  Hinch,  T.  44  G.  3  •  5  ^>  ^'  P'  ^"f'  '  39- 

(«)  ThU  wi»  only  dttd  to  Oitw,  tl«.t  if  ff'^-'mflff  commUted  an  *a 
o<  bMikruptcy  by  departinB  from  hi.  dwelUng-l.oufe  «ith  intent  to  dcUy 
Lis  creditor..  hH  return  home  ag.in  could  not  |.urge  the  t&  of  Unk- 
truptC)- 5  which  w»«««>«M««'l  »««**•  *'y**^*"'"'  S.P. 
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8.  P.  Garret  r.  Moule^  5  Term  Rep*  57;.  JTi/i^  r.  Bebh^  l8o8* 
£xcheq«  i/i7.  46  G.  3-  and  Dudley  v.  Faurhan,  Sittings  at  ""rr* 
GuildbtSl  after  lafl:  iSo^^r  term,  before  Lord  EllerAo-  ^  ^amjk 
rough  C*  J.  who  ruled  that  a  trader  beginning  to  keep  houfe 
with  intent  to  delay  his  creditors  was  fuf&cient  to  confti- 
tute  an  a£k  of  bankruptcy,  though  he  were  only  denied 
to  he  feen,  but  not  denied  to  be  at  home.  In  addition  to 
thefe  Hullock  mentioned  another  nifi  prius  cafe  before 
Cbambre  J.  where  the  refult  was  different  from  that  ia 
Hornjby  v.  Neville  \  alfo  JachmaA  ▼•  Nightingale^  E,  136. 2« 
per  Lee  C.  J.  at  Guildhall^  Bull.  N.  P.  40. ;  Hawkes  r. 
Saunders f  T.  24  G.  3.  Cookers  Bank,  Lawr,  4th  edit.  74.' 
Judine  y.  Da  Coffin^  1  New  Rep,  234^  y  ^nd  Em  parte 
Cocijbdtj  3  Bro.  Ch.  Caf.  504. 

Lord  Ellenborough  C.  J.  now  delivered  judgment. 
—After  dating  the  cafe— The  Talidity  of  this  joint  com- 
miflion  of  bankrupt  againft  the  three  partners  depends 
ypon  the  queftion.  Whether  Walmjley^  one  of  them, 
duly  became  a  bankrupt  under  the  circumftances  ftated  : 
for,  refpe ding  the  bankruptcy  of  the  other  two,  Millburn 
and  Hallwaell^  no  quellion  has  been  ever  raifed.  Whe- 
ther  Walmjley  became  a  bankrupt  depends  upon  this  point. 
Whether  a  departure  from  his  dwelling  houfe,  by  a 
trader,  with  intent  to  delay  his  creditors,  be  a  fuflicient 
zQi  of  bankruptcy,  within  the  meaning  of  the  (tat.  \Jac.  i. 
c.  !$•/'  2.,  although  no  creditor  fliould  have  been  thereby 
Jn  fa£k  defeated  or  delayed  for  the  recovery  of  his  debt. 
ThisiaA  of  departing  from  the  dwelling -houfe  by  a  trader 
is  one  of  feveral  indications  of  infolvency,  conftituted 
and  declared  to  be  ads  of  bankruptcy  by  ftat.  13  Eliz» 
r.  7.  when  accompanied  with  the  intent  or  purpofe  to  de* 
fraud  or  hinder  any  of  his  creditors,  &c*    It  will  be 
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]8o8.  ^    obferved  that  upon  the  language  of  this  ftatute  the  ad 
*— "*        M  complete  by  being  done  with  the  intent  fpecified  i  the 
sgaiMfi         words,  **  or  purpo/e^'*  being  merely  additional  words  to 
the  fame  eflFe£t,  and  which  carry  the  fenfe  no*  further  than 
it  was  carried  before  by  the  preceding  word  intent*     The 
ft  at.  I  Jac.  I.  r.  15.  introduces  three  new  fpecific  aAs  of 
bankruptcy,  in  addition  to  thofe  fpecified  in  the  ftat. 
13  £Az. :  two  of  whichf  together  with  all  the  other  afis 
of  bankruptcy  enumerated  in  the  ftat.  ijjS/iz.,  precede 
and  are  governed  by  tiicir  relation  to  thefe  words  which 
follow  them  \  viz.  *'  to  the  intent,  OR  tvbereiy  his  or  their 
<*  creditors  (hall  or  may  be  defeated  or  delayed/'  &c. 
The  third  new  z€t  of  bankruptcy  in  the  ftat.  t  Jac.  i. 
viz.  the  lying  in  prifon  fix  months  upon  an  arreftj  is  made 
a  fubftantive  a£l  of  bankruptcy,  independent  of  any  intent 
of  the  party,  not  being  in  the  context  conne£led  therewith. 
Thefe  words,  "  to  the  intent  o&  whereby^  literally  taken 
in  their  disjun£live  fenfe,  may  be  thought  to  import  that 
a  beginning  to  keep  houfe,  and  a  departing  from  the  d%M>eUing'» 
houfe  (and  any  other  of  the  afis  fpecified)  are  a£ls  of  bank- 
ruptcy, whether  they  be  done  with  an  intent  to  delay^or 
be  merely  produdive  of  that  effefi,  however  innocently 
and  unintentionally  they  may  have  happened  to  produce 
it.     Upon  this  conflruftion  of  the  words  "  or  ^joherAj^ 
a  temporary  retirement  and  privacy,  by  ftayingin  a  man's 
own   houfe,    to  the  exclufion  of  ftrangers,   during  the 
houis  of  fleep,  or  rcfrefliment,  or  during  k  period  of 
ficknefs,  or  domeftic  afDidion,  might  be  an  a£t  of  bank- 
ruptcy, as  <' a  beginning  to  keep  houfe;"  in  the  fame 
manner  as  going  abroad  for  the  purpofe  of  ezercife,  bufi- 
nefs,  or  entertainment,  might  alfo  be,   as  a  departing 
from  the  dwelling-houfe ;  if  during  any  of  thofe  periods 
a  creditor  called  in  vain  for  bis  debt.    It  liardly  needs 

any 
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argament  to  prove  that  fuch  could  not  have  been  the  in-        i  B08. 

tention  of  the  Legiflature  :  and  if  it  could  not,  the  words        "'    ■ 

*•  or  nuhenky^**  niuft  cither  be  rejcfted,  or  underftood  in       "  Jm/y? 

fome  other  fenfc.     A  cure  .for  this  difficulty  was  fought 

io  the  cafe  of  Fowler  v.  PageUp  7  Term  Rep.  5  p.  whers 

a  creditor  had    left    his    dwelling-hoi^fe    for    a    (hort 

time  in  order  to  feek  and  fecure  the  means  of  fatisfying 

his  creditors,  and  with  no  purpofe  of  delaying  them,  but 

who  had  in  fadi  by  his  abfcnce  occaConed  a  delay  to  fome 

of  them,  who  had  called  for  payment  whilft  he  was  from 

home.     Lord  Kenyan  in  that  cafe  thought  that  *^  by  read- 

•*  ing the  word  ^^amf*  for  •*  or*  in  the  ftat.  ijac^  i.  c.  15. 

*<  as  was  frequently  done  in  the  conftru£lion  of  legal 

'*  inftruments  where  the  fenfe  requires  it,  all  difficulty 

'U  would  be  got  over."     And  indeed  the  difficulty  of  the 

• 

particular  cafe  was  thereby  difpofed  of;  for  as  no  inten- 
tion of  delay  exifted  on  the  part  of  the  trader  who  de* 
parted  from  his  dwelling-houfe,  both  the  circumftances, 
which  a  copulative  conftruclion  6f  the  words  required, 
(if  that  were  the  necefTiry  conftruflion)  could  not  take 
eflFe£l  In  that  cafe  ;  and  if  the  intent  of  the  departure  be 
alone  confidered  as  material,  dill  that  cafe  will  at  any 
rate  have  been  well  decided  ;  although  the  mode  of  fo1v«i> 
ing  the  difficulty  which  was  reforted  to  on  that  occafioii 
may  not  be  fatisfadory.  The  objection  to  this  conftruc- 
tion,  which  requires  that  both  the  intent  and  the  confe- 
quence  of  delay  (hould  concur,  in  order  to  conftitute  the 
^Gt  of  bankruptcy,  is  that  the  bankruptcy  is  made  to  de« 
pend  not  merely  on  the  zGts  and  intents  of  the  bankrupt 
himfelf,  however  clear  and  unequivocal  they  may  be ; 
but  upon  the  fortuitous  coincidence  of  the  a£ts  of  other 
perfons ;  and  which  afls  (in  the  inftance  particularly  of 
a  departure  Uom  the  dweUing»hou{e)  are  Icfs  likely  to 
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i8o8.  concur  In  the  proportion  in  which  that  departure  is  mod 
RoBtKTiow  notorious.  For  when  the  flight  of  an  iofolrent  trader 
n^  from  his  houfe  of  trade  is  unirerfally  known,  it  is  not 
likely  that  any  creditors,  by  ufelefsly  caUmg  for  payment 
of  their  debts  at  fuch  a  time,  (hould  fumlfli  the  ordinary 
proof  of  delay,  which  arifes  from  the  non-payment  af 
creditors  fo  calling.  If  the  confcquence  of  adual  delay 
be  neceflary  to  perfefl  every  one  of  the  feyeral  aAs  of 
bankruptcy  in  the  ft  at.  i  Jac.  i.  e,  15.  which  precede  the 
words  <*  to  the  intent  or  nvhereby^  &c.,  it  muft  be  ne- 
ceflary to  perfe£l  the  z€l  of  making  a  fraudulent  conveyance^ 
which  is  one  of  them ;  but  inafmuch  as  a  fraudulent 
conveyance,  fliewn  to  be  fuch,  cannot  in  law  have  the 
ttk€t  of  defeating  or  delaying  a  creditor;  nnlefs  tbe 
tnaking  fuch  a  conveyance  be  an  ad  of  bankruptcy,  con- 
fummated  by  the  intent  with  which  it  is  made,  it  can 
never  become  more  an  ad  of  bankruptcy  by  any  thing 
which  may  happen  in  rcfped  to  it  afterwards.  And  in* 
deed  it  has  never  been  held  neceflary,  in  proof  of  this  ad 
of  bankruptcy,  to  do  more  than  to  prove  the  execution  of 
the  deed,  under  fuch  circumllances  as  rendered  it  a  frau* 
dulent  one  in  rcfped  of  creditors ;  without  going  on  to 
flfew  that  any  credicor  had  been  ip  fad  ever  delayed  or 
defeated  thereby.  lodeed  the  fad  of  delay  in  the  cafe  of 
beginning  to  keep  houfe  is  ufually  reforted  to  in  evidence 
for  the  mere  porpofe  of  explaining  an  ad  which  might 
otherwife  be  equivocal :  and  the  denial  to  a  creditor  u 
there  given  in  evidence  to  fliew  that  the  party  has  begun 
to  keep  houfe:  and  it  is  from  miftaking  tbe  intended 
eflPed  of  this  evidence,  as  ^iven  to  prove  adual  delay, 
that  proof  of  adual  delay  can  be  required  where  the  ad 
of  bankruptcy  is  by  departing  from  his  dweUing-houfe. 
If  thcfe  and  other  inconveniences  which  might  be  fliewn, 
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arife  from  conftruing  the  word  or  for  and,  in  this  part  of  1808. 
the  ftatutCi  it  is  iraterial  to  confider,  whether  fome  other  robertsom 
cure  in  poiat  of  conftruAion  cannot  be  applied  to  thefc  'l,'^o'^^i. 
wordSf  and  whether  the  words  which  follow  the  word 
intent^  u  e.  **  or  whertby^^  may  not  by  a  fmall  change  in 
ihem  be  rendered  fufceptible  of  another  fenfe^  more  con- 
fifteot  with  the  meaning  of  the  original  fentence  as  it 
occurs  in  the  flat.  13  of  Eltz.^  and  more  agreeable  to  the 
general  fcope  and  obje£l  of  the  bankrupt  laws.  If|  in- 
ftead  of  "  or  whtrthy^^  the  fentence  Qiould  be  read,  *«  or 
that  thereby^*  or  "  that^*  (omitting  the  word  whereby)  the 
original  fcpfe  of  the  word  pufpofe  in  the  (lat.  13  EHz.  is 
rellored;  and  inafmuch  as  it  would  neither  extend  or 
narrow  the  meaning  of  the  immediately  foregoing  word 
intent^  it  would  leave  to  that  word  its  full  operation  and 
eflFe£l|  without  engrafting  upon  it  any  of  the  inconve* 
niences  already,  obferved  upon  as  refulting  from  the  co- 
pulatifc  conftru£iion  fuggefted  in  the  cafe  of  Fcwler  v. 
Padgett.  Another  mode  of  confidering  the  words  ^*  to  the 
intent**  <<  or  whereby^*  as  meaning  the  fame  thing,  is  this  \ 
by  referring  the  former  to  the  word  Jba//,  and  the  latter 
to  the  word  may\  i.  e.  to  the  intent  th^t  the  creditors^a// 
be  defeatedi  or  whereby  they  may  be  fo.  This  gives  the 
wordb  the  fame  cflFeft  as  intent  or  purpofe  in  the  ftatute  of 
£//z.,  and  prevents  this  aft  from  operating  in  reftri£tion 
of  thatf  which  ic  otherwife  would  do,  and  which,  as  may 
be  cqllcfted  from  the  title,  which  is  for  the  better  relief  of 
creditors,  could  not  have  been  intended*  It  would  be  a. 
fuperfiuous  wade  of  time  to  advert  to  all  the  various  cafes 
which  hjvc  been  cited  }o  argument.  The  lateft  of  them 
is  that  of  Hammond  and  Others^  AJJignees  of  Gad/den  a 
Bankruptcy.  Hincks^  which,  having  been  tried  at  Nifi 
frius  before  the  prefent  Chief  Juftice  of  the  Common 
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1 8o8.       Pleas,  came  before  that  Court  upon  a  motion  for  a  new 
-,  trial,  as  reported  in  c  EA.  141.    In  that  cafe  the  Chief 

ROBIRT8ON  '  "^  J        r        -r 

H^'ffi  Juftice  is  reported  to  have  laid  down  at  Nifi  Prias,  and 
the  Court  of  Common  Pleas,  in  refufing  to  make  the  ruk 
abfolttte,  muft  be  taken  to  hare  agreed  with  him,  that 
efidence  of  the  adual  delay  of  a  creditor,  by  the  bank- 
rupt's  leaving  bis  houfe  to  avoid  his  creditors,  was  not 
neceflary  to  conftitute  an  t€t  of  bankruptcy.  As  far  u 
we  are  able  to  coiled  what  was  the  opinion  of  the  Court 
of  Exchequer  upon  that  fubje£l  from  the  l^^tement  made 
to  us  of  what  pafled  in  that  court,  upon  the  motion 
for  a  new  trial,  in  Ki^g  ?•  Seti,  upon  CaJleU  and 
PowelPt  bankruptcy,  we  cannot  but  flippofe  that  it  in- 
clined the  fame  way  with  that  of  the  Common  Pleas  in  the . 
cafe  of  Hammond  y*  Htncks.  Upon  the  authority  therefore 
pf  thefe  later  cafes,  in  which  all  the  former  ones  were, 
as  we  underftand,  conGdered ;  as  indeed  they  have  beel^ 
by  us  upon  the  prefent  argument }  upon  the  found  con- 
ftru£lion  of  the  ftatute  i  Jtu^  i.  r.  15. ,  explained  by  the 
antecedent  ftatute  of  1 3  £/rs.,  made  in  pari  materia,  and 
almoft  in  iifdem  terminis  with  the  other,  excepting  only 
what  appears  to  have  been  a  cafual  and  unintended  varia- 
tion  in  the  phrafe  of  a  particular  fentence  1  a^  well  as 
upon  the  reafon  and  convenience  of  the  thing ;  we  are  of 
opinion  that  JValmJlej^  in  leaving  home  with  intent  to 
delay  his  creditors,  committed  an  a&  of  bankruptcy, 
although  no  creditors  were  thereby  in  fa£l  delayed ;  and 
that  therefore  the  poftea  fliould  be  delivered  to  the 
plaintilTs. 

Judgment  for  the  Plaintiff|, 


J 
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1 8o8» 


Blanc  HARD  aminft  Lilly  and  Others*  ^l""^^!* 

The  King  (tgainfi  Blanchard. 

npHE  above  caufe  and  profecution  for  a  mifdeameanor  An  awarrf  eh;^ 
arifing  oat  of  the  fame  tranfadioHt  as  well  as  other  be  difiminued^ 
caufesi  were  referred  to  an  arbitrator,  under  a  role  of  ^J  hu  own^ 
reference  of  all  matters  in  difference  between  the  partiea )  *^^d  rood*b?n 
and  the  arbitrator  awarded  "in  favour  of  the  defend-  *"***^*'*^ 

award  of  a  ite| 

»nt8  in  the  firft  mentioned  caufe }''  and  as  to  the  indi£l-  proccifua. 
ment|  ^<  that  the  verdifl  of  acquittal  fliould  (land :"  and 
further,  ^'  that  each  of  the  parties  in  the  faid  caufes 
ihould  pay  his  or  their  own  coftsi  and  alfo  their  cods  of 
the  reference.'^  Then  reciting  that  two  other  caufes 
were  depending,  one  of  Edwards  ▼•  Blanchard^  and  ano« 
ther  of  Blanchard  v.  Edwards  ;  he  awarded  each  to  paj 
his  own  coftsy  and  alfo  his  own  cofts  of  the  reference^ 
M  and  that  tbifqidoBms  be  difcfmtinuidn 


t» 


EfpinaJJi^  on  a  former  day,  had  obtained  a  rule  nifl  for 
fetting  aGde  the  award,  on  the  ground  that  an  award  to 
difcontinue  an  affion  was  bad,  becaufe  it  did  not  make  a 
final  end  of  the  matter  in  diQerence;  for  it  did  not  pro* 
hibit  any  new  a£lion  to  be  brought :  and  he  cited  Tip* 
ting  T*  Smith  (a)f  where  an  award,  that  all  proceedings^ 
if  any,  depending  at  law,  fliould  be  no  further  profecuted^ 
was  held  ill,  as  not  being  final.  And  alfo  i  Csm.  Dig^ 
412.  Arbitrament^  E.  15.  '<  An  award  that  each  fliall  be 
lionfuited,  or  difcontinue  his  afiion  againft  the  other,  is 
pot  good ;  for  they  may  fue  dt  novo,"  referring  to  i  RoL 
^^f.  252.1.  5or 
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1808. 


BLANCKAtD 

Lilly 
and  Othert. 
The  Kino 

BlANCRAKD. 


Lawis  and  Gurney  oppofed  the  rule,  on  the  ground 
that  the  award  was  fu£Sciently  certain  \  ^evidently  mean* 
ing  that  all  litigation  (hould  ceafe  l>etween  the  parties 
upon  the  fubjcfls  in  difi<rence  between  them  j  and  thej 
referred  to  Linfey  and  Afiiottt  cafe  (a),  where  the  award 
was,  amongft  other  things,  that  the  defendant  (hoold 
furccafe  all  fuits  depending  between  the  plaintiff  and  him, 
which  he  had  done :  and  this  was  held  good ;  and  the 
plaintiff  recovered  on  the  arbitration-bond  for  breach  of 
another  part  of  the  award. 


7h€  Court  thought  the  award  intelligible  enougl^  \  and 
that  the  arbitrator's  meaning  neceffarily  to  be  implied 
from  It  was,  that  there  (hould  be  a  (let  proceffus  in  the 
a£lions  pending:  but  becaufe  of  the  cafes  cited,  which 
might  have  mifled  thofe  who  applied  for  the  rule,  thej 
difcharged  the  rule  without  cods. 

(tf)  G0<^.  155. 


May  3othc 


HosKiKS  and  Another,  Affignees  of  Deightoi^  \ 
Bankrupt,  again/i  Duperoy. 


GoMfs  fold  and    '^HIS  was  an  a£lion  for  money  had  and  received  by 
an  'aVrccmcnt"o  t^e  defendant  to  and  for  the  ufe  of  the  bankrupt, 

|!i^efcm  wn  pay  -  ^^^^^  ^^'  bankruptcy,  and  for  money  had  and  received 
able  at  a  future    ^    ^j^^  ^fg  ^f  j|jg  afficrnees  after  the  bankruptcy,  and  upon 

day  doe-,  not  o  r     / »  «^ 

create  a  prcfent   j^q  account  dated  by  the  defendant  with  the  affignees : 

c?cbt,on  which 
to  found  a  com* 

miffion  of  b..nkrupt:  nor  can  an  a^ion  for  goods  fold  and  delivered  be  mainuined  by  the 
vendor  before  the  time  v*hcn  the  bill  agreed  ro  be  given  woiiU  have  become  d«e,  and  when 
tl)i  contra^  would  bt  no  lonirc  r  executory-  Neither  can  fuch  executory  contra^,  if  no  foch 
bili  payable  at  a  future  d.iy  be  adually  given  to  fecuic  it,  found  a  good  petitioning  credi« 
tor's  debt  within  the  ftatuits  7  Cn,  1  f.  11.  /  X.  and  5  Geo.  ^  e,  30./.  ai.  which  arc  con- 
fined to  debtk  due  on  bills,  bonds,  promilfory  notes,  and  other  pcrfonal  written  JojcrUia  of 
the  like  fort,  payable  at  a  tuture  day ;  which  a*oue  by  the  latter  (Utuu  are  madeavaiUhk  to 
found  a  good  pctitiofiing  c(iediior*s  debt. 

to 


IN  THB  FORTT-EIGHTH  TbAR  OF  GEORGE  III-  499 

to  whicl^thc  defendant  pleaded  the  general  iflue ;  and  on        i8c8* 
the  trial  at  GuildhalL  a  fpecial  verdi£l  was  found,  which        ' 
ftatedi  that  Deighion  before  his  bankruptcy  carried  on  the         ^g^'^'ifi 
trade  of  a  calico  printer  and  manufa Aurer,  and  on  the  ipth 
oi  March  1 805  Hamer  fold  to  him  goods  of  various  prices^ 
by  the  yard,  to  the  value  in  the  whole  of  greatly  more 
than  100/.,  though  the  eza£l  amount  of  them  in  money 
was  never  afcertained,  nor  any  ftatcment  thereof  render* 
cd  to  Deighion :  and  it  was  exprefsly  ftipulated  and  agreed 
between  them  at  the  time  of  the  contraA  that  the  amount 
of  the  price  (hould  be  paid  by  Deighion  to  Hamer  in  a 
prefent  bill  of  exchange,  payable  in  two  months  from 
the  time  of  the  fale  and  delivery  bf  the  goods;  and  no 
other  contra£l  concerning  the  manner  of  j)ayment  for 
the  goods  was  agreed  upon  between  them.     Hamer  has 
never  yet  been  paid  for  the  goods :  and  after  the  fale  and 
delivery  thereof  as  before  ilated,  but  before  the  expira- 
tion of  two  months  from  fuch  fale  or  delivery,  viz«  on 
the  26th  ol  March  1805,  Deighion  committed  an  a£l  of 
banl^ruptcy,  by  departing  from  his  dweliing*houfe  with 
intent  to  delay  his  creditors,  and  whereby  certain  of  bis 
creditors  were  delayed  {a) :  and  thereupon  Hamer^  on  the 
22d  of  April  1805,  petitioned  the  Chancellor  for  a  com* 
miflion  of  bankrupt  to  ifTue  again  (I  Deighfon,  in  which 
petition  he  ftated  that  Deighion  was  indebted  to  him  in 
100/.  and  upwards  for  goods  fold  and  delivered  ;  mean- 
ing the  goods  fold  and  delivered  as  aforefaid  on  the  19th 
of  March :  upon  which  a  commiflion  of  bankrupt  iffued 
againft  Deighion^  dated  the  id  of  May  1805,  and  he  was 
declared  to  be  a  bankrupt,  and  the  plaintiffs  were  chofea 

(tf)  The  actual  (Way  of  a  creditor  it  not  neceflTary  to  conflitute  the  z{i 
of  bankruptcy,  if  the  trader  depaned  from  his  dwelling  houfe  with  that 
Intpnt.    Vide  ante}  487.  Rthertfin  v.  LUdeJL 

hi3 
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i8o8.  his  afligneesy  and  an  aiEgnment  made  to  them  of  his 
"*-^"  eSefts,  and  ihcy  afterwards  brought  this  a£lion.  And 
agtuf^  the  queftion  was,  Whether  the  commiOion  founded  upon 
fuch  petitioning  creditor's  debt  were  good  ?  If  it  were, 
the  jury  aflefied  the  phintiiFs'  damages  at  2295/. 

This  cafe  was  argued  bjr  Taies  for  the  plaintiffs,  and 
Marrjat  for  the  defendant ;  but  as  all  the  points  made  in 
argument,  and  the  authorities  cited  bearing  upon  them, 
were  brought  in  review  in  the  judgment  of  the  Court,  it 
is  not  neceflary  to  ftate  them  here.  After  time  taken  to 
advife  on  the  cafe. 

Lord  Ellenborouch  C.  J.  now  delivered  the  opinion 
of  the  Court.  After  ft«ting  the  pleadings,  and  the  fa£la 
found  by  the  fpecial  Terdid"- 

On  this  fpecial  Tcrdifl  the  fingle  queftion  is,  Whether 
at  the  time  of  the  z6t  of  bankruptcy,  viz.  on  the  ^6th  of 
March  1805,  Hanur^  the  petitioning  creditor,  were  in 
point  of  law  a  good  petitioning  creditor ;  he  having  only 
feven  days  before,  viz.  on  the  19th  of  March  1805,  fold 
and  delivered  goods  to  the  bankrupt  to  the  value  of  more 
than  100/.,  though  the  eza£l  amount  had  not  been  afcer« 
tained,  under  an  ezprefs  contraA  that  fuch  goods  fliould 
be  paid  for  by  a  prefent  bill  ai  two  m^nihf  from  the  time 
of  fuch  fale  and  delivery.  Obferve,  that  no  fuch  bill  had 
been  given  or  demanded ;  and  that  the  two  months  were 
nut  expired,  either  at  the  time  of  the  a£t  of  bankruptcy, 
or  of  the  ifluing  of  the  commiffion,  The  cafe  on  the 
part  of  the  plaintiSst  the  afiignees,  has  been  argued  on 
two  grounds :  (irft.  That  by  the  fale  and  delivery  of  the 
goods  a  prefent  debt  was  created  from  the  buyer  Deigb* 
ton  to  the  fcUcp  Hamer.  Secondly,  If  that  be  not  fo, 
that  it  is  withm  the  ftatutc  7  G«.  1./.  3r.  a  debt  prove- 

able 
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mble  under  the  commiffioDi  and  barred  by  the  certificate ;  1 8o8« 
and  by  ftat.  5  Geo.  a.  r.  30*  a  good  petitioning  creditor's  ^[^^v% 
<debt.  As  to  the  firft  ground  \  the  verdift  dates  the  terms  n^^ft 
of  the  contraA  under  which  the  goods  were  fold,  viz. 
<*  that  they  fhould  be  paid  for  by  a  prefent  bill,  payable 
in  two  months  from  the  time  of  fuch  fale  and  delivery  :*' 
and  in  faA  default  had  not  been  made  in  giving  fuch 
bill ;  for  the  amount  for  which  the  bill  was  to  be  given 
does  not  appear  to  have  been  ever  afcertaincd  \  nor  was 
the  bill  ever  called  for  or  demanded.  But  independent 
of  this  laft  obfervation,  it  is  now  fettled  by  the  two  cafes 
alluded  to  in  the  argument,  of  Mujfeti  v.  Price  [a)  in  this 
Court,  and  Dutton  v.  Solom^nfon  [b)  in  the  Court  of  Com- 
mon Pleas,  that  where  goods  are  fold  upon  a  certain  credit, 
to  be  paid  for  by  a  bill  payable  at  a  future  day,  the  vendor 
cannot  maintain  an  a£tion  for  the  goods  fold  until  the 
time  is  arrived  at  which  the  bill  would  become  due;  be- 
caufe  by  the  contra£t  the  goods  are  not  to  be  paid  for  till 
that  time.  And  the  fame  do£lrine  is  fully  recognized 
by  the  more  recent  cafe  in  the  Common  Pleas,  of  Brooh 
and  Others  v.  White  [c)^  where  the  Court  held  that  after 
the  expiration  of  the  time  which  the  bill  would  have  had 
to  run,  which  by  thfc  terms  of  the  contraft  was  to  have 
been  given  in  payment  for  the  goods,  the  feller  might 
bring  his  a£iion  for  goods  fold  and  delivered  \  the  con- 
tradl  being  then  no  longer  executory :  the  prefent  Chief 
Juftice  and  the  other  Judges  of  the  Court  of  Common 
Pleas,  exprefsly  admitting  the  di{lin£lion  eflabliOied  by 
the  former  cafes,  that  before  the  expiration  of  the  time 
on  the  bill,  fuch  action  for  the  goods  fold  and  dejivered 
could  not  be  maintained.  On  this  (irfl:  ground  we  are 
therefore  of  opinion,  that  at  the  time  of  the  a£l  of  bank- 

(#)  4  Zafi,  147.         {h)  3  Bof.  &  Puli  58a.  (c)  I  New  Rep.  330. 
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i8o8.        ruptcy,  and  of  the  commiiEon  faed  out,  th^re  was  net  a 
"         prefent  debt  owing  from  the  bankrupt  to  Hamer  cieated 
agmnp        by  the  fale  and  delivery  of  thfc.goods. 

And  this-  brings  the  cafe  to  ihe  fecond  ground,  on 
which  it  has  been  argued  on  behalf  of  the  plaintiffs,  the 
aiEgnees ;  viz*  Whether  this  be  not  a  good  petitioning 
creditor's  debt  within   the  flats.   7  Geo.  i,  r.  31.  and 
5  Geo.  a.  c*  30.    This  queftion  depends  on  the  conftnic- 
tion  of  the  i(l  fediion  of  the  ftat.  7  Geo.  i.  and  the  aad 
fedion  of  the  ftat.  5  Geo.  2.     The  preamble  of  the  firft 
of  thofe  ftattttes  recites  the  mifchief  or  doubt  which 
exifted:   *^  Whereas  merchants  and  traders  have  been 
<<  obliged  to  fell  and  difpofe  of  their- goods  and  rocr- 
<<  chandizes  to  fuch  perfons  as  have  occafion  for  the  fame 
<<  upon  truft  or  credir,  and  U  take  bills,  bonds,  and  pro- 
^<  miflbry  notes,  or  other, perfonal  fecutities^  for  their  mo« 
<<  nies  payable  at  the  end  of  three,  four,  or  fix  months, 
<<  or  other  future  days  of  payment;  and  the  buyers  of 
*<  fuch  goods  becomiog  bankrupts  before  the  money  upon 
'*  fuch  bonds,  notes,  or  other  focurities  became  payMe,  it 
^*  hath  been  a  quedion   whether  fuch   perfons  giving 
*<  credit  on  fuch  fecurities  (hould  be  let  in  to  prove  their 
"  debts :   for  remedy  ena£ls.  That  all  perfons  who  have 
<<  given  credits  or  at  any  time  hereafter  (hall  give  cre- 
<<  dit,  on  fuch  fecurities  as  aforefaid,  upon  a  good  and  va* 
"  hiable  confideration,  borra  fide,  for  any  fum  of  money, 
<<  or  any  matter  or  thing  whatfoever,  which  is  or  (hall 
*^  be  due  or  payable  at  or  before  the  time  of  fuch  perfon 
'*  becoming  bankrupti  (hall  be  admitted  to  prove  his  or 
<<  her  feveral  and  refptAIve  billsi  bonds,  notes,  or  other 
*<  fecurities,  promife^  or  agreements  for  the  fame^  in  the 
«  like  manner  as  if  they  were  made  payable  prefently, 
<<  and  not  at  a  future  day."    Se£lion  3.  Provides  that 

no 
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no  fuch  creditor  (hall  be  deemed  or  taken  to  be  a  faf-  r9o8* 
ficient  creditori  for  or  in  refpedl  of  fuch  debt,  to  pcti-  . 
fion  or  join  in  any  petition  for  the  obtaining  or  fuing  a<rj,nfi 
forth  any  commiflion  of  bankrupt,  until  fuch  time  as 
fuch  debt  (hall  become  adlually  due  and  payable.  The 
22d  fcdlion  of  the  ftdt.  5  Geo,  a.,  which  repeals  the  above 
mentioned  provifo  of  the  flat.  7  Geo.  i •!  and  enables  cre- 
ditors on  fccurities  due  at  a  future  day  to  be  petitioning 
creditors  for  a  commi(Eon  of  bankrupt,  recites  the  former 
u(k  of  7  Geo.  f  •  in  thefe  words :  **  Whereas  by  an  a£l 
made  in  the  7th  year  of  his  late  majefty  perfons  taking 
bills^  bends,  promiflTory  notes,  or  other  perfonal  fecurity 
for  their  money,  payable  at  a  future  day,  (not  faying 
promifi  or  agreement  for  ihefame^)  are  enabled  to  prove 
their  debts  under  a  commiflion  of  bankrupt  \  but  not  to 
petition  for  or  join  in  petitioning  for  any  new  cammif- 
(ion:  which  having  been  found  inconvenient;  now  it  is 
hereby  enaded,  that  fo  much  of  the  faid  a£l  as  difables 
zny/ucb  perfon  from  petitioning  for  a  commiHion  is  here- 
by repealed  i  and  it  (hall  be  lawful  hereafter  for  fuch 
perfon  to  petition  for  any  fuch  commiflion,  any  thing  in 
the  faid  a£t  contained  to  the  contrary  notwithftanding.'' 
It  is  obfervable  that  this  claufe,  on  which  the  right  of 
fuch  creditor  to  petitipn  for  a  commiflion  alone  rcfts, 
mentions  only  perfons  taking  bills,  bonds,  notes,  or  other 
perfonal  fecurity,  payable  at  a  future  day  \  and  although 
it  refers  to  the  former  a£l,  and  may  be  faid  to  enable 
fuch  creditors  to  petition  for  a  commiflion,  as  by  the  for- 
mer a£l  were  enabled  only  to  prove  their  debts  under  a 
commiiTton  \  ftillit  (hews  the  fcnfe  ^vhich  the  Legiflacure 
put  on  the  former  a^t^  and  is  a  legiflative  conftruQion 
of  that  a6) ;  namely,  that  fuch  creditors  only  were  in- 
tended as  had  billSi  bondsj  notesi  or  fecurities  of  the  like 

.       ^  3  f^^^f* 
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iSoSi        tort,  payable  at  a  fature  day.     And  fuch  appears  to'  haM 
hoTT^t       ^^^^  ^^^  conftruflion  adopted  by  ihc  difiercnt  Cooru  id 
^^■anB         U'iftminfter  Hail.    Lord  Ch.  Tuft.  Lee^  atNifi  Prius,  ia 
Swatne  v.  De  Mattos  («),  and  the  Court  of  King'a  Beoch^ 
ID  Pattlfon  7  Bankes  [b)^  confidered  the  ftat.  7  Geo.  i.  af 
explained  by  ftat.  ^Geo,  2.,  and  aa  relating  to  written 
fecurities  \  though  the  queftion  in  thofe  cafes  waa  not  re* 
fpeding  the  right  of  a  creditor  for  goods  fold»  paphle  by 
bill  at  a  future  day^  and  where  no  bill  or  fecurity  had 
been  given  \  but  whether  tbi  fecurities  were  confined  to 
fecurities  for  goods  foid  in  the  courfe  $f  trade:    and  they 
held  a  creditor  by  bond  or  bill,  payable  at  a  future  day, 
to  be  within  the  a£l ;  although  fuch  bond  or  bill  were  not 
for  goods  fold  in  the  courfe  of  trade.    Suth  was  the 
opinion  of  Lord  Chancellor  King  in  the  cafe  Ek  parte 
The  Eaft  India  Company  [c) ;  and  the  Court  of  Commoa 
Pleas,  in  the  time  of  Lord  Chief  Juftice  Wilnut^  in  CM/* 
ton  V.  Whrffin  (</),    and  in  Goddard  t.  Vanderbeyden  {e)^ 
under  flood  the  ftatute  ia  the  fame  feofe,  as  extending 
only  to  written  fecurities;    although  that  was  not  ia 
either  of  the  cafes  the  point  immediately  in  judgment* 
A  cafe  was  alfo  mentioned  at  the  bar,  as  having  been 
ruled  at  Nifi  Prius  at  Guildhall^  before  Mr.  Juftice  iZooir, 
(Cox  and  Another  ^  AJftgnees  of  Key  ^  a  Bankrupt^  t.  Ciripps^) 
where  he  nonfuitcd  the  afiignees,  on  the  ground  that  the 
debt  of  the  petitioning  creditor,  or  at  leaft  a  part  of  it 
neceffary  to  make  up  100/.,  arofe  from  goods  fold  and 
delivered  upon  a  credit  which  was  not  expired  at  the 
time  of  the  commiiTion  :  and  no  motion  was  afterwards 
made  in  the  Court  of  Common  Pleas  to  fet  afidc  that 
nonfuit.     And  fome  of  the  Judges  of  diis  court  fo  ex* 

(j)  »  5/rj.  Ill  1.  (b)  Covfp.  540.  (0  a  P.  iFfcl.  J95- 
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|>rcflcd  their  undcrftanding  of  the  ftatutes  in  the  late  cafe  1 808. 
of  Par/tow  T.  Dearlove  (a).  We  arc  aware  that  in  the  ^ 
cafe  of  Henhifiand  Others  v.  Brown  {h\  Lord  Kenyorty  at  ^  fff^^ 
GuUdhal/,  faidi  that  the  inclination  of  his  mind  was  that 
all  debts  whatever,  though  not  due,  were  fufEcient  to 
fupport  a  commiilion ;  and  that  the  a£t  was  not  confined 
merely  to  bonds^  notes,  and  bills.  But  the  evidence  there 
did  dot  raife  the  point,  and  the  matter  was  no  further 
difcuBed.  And  a  (hort  time  before,  in  Cochran  v.  Lov^^ 
(fliortly  noticed  in  Coohis  Bank.  Laws^)  Lord  Kenyan 
is  reported  to  have  intimated  the  like  opinion  at  Guild- 
halL  The  refpecl  due  to  any  intimation  of  opinion  of 
that  very  learned  Judge  has,  as  ir  ought,  made  us  paufe, 
^nd  examine  the  ftatutes  with  attention,  and  the  cafes  in  ' 
i^hich  they  have  been  brought  under  confideration  of  the 
Courts.  And  on  the  words  of  the  a£ts  themfelves,  we 
tbiok  the  intention  of  the  Legifl^ture  feems  plain,  to 
confine  the  power  of  petitioning  for  a  commif&on  of 
bankrupt  to  fuch  creditors,  where  the  debts  are  due  at  a 
day  to  come,  as  have  written  fecurities  payable  at  a  future 
day :  and  fuch  conftru£kion  feems  to  be  confirmed  by  the 
greater  weight  of  authorities  which  I  hate  noticed. 
We  are  therefore  of  opinion,  that  on  the  fa€ls  found  by 
this  fpecial  verdi£k  there  does  not  appear  a  fufRcient  peti- 
tioning creditor's  debt  to  fupport  the  commiflion  of  bank- 
rupt which  has  been  fued  out  againft.  Deighton;  and 
the  plaintiffs,  who  found  their  title  to  recover  in  this  ac- 
tion as  aflignees  under  fuch  commiflion,  have  not  fuch  ■ 
title.  The  confequence  is  that  judgment  muft  be  en- 
Ured  for  the  defendants.  1 

(«)  4  Kajf,  4 jS.  (»)  rtattU  N.  P.  CaJ.  54. 
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Thcprcp-rtyof  ^HIS  was  an  adlion  of  trover  againft  the  Captain  of  1 

goods  piffes  by       JL  ,  ,  ^ 

tiie  ir.dorrement  (hip  who  had  figned  bills  of  lading  for  fome  pipes  of 

the  hiiiofiad-  ^inc  which  had  been  originally  configned  by  yean  of 
ir-^ncc  tVano"'  J^'f^y  (^^^  ^^^^  defendant  in  the  caufe)  to  Maine  of  Lon^ 
for^vritfwc  ^^'''  ^"^  ^y  '^'^^  conveyed,  by  indorfement  of  the  bill  of 
ccnfidcraiion,     lading,  to  the  plaintiflF  for  a  valuable  confidcratlon.     The 

and  without  ^  *       ^ 

coiiufK  n  with      invoice  of  the  wincs^  which  ftated  that  they  had  been 

the  coofii^neey  .     /.  /*r>    »t  -  >»t         i  #»    •       « 

al:hout,'h  the  bot4ght fir  account  ofc».  Maine  ^London,  was  (ranfmitted 
*ai  theTiine*Uiiat  to  Maine  by  Jean  in  a  letter  of  the  3 1  ft  of  December  1 806; 

tldnotr^rued  "^^  »"  ^"o^^^^'  ^^^^^^  *^f  ^**«  'T^h  of  February  1807,  >ii 
ir.oncy-p^y-        tranfmittcd  the  bill  of  lading  for  the  fame :  at  the  foot 

mint  fcr  his  ° 

gvod>,  but  had    of  the  invoice  was  written  *•  payable  in  bill  on  London 

tiken  the  coi\' 

fitcnec  1  accept-  at  three  months  from  the  20th  December  (18o6)j  and 
aVutufe  day^*  marked  with  Maine^s  initials."  The  bill  of  lading,  figned 
"^^d!"and:.rter  ^y  ihc  defendant,  bore  date  «  Jer/ey  Mtli  Feb.  igo?/* 
c'r!!.' biJi"of  "^  ^^*  cxpTcffed  diat  the  wine  was  to  be  •<  (hipped  by  P.  Jean 
i4dini;  the  con-    on  board   the  Britannia,**  and  "  t6  be  delivered  to  E. 

lienor  cannot 

itop  tbc  goods     Mayne  cr  his  ajftgns^   he  or  they  paying  freight :  with 

in  tranlhu  upon  _  „  >     »«    «v  ■  »  mi  »*>  • 

the  injolvcncy  liberty,  to  ftop  at  ifuernfey.  Jean  drew  a  bill  upon  Matne 
conTignffc/         for  the  value  of  thefe  goods,  dated  20th  December  1806, 

at  three  months;  which  bill,  due  23d  of  March  1807, 
was  accepted  by  Maine ;  and  on  the  23d  of  February 
1807  M:iine  indorfcd  the  bill  of  lading  in  queftion  to  the 
plaintiff  for  full  and  valuable  conGderation;  and  abfconded 
about  Jpril'i  and  has  not  Cnce  been  heard  of;  leaving  hi$ 
acceptance  unpaid.  The  goods  which  were  firft  takea 
to  Guernsey  arrived  at  London  about  the  beginning  of  June^ 
and  were  demanded  by  the  plaintiff  of  the  defendant,  who 
refufcd  to  deliver  them^  having  been  indemnified  by  the 

agent 
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dgent  of  Jean  the  confignorj  who»  on  notice  of  the  ab-        i8o8. 
fconding  and  infolvency  of  Maine,  claimed  to  ftop  them        ' 

k  ,  CUMIHO 

in  tranfitu.  There  were  other  tranfa£lions  both  of  goods  againfi 
and  bills  between  Maine  and  Jean  before  and  during  the 
time  of  the  tranfadion  in  queftion.  On  the  part  of  the 
defendant,  the  anfwer  of  the  plaintiff  to  a  bill  in  Chancery 
filed  by  Brown  and  Jedn  was  read,  whereby  it  appeared 
that  on  the  23d  February  1807,  the  plainiifF,  being  then  a 
creditor  of  Maine*s  fof  about  500/.  for  goods  before  fold 
to  him,  applied  for  payment,  when  Maine  requeded  a 
further  advance  of  1300/.,  and  propofed  as  a  fecurity  for 
the  payment  of  both  fums  to  indorfe  and  deliver  over  to 
him  the  bill  of  lading  in  qucdion  ;  which  was  agreed  to, 
and  the  indorfement  made  accordingly :  and  the  plaintiff 
thereupon  gave  Maine  his  acceptances  to  the  amount 
agreed  up6n,  payable  fome  at  2  others  at  3  months, 
which  have  been  (ince  duly  paid.  That  Maine  at  the 
fame  time  (hewed  the  plaintiff  the  letter  from  Jean  which 
Inclofed  the  bill  of  lading  of  the  wines  (from  wliich  it 
^as  to  be  colle£led  that  there  were  mutual  dealings 
between  Jian  and  Mainej  and  that  the  wines  were  (hipped 
On  Maine^^  own  account,  and  not  as  facbor}.  That  it 
was  agreed  between  the  plaintiff  and  Maine^  that  the 
plaintiff  (hould  be  at  liberty  to  infure  the  cargo  for  the 
benefit  of  both ;  which  Was  accordingly  done.  The  plain- 
tiff  alfo  denied  by  his  anfwer  to  his  knowledge  or  belief 
that  at  the  time  when  the  bill  of  lading  was  fo  indorfed 
and  delivered  to  him  by  Maine  the  latter  had  flopped 
payment,  or  was  unable  to  pay  his  debts,  or  was  under 
any  pecuniary  difficulties,  or  that  he,  the  plaintiff,  had 
any  knowledge,  belief,  or  fufpicion  of  his  infolvency* 
'<  That  the  plaintiff  underftood  and  believed  at  that  time 
that  the  pipes  of  wine  in  queftion  had  been  fold  to  and 

L  I  a  pur« 
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l8o8«        purchafed  by  Maine  in  the  courfe  of  trade  ;  and  that  n/- 
"  though  the  plaintiff  tvas  aware  that  they  had  not  then  been 

againft  oFiualiy  paid  for  by  Maine  or  by  any  other  per/on;  yet  he  con^^ 
eluded  that  the,  fame  would  be  paid  for  or  credit  given,  to 
Jean  by  Maine  in  the  courfe  of  their  bufmefs  together.  That 
he,  the  plaintifT,  then  underftood  and  believed  that  a  run- 
ning account  fubfided  between  Jean  and  Maine^  and 
that  they  were  in  the  habit  of  fupplying  each  other  with 
goods  of  different  kinds ;  and  that  Jean  ufually  drew  bills 
of  exchange  upon  Maine  at  different  times  to  the  amount 
in  which  Maine  was  indebted  to  him  for  goods  fupplied." 
And  the  plaintiff' further  denied  that»  at  the  time  when  the 
bill  of  lading  was  indorfed  or  delivered  to  him,  he  knew, 
or  believed,  or  fufpe£led,  or  had  any  reafon  to  know, 
&c«  that  Maine  would  be  unable  to  pay  for  the  fame. 
And  he  alfo  denied  obtaining  the  bill  of  lading  by  collu- 
fion  with  Maine.  It  was  then  objeded  at  the  trial  that 
it  appeared  by  the  plaintiff's  anfwer  that  he  knew  at  the 
time  he  received  the  bill  of  lading  that  Jean  the  conGg- 
nor  had  not  been  paid  for  the  goods,  and  therefore  upon 
the  authority  of  Salomons  v.  Niffen  (a),  that  the  aflignce 
of  the  bill  of  lading  took  it  fubje£l  to  the  confignor's 
right  of  flopping  the  goods  in  tranfitu  in  cafe  of  the  in- 
folvency  of  the  conGgnee  before  payment.  And  Lord 
Ellenborough  C.  J.  left  it  to  the  jury  to  confider  whether 
the  indorfement  were  made  by  Afaine  to  the  plaintiff  for  a 
valuable  confideration,  and  whether  he  had  then  notice 
of  any  circumftance  which  ought  in  faimefs  to  have  pre* 
Tented  his  taking  it :  and  under  this  diredion  the  jury 
found  a  verdi£l  for  the  plaintiff!  In  thclall  term  a  new 
trial  was  moved  for  on  the  ground,  that  the  indorfee  of 
the  bill  of  lading,  having  aQual  notice  of  the  noopaymcnc 

(^]  X  Ttrm  Rep.  674. 
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fqr  th€  goods  by  the  coiifignee  to  the  conHgnory  was        1808. 
-thereby  placed  in  the  fame  fituation  as  the  orit^inal  con-  ' 

^    ^  ^  .  CUMINQ 

(ignee  himfelFy  and  fubjefl  to  all  the  legal  and  equitable  jtgain/i 
lights  of  the  confignor  againd  fuch  confignee,  and  con- 
fequently  fubjeil  to  theconlignor's  right  to  ftop  the  goods 
in  tranGtu  on  the  infolvency  of  the  confignee.;  although 
-the  bill  of  lading  had  been  indorfed  and  delivered  to  the 
phintifT  for  a  valuable  couHderation :  and  the  cafe  of 
.Salomons  v.  Nijpn  {a)  was  particularly  relied  on. 

Garrowj  Parh^  and  Taddy^  fhewed  caufe  on  a  former 
day  againd  the  rule  for  a  new  xx\7\\  and  infifted  ^at 
though  the  plaintiff,  who  was  a  creditor  of  Jlfa/Ws,  knew 
-that  the  goods  had  not  been  paid  for  at  -the  rime  whea 
the  bill  of  lading  was  indorfed  to  him  by  Maine^  yet  he 
alfo  knew  that  they  had  been  configned  to  Maine  on  his 
pwn  account  and  not  as  faflor  merelyi  and  that  he  had 
accepted  bills  drawn  on  him  by  Jean  the  confignor  for 
jthe  value  of  the  goods  in  the  regular  courfe  of  bufiuefs, 
which  he  had  no  reafon  to  thiak  would  not  be  pnid  when 

due.  He  then  took  the  indorfement  of  the  bill  of  lading, 
honi  fide,  for  a  valuable  conGderation,  without  notice  of 
Afai/ie*s  impending  infolvency,  and  without  any  inttnt  to 
aid  Maine  in  defrauding  Jean  the  confignor.  This  tranf- 
a^ion  therefore  (l^nds  on  the  authority  of  Lickhafrow  v.. 
Jiiafon  {h)^  where  it  was  ultimately  decided,  and  it  cannot 

(tf)  a  Term  Rep.  674. 

{I)  %  term  Rep.  63.  I  //.  BlZe»  357.  %  H,  Blac.  211.  ^Term  Rep, 
367.  683.  siTid  6  Eaft,  20.  which  lad  co!l(^s  all  Che  prior  authorities  in  a 
flotc.  Jt  was  alfo  proved  hy  tlie  record  of  Haille  v.  Smith,  In  Errors  i  Bof, 
&  Pull.  563.,  that  by  the  cuftom  of  merchants  hills  of  lading  made  ou( 
jto  the  order  of  the  Shipper  or  his  afligns  are  negotiable,  and  transferrable 
|}/  the  (hipper's  indorfementy  which  vefts  the  property  of  the  ^oodf 
^)\ercln  named  in  the  Indorfces. 
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1808.       now  be  called  in  queftion,  that  the  Indoffetnent  and  de- 

"1 

•  livery  of  a  bill  of  ladinj?,  bona  fide,   transfers  the  legal 

Cuming  ^  ^'  *  ^ 

againft  propcrty  of  the  goods  to  the  indorfce,  fo  as  to  deveft  the 
right  of  the  confignor  to  (lop  them  in  tranGtu.  There 
Freeman^  the  conGgneei  never  paid  Turing  the  conCgnor 
for  the  goods,  but  had  only  accepted  bills  for  the  amount 
drawn  on  him  by  Turing^  which  were  running  at  (he 
time  when  Freeman  indorfed  the  bill  of  lading  to  Licl^ 
barrow  for  a  valuable  con Gderationy  and  which  acceptances 
were  afterwards  diflionored.  The  legal  title  then  of 
the  indorfee  of  a  bil)  of  lading  can  only  be  impeached  00 
the  ground  of  fraud  ;  and  that  was  the  ground  on  which 
both  the  cafes  of  Wright  v.  Campbeli  (a),  and  SaUmom  ▼• 
Nijen  [i)  went.  The  former  was  the  cafe  of  an  afligo- 
ment  by  a  mere  fa£lor,  without  authority,  and  with  ftrong 
fufpicion  of  colluGon  on  the  part  of  the  aflfignee.  The 
latter  was  either  a  cafe  of  colluGon  between  theconGgnee 
of  the  goods  and  his  indorfee  of  the  bill  of  lading,  who 
had  notice  that  the  goods  had  not  been  paid  for }  or  at 
lead  it  was  a  cafe  of  partnerfliip  between  them,  m  which 
view  the  latter  was  to  be  taken  to  (land  in  the  (hoes  of 
the  former  with  refpeS  to  the  conGgnor,  who  had  not 
been  paid  for  his  goods,  and  who,  therefore,  according  to 
all  the  cafes,  had  a  right  to  (lop  them  in  tranGtu.  But 
all  the  Court  there  ^(rc^nted  to  the  do£lrine  oiLicitarnnq 
V.  Ma/on*  l^Bayley  J.  It  was  part  of  the  agreement  ia 
Salomons  v.  Nijffen^  that  Salomons  (hould  (land  in  the  place 
of  the  original  confignee  and  pay  the  conGgnor.]}  There 
could  have  been  no  quedion  in  any  of  the  cafes  as  to 
the  copGgnor's  right  of  (lopping  in  tranGtu  if  nothing 
(hort  of  a£lu^l  payment  by  the  conGgnee  could  have  de* 
vtlled  the  right :  but  the  property  of  goods  pafies  to  the 

f4f)  4  B«rr»  1046.  {b)  2  X*rm  Rep%  ^74. 
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vendee  by  the  mere  contrad  of  falc,  according  to  Htnde        1808. 
T.  Whitehoufi  {a)  \  and  by  5bep.  Touch.  %%%.     If  the  falc        — 

1         r  «  1  til-  %  CUM'NO 

be  for  ready  money,  the  vendor  has  a  hen  on  the  goods         cgainfi 
till  the  money  is  paid  ;  but  not  if  the  fale  be  upon  credit 
till  a  future  day.     So  here  where  the  fale  was  upon  the 
credit  of  acceptances  to  be  given  payable  at  a  future  day^ 
the  vendor  had  no  lien  after  fuch  acceptances  given.     It 
appears  then,  that  fo  far  from  the  plaintiff  having  had 
notice,  in  any  fraudulent  fenfe,  that  the  gooc!s  had  not 
been  paid  for,  at  the  time  he  took  the  aflignment  of  the 
bill  of  lading,  he  had  exprefs  notice  that  Maine  had  at  that 
time  complied  with  the  terms  of  the  contradi  of  fale  by 
having  given  the  confignor  his  acceptances  then  running, 
ppon  the  credit  of  which  the  conGgnor  was  content  to 
part  with  the  property  of  the  goods  to  Maine.     And  as 
this  is  the^  common  courfe  of  dealing  with  rcfpeA  to  fo- 
reign confignments>   to  determine  againft  this  plaintiff's 
right  to  bold  the  goods  would  be  in  tffc£l  to  determine 
that  bills  of  lading,  though  transferrable  by  law,  fliould 
no  longer  be  transferred  :  for  if  quedions  of  equity,  as 
between  the  conGgnor  and  conGgnee,  are  to  be  entered 
into  againft  a  bona  fide  indorfee  'of  the  bill  of  ladingj, 
there  can  be  no  fafety  in  taking  fuch  a  fecurity,  as  there 
is  if  the  legal  title  untouched  by  fraud  is  to  prevail. 

The  Attorney  Generaly  Tjpping^  and  Paiiey^  contra, 
relied  upon  the  fa£^,  that  :be  plaintiff  knew  at  the  time 
be  took  the  indorfement  of  the  bill  of  lading  that  the 
goods  had  not  been  paid  for,  as  diftinguiihing  this  from 
the  cafe  of  Lichbarrow  v.  Mafon  \  ihou}(h  they  admitted 
that  if  their  objcdlion  prevailed  it  would  tend  to  narrow 
very  much  the  do^rine  fuppofed  to  be  tber:  laid  down  as 

W  7  ^Pt  55«- 
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i8o8.         to  the  general  negotiability  of  bills  of  lading.     But  they 
"         contended  that  it   had  been  fo  narrowed  in  the  cafe  of 

againfi         Salomons  v.  Nifen  (/i).     The  intention  of  forwarding  th^ 
bills  of  lading  before  the  goods  originally  wa8»  not  to 
enable  the  confignee  to  aflign  them  away  without  pay- 
ment|  but  to  put  him  in  a  condition  to  claim  them  on 
rheir  arrival.     The  bill  of  lading  in  itfelf  is  nothing  more 
than  an  undertaking  by  the  Captain  to  deliver  the  goods 
to  the  order  of  the  fhipper  i  and  it  is  hard  enough  upon 
him,  whofe  right  to  (lup  in  tranfitu  in  cafe  of  the  infol- 
vency  of  his  confignee  is  acknowledged  on  ail  hands,  that 
fuch  right  can  in  any  cafe  be  dtveftcd  by  the  confignee'f 
afiignmenty  without  notice  that  the  goods  have  not  been 
paid  for :  but  it  has  never  yet  been  decided  that  the  af* 
fignee,  having  that  notice  at  the  time,  acquires  hjfh^ 
aflignment  a  better  and  more  indefeafible  title  than  the 
perfon  from  whom  he  received  it :  on  the  contrary^  in 
Salomons  v.  Nijen,  tlve  hGt  of  fuch  knowledge  by  the  affig* 
nee  was  held  to  take  the  cafe  out  of  the  rule  of  Liclhar^ 
row  V.  Mafon^  and  to   fubje£l  him  to   the  confignor's 
right  of  (topping  in  tranfitu.    No  other  fraud  was  or 
could  be  imputed  to  the  plaintiff  in  that  cafe  than  what 
arofe  out  of  his  knowledge  that  the  goods  had  not  beeif 
paid  for;  for  he  himfelf  had  adually  given  a  valuable 
confidjcration  for  them  to  the  confignee  %  and  the  opinion 
of  each  of  the  Judges  was  founded  on  that  circumftance. 
With  this  limitation  the  rt^Ie  eftabliihed  in  Liciharrcna 
y.  Mafon^  as  to  the  negotiability  of  bills  of  lading,  will 
become  more  ufeful  and  equitable.     While  every  perfon 
puft  be  taken  to  know  that  a  bill  of  lading  is  transferrable^ 
be  mud  alfo  be  taken  to  know  that  the  vendor  has  % 
ri^ht  to  ilop  the  goods  in  tranfitu  if  he  have  not  beex^ 
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|laid  for  them:  but  whether  he  have  or  have  not  may         l8o8» 
not.be  known.     As  againft  the  conGgoec  vho  has  fuch         " 
knowledge,  the  confignor  may  Aop  the  gopds  in  tranGtu: 
Xhen  if  his  aflignee  have  ^he  fapie  knowledge  at  the  time 
Jie  takes  the  aflignment^  how  dpes  his  cafe  difFer  in  juftice 
and  reafon  from  that  of  the  original  confignee  ?  and  if 
it  be  the  fanie,  though  the  prefent  leg4  property  may 
ftill  pafs   by    the   a^gnment^  it  >fpill(  ftill    be  fubje^ 
to  the   confignor's   contingent  legal  right  of  ftoppage. 
But  if  the   aipgnee    take   the   bill   of  lading    without 
knowing    the  date   of  the   account  between  the  con- 
signor and  confignee,  then  his  prefent  legal  title  will 
prevail  againft  the  contingent  right  of  the  confignor.     In 
^his  view  alone,  the  two  rights  will  not  be  inconfiftent  or 
eontradi£iory :  but,  without  this  reftridiioni  the  right  of 
(lopping  in  tran/itu  wilt  be  rendered  nugatory;  and  when- 
ever the  occafion  has  called  for  it,  the  general  rule  hai 
htcn  laid  down  with  this  qualification. 

Curia  adv.  vul^. 

Jiord  £x.^BMBORouCH  C.  J.  now  delivered  the  judg* 
gnent  of  the  Court.  After  ftating  the  fads,  and  the  quef- 
lions  fubmitted  to  the  jury,  witb  their  findidg-r* 

The  queftion  is  whether  the  ^dorfement  of  the  bill  of 
lading  in  this  cafe  paiTed  the  property  of  the  goods,  the 
plaintiflF  having  notice  that  the  goods  had  not  been  paid 
for  in  momy.  It  muft  be  taken  tp  have  been  found  that  the 
indorfement  was,  bona  fide,  for  valuable  confideration^ 
and  without  notice  of  any  circumftaace  which  ought  io 
/airnefs  (o  huve  prevented  the  plaintiffs  taking  it ;  unlefs^ 
indeed,  notice  that  the  goods  had  not  been  paid  for  in 
poney  be  fuch  circumftance.  But  to  render  this  cir^ 
^umllance  one  which  ought  in  fairnefs  to  have  prevente4 
^4&  alfignee  of  the  bill  of  lading  from  taking  it,  it  fhould 
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j8o8«        have  appeared  that  the  configoor  by  the  terms  of  hii 
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dealing  with  the  conlignee  had  bargained  for  or  expeAed 
agaiKft        that  the  payment  (hould  precede  the  affignment  of  the 
bill  of  lading.     But  if  we  look  at  the  adiual  fads  of  the 
cafe,  as  between  the  conGgnor  and  confignee^  by  the 
memorandum  at  the  foot  of  the  invoice  tranfmitted  before 
the  b^ill  of  lading,  (and  which  arrived  on  the  3d  of  Ja* 
nuary  i8o6)»  the  price  of  the  goods  was  *'  payable  in  bill 
<<  on  London  at  3  months  from  20th  December ;"  and  at 
the  time  of  the  adignment  Maine,  the  confignee,  had 
done  all  that  fuch  bargain  required^  by  having  accepted 
a  bill  on  London  at  3  months  from  the  20th  of  December^ 
which  was  not  due  at  the  time  of  the  indorfement  of  the 
bill  of  lading  on  the  23d  of  February.     If  therefore  the 
plaintiff  had  known  all  the  circumftances  of  the  cafe  as 
they  flood  between  confignor  and  confignee,  he  would 
have  known  nothing  which  (hould  have  made  it  unfair 
in  the  confignee  to  aOigni  or  in  himfelf  to  accept,  the 
affignment  of  the  bill  of  lading.    If  he  had  affifted  in 
contravening  the  a£tual  terms  of  fale  on  the  part  of  the 
confignori  or  his  reafonable  cxpe£lations  arifing  out  of 
themi  or  his  rights  coone£lcd  therewithi  it  would  have 
been  otherwife,  and  he  would  in  that  cafe  have  ftood  in 
the  fame  fituation  with  the  confignee.    If,  for  inftance, 
he  had  known  that  the  confignee  had  been  in  infolvent 
circumftances,  and  that  no  bill  had  been  accepted  by  him 
for  the  price  of  the  goods,  or  that,  being  accepted,  it  wat 
not  likely  to  be  paid;  in  that  cafe  the  interpofition  of , 
himfelf  between  (he  confignor  and  confignee,  in-order  to 
aflfift  the  latter  to  difappoint  the  juft  rights  and  expefia- 
tlons  of  the  former,  would  have  been  an  aft  done  in 
fraud  of  the  confignor's  right  to  ftop  in  tranfitUj  and 
*4T0uld  therefore  have.been  unavailable  to  the  party  taking 

8  inr 
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an  aflignment  of  the  bill  of  lading  under  fuch  cireum-        i8o8« 

ftancesi  and  for  fuch  purpofe :  but  here,  any  knowledge 

or  fufpicion  of  the  kind  on  the  part  of  the  plaintiff  is  ne-         agmnp 

gatived  exprefsly  by  the  plaintiff's  anfwer  read  on  the 

part  of  the  defendant.     And  if  a  bill  of  lading  (hould  be 

held  by  us  not  affignable  under  thefe  circumftances»  the 

confequence  would  be  that'  no  bill  of  lading  could  be 

deemed  fafely  aflignable  before  the  goods  arrived,  unlefs 

the  aflignee  of  the  bill  of  lading  was  perfedly  affured 

that  the  goods  were  paid  for  in  money,  or  paid  for  ia 

account  between  the  parties,  which  is  the  fame  thing : 

a  pofition  which  would  tend  to  overturn  the  general 

pra£lice  and  courfe  of  dealing  of  the  commercial  world 

on  this  fuhje£ly  and  which  is  warranted  as  we  conceive 

by  no  decided  cafe  upon  the  fubje£l.     The  cafe  of  ZaU* 

worn  V.  Nijjeny  2  Term  Rep.  674.  was  a  cafe  of  fraud  oa 

the  part  of  the  plaintiff,  who  had  taken  an  allignment 

from  the  vendee,  not  onjy  knowing  the  goods  were  not 

paid  for,  but  by  his  own  agreement  taking  upon  bimfelf 

perfonally  the  immediate  duty  of  paying  for  them  :  and 

he  afterwards  brought  his  ^Qxon  to  take  the  goods  out 

of  the  hands  of  the  defendant,  the  vendor,  without  having 

paid  for  them,  in  fraud  of  the  terms  of  his  own  exprefs 

^^greement  with  the  original  vendee,  with  whom  he  had 

become  partner  in  profit  and  lofs  as  to  thefe  goods,  and 

with  whom  he  had  exprefsly  contraAed  that  he  would 

bimfelf  pay  for  them*     This  cafe  therefore,  being  a  cafe 

of  exprefs  fraud  and  mala  fides,  affords  no  principle  to 

govern  the  prefent  cafe,  in  which  the  abfence  of  fraud 

and  mala  fides  is  found.     The  doubt  which  has  been 

thrown  on  this  fubje£t  has  arifen  principally  from  the 

words,  "  Hvtihcut  notice^^  which  are  .to  lie  found  in  the 

^^i^  of  S^lomonj  y.  ^iffin  and  other  cafes  oa  the  fubjed. 

But 
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]8oS.        But  we  think  that,  according  to  the  general  fcope  an4 
'-  meaning  of  the  paifagcs  in  the  opinions  of  the  Judges 

0S''in/i  where  this  cxpreflion  occurs,  it  is  not  to  be  underftood 
in  the  reftraincd  fcnfc  contended  for  j  viz.  **  without  no-^ 
J  tice  that  the  goods  had  not  been  paid  for  ;**  but,  *•  without 
notice  of  fuch  circumftances  as  rendered  the  bill  of  lading  mt 
fairly  and  honejlly  ajfflgnable**  The  criterion  being,  accord- 
ing to  Mr.  Judice  Butler  in  (hat  cafe,  (p.  68i.)  Does  the 
pur  chafer  tale  it  fairly  andhonejtly?  And  fo  underftandfkig 
fuch  cxpreflion,  or  at  any  rate  fo  underQanding  the  rule 
of  law  on  the  fubject,  we  think  that  in  this  cafe  no  cir- 
cumftance  appears  to  have  exilled  at  the  time  of  the 
aflignment  of  (his  bill  of  lading  which  (hould  have  pre- 
vented the  plaintifF  from  taking  it,  or  which  fliould  now 
render  It  not  available  in  his  hands.  We  are  of  opinioa 
therefore  that  the  rule  for  a  new  trial  in  t^is  cafe  (bou}4 
be  discharged. 


jSbJ'^uv  The  King  again/l  DoDp. 

whether  or  not  npHE  defendant,  fometime  in  the  year   1807,  pub^ 
ichemes  de-  liflied  and  circulated  two  different  fchemes  ;  one 

^t.  6t?M.  I.      of  them,  intitled,  <<  ProfpeAus  for  the  London  Paper 
pJni/^fyuKjt    *'  ManufaSuring  Company}''   the  other^    "  A  Prof- 

^J^e!'^Z  *'  P«^"8  ®f  ^^^  intended  London  Diftillery  Company 
dict.aadiniou'     u  foy  making  and  rediifying  geni^ine  ^ritijb  Spirits,  Cor^ 

^at  numbers 

pi  fnbjcAt  10  their  trade  and  otiier  afTain ;  fuch  ai  the  rating  a  ^rett  rum  by  fubTcrip- 
%Um  for  trading  purpofrs,  and  making  the  (hares  in  the  joint^dri  trMMsferrat/ei  be  in  tben)« 
felves  unlawful  and  prohibited,  without  reference    to  the  ftS  of  foch  tendency  in  tho 

Erticular  inftance  in  the  opinion  of  a  Court  and  jury  ;  at  any  rate  the  inviting  of  fuch  fub- 
Iptiona  by  holding  out  falfe  and  illegal  conditions,  fuch  a*  that  the  fybfcribers  would  noc 
|)e  liable  beyond  the  amount  of  their  refpedive  /haret,  feems  to  be  an  offence  within  the 
aA.  But  as  the  flatute  had  not  been  aAed  upon  for  a  great  length  of  time*  and  waanoif 
Ibttght  to  be  enforced  by  a  private  reUtor,  who  feemed  not  to  have  been  deluded  by  tha 
projed,  but  to  have  fubfcribed  with  a  view  to  this  applications  the  Court  refufcd  to  inter* 
^e  by  granting  ^n  Information,  though  they  difcharged  the  rule  without  cofti. 


Doop« 
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**  dials,  and  Compounds."     By  the  fird  of  thefe  it  was        1808. 
propofed,  amongft  other  things,  to  raife  by  fubfcription        " 

The  K.iNa 

50,000/.  by  twenty  five  hundred  transferrable  (hares  of  fgtdmfi 
50/.  each,  payable  by  inftalments  not  exceeding  10/.  per 
cent. :  the  whole  to  be  under  a  deed  of  truft  or  enrol- 
ment in  Chancery  \  <*  by  which  no  party  (it  was  faid) 
could  be  accountable  for  more  than  the  fum  fubfcribed 
under  the  regulations  therein  dipulated:"  and  the  perfons 
qualified  to  be  chofen  diredors  by  the  amount  of  their 
fliares  were  to  be  taken  in  the  rotation  in  which  they 
fubfcribed.  The  great  advantages  of  this  fcheme  over 
other  paper  manufaftories  were  extolled  throughout  the 
profpe£iu8.  The  other  fcheme,  for  a  Diftillery  Com- 
pany, whibh  was  alfo  held  forth  in  terms  of  extravagant 
praife  to  attra£l  popular  favour,  propofed  to  raife 
I00,0do/.  by  two  thoufand  transferrable  (Iiares  at  50/. 
each,  payable  by  inftalments  not  exceeding  10/.  percent, 
at  twenty  days  notice ;  to  be  in  like  manner  under  a  deed 
of  trud  enrolled  in  Chancery,  <<  by  which  no  party  was 
to  be  accountable  for  more  than  the  fum  fubfcribed 
under  the  regulations  ftipulated  therein."  This  alfo  Wat 
to  be  under  the  management  of  directors  properly  quali* 
fied,  to  be  nominated  in  rotation  as  they  fubfcribed.  An« 
nexed  to  the  former  fcheme  was  a  fuppofed  report  to  the 
dire£):ors  of  the  London  Dittillery  Company  from  the 
defendant,  ftating  that  he  had  begun  in  May  or  June 
1807  taking  in  x/.  fubfcriptions ;  and  fpeaking  of  the 
large  fums  which  would  be  required  for  the  purcbafe  of 
premifes,  &c.s  and  naming  different  individuals,  amongft 
others  himfelf,  to  be  elected  to  the  principal  employ* 
ments  in  the  concern* 


The 
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i8o8.  7^  Attorney^General  (on  the  part  of  a  private  relator  jf 

-  moved  the  Court  on  a  former  day  for  a  criminal  infor* 

agaiitfi         mation  again  (I  the  defendant  as  the  ffamer  and  promoter 

'  ti  thefe  fchemes,  which  he  contended  to  be  againft  the 
etpref^  provifions  and  plain  policy  of  the  (lat.  6Gea.  i. 
c*  i8.yi  1 8.  and  fupported  the  application  by  an  affidavit 
verifying  the  ifluing  of  thcfe  printed  propof4l8  fay  the  de- 
fendant, to  whom  application  was  made  by  the  deponent 
for  information  refpedHng  the  nature  of  them,  and  front 
whom  he  received  a  profpefbus  as  to  the  paper  manu- 
fa£lory.  That  the  deponent  agreed  to  fubfcribe  to  it, 
and  paid  the  defendant  5/.  as  for  an  iirftalment  of  10/.  per 
cent,  on  a  transftrrable  (hare  of  50/.  And  in  anfwer  to  an 
inquiry  by  the  deponent  what  return  would  be  made  if  the 
fcheme  did  not  fucceed,  the  defendant  anfwered  2}/.  per 
cent,  on  each  (hare :  and  at  the  fame  time  mentioned  that 
the  fubfcriptions  to  the  didillery  fcheme  which  he  had  to 
offer  to  the  public  had  been  all  full  three  months  before^ 
and  that  the  (hares  bore  a  premium,  but  he  thought  he 
could  get  the  deponent  one  for  a  premium  of  10/.  or  20L 
f  a£ls  of  a  (imilar  nature  were  alfo  fworn  to,  with  refpe£l  to 
the  defendant's  taking  fubfcriptions  for  the  didillery 
fcheme  in;  a  book  kjpt  in  an  oflice  for  that  purpofe,  and 
for  which  a  clerk  in  the  office  delivered  receipts  purport- 
ing  to  be  (igned  by  the  defendant  as  furveyor  \  and  that 

'  at  the  fame  time  the  defendant  came  into  the  office  and 
converfed  with  another  perfon  prefent  ou  the  nature  of 
the  undertaking,  who  alfo  fubfcribed. 

The  (lat.  6  Geo*  i.  r.  18./  18.  (o),  on*  which  this  ap- 
plication was  founded,  reciting  that  <<  whereas  it  is  no« 

"  torious 

(tf)  Mr.  Juftice  BlackHonej  in  B.  4   c.  S.  of  his  Commentariet,  r«ft 
flat  du»  iUtutc  was  eaaitcd  in  the  year  after  ibc  infamous  Smtb  Sea  pro- 
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^^  torious  tha\  feveral  undertakings  or  projcAs  of  diflfe-        iBoft. 
**  rent  kinds  have  at  times  fiocc  June  1718  been  pub-         ' 

The  fCiNk 

'*  lidy  contrived  and  praAifed,  or  attempted  to  be  prac-         ^fumyf 

^'  tifed,  within  London  and  other  parts  of  the  kingdonl» 

^*  as  alfo  in  Ireland^  and  other  dominions  of  the  king^ 

*^  which  manifeftly  tend  to  the  common  grievance^  pre- 

^'  judice,  and  inconvenience  of  great  numbers  of  fubje£{$ 

««  in  their  trade  or  commerce  or  other  their  affairs;  and  the 

*'  perfons  who  contrive  or  attempt  fuch  dangerous  and 

**  mifchievous  undertakings  or  projefls,  under  falfe  pre- 

*'  tences  of  public  good|  do  prefume  according  to  their 

^^  own  devices  and  fchemes,  to  open  books  for  public 

'^  fubfcriptions»  and  draw  in  many  unwary  perfons  to 

*'  fubicribe   therein,    towards    raifing    great    fums   of 

**  money;    whereupon    the   fubfcribers    or    claimants 

*•  under  them  do  pay  large  proportions  thereof,  &c. ; 

<*  which  dangerous  and  mifchievous  projects  relate  to 

*^  feveral  filberies  and  other  affairs  wherein  the  trade, 

•*  commerce,  and  welfare  of  the  fubjecls,  or  great  num* 

**  bers  of  them,  are  interefted.     And  whereas  in  many 

*'  cafes  the  faid  undertakers  or  fubfcribers  have  prefumed 

•*  to  z€t  as  if  they  were  corporate  bodies,  and  have  pte- 

'<  tended  to  make  their  (hares  in  (locks  transferrable  or 

'*  aflignable  without  any  legal  authority,   &c.     (Then 

^  after  Rating  fome  inftances  of  illegal  afling  under  ob- 

**  folete  or  pretended  charters;}  and  many  other  unwar- 

'*  rantable  prafiices,  too  many  to  enumerate,  have  been 

**  and  may  hereafter  be  contrived,  fet  on  foot,  or  pro- 

*<  ceeded  upon,  to  the  ruin  of  many  fubjefls,  &c.     And 
'"■' »  I  .— . ■    ■    ■-»■..   I     ^ 

jeA  had  beggared  half  the  nacioal     It  was  obferved,  however,  in  the   . 
argument,  from  Anderjmx  kiflory  of  Commerce,  that  the  South  Sea  bubble, 
as  it  was  called,  burft  after  the  a  A  was  paflcd,- which  was  in  17  iS,  two 
years  after  the  failure  of  L4tvi*%  projeA  in  FrMuc<, 

<*  whcrcai 
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l8o8.  '^  wiieccas  it  it  abfolotelj  nccefftry  ihat  all  public  UQ«' 
■  ■■ '  <<  dertakings  and  attempts,  ccndiug  to  the  commotf 
mgmrfi        **  grievaaccj  prejudice,  and  inconTCBience  of  the 
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u  in  geaerai^  or  great  nombers  of  them,  ra  their  trade^ 
<<  coinoitrce»  or  other  lawful  aflfairsi*  be  etfedually  fap* 
*^  prefledt''  &c.  For  remedy  eoa&8,  ^  that  all  and  evcr^ 
<^  the  undertakings  and  attempts  defcribcd  as  aforefaid« 
*^  and  all  other  public  undertakings  and  attempts  tending 
**  to  the  common  grievance,  prejudice,  and  inconvenience 
<<  of  his  Majtily's  fubjeAs,  or  great  number^  6f  them,  in 
^  their  trade,  commeree,  or  other  lawful  aflFairs,  and  all 
<<  public  fubfcriptions,  receipts,  paiyments,  affignments* 
^(  transfers,  pretended  aflignments  and  tfarisfers,  and  alf 
<<  other  matters  and  things  ^hatfocter  for  farthering, 
<<  countenancing,  or  proceediiig  in  any  foch  undertaking 
A  or  attempt,  and  more  particuhrly  the  acting  or  prcfum^ 
*<  ing  to  z6t  as  a  corporate  body,  the  raifing,  or  pretend- 
er ing  to  xaifc,  ttansferrable  ftock,  the  transferring,  of 
^  pretending  to  transfer  cr  aflign,  any  (hare  in  fuch 
*^  ftock,  without  legal  authority,  &c  fliall  be  deemed 
^  illegal  and  void,  &c/' 

S.  19.  enads  that  all  fuch  unlawful  undertakings  and 
attempts  fo  tending  to  the  common  grievance,  &c.  {half 
be  deemed  public  nufances,  and  fubje&s  the  offenders  to' 
the  penalties  of  praemunire,  in  addition  to  the  fines,  pe^ 
nalties  and  punilhmeits  of  perfons  convicted  of  common 
and  public  nufances.  Vjknd  fubfequent  daufirs  give  other 
remedies  in  refpe£t  of  thefe  grievances.  With  a  provifi> 
(/  25.)  that  the  z6c  fliall  not  be  conftrucd  to  prohibit  or 
fcftrain  the  carrying  on  of  partnerihips,  in  trade  in  fiicb 
manner  as  had  been  before  ufually  and  may  legally  be 

Qikrromif 
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GarroWi  Park,  jfervis,  Lawes,  and  Adolphus,  (hewed         1808. 
caufe  aeainft  the  iriformation,  and  denied  that  there  was  - 

any  apparent  mifchievous  tendency  or  public  grievance  ai^ewfi' 
in  thefe  fchemeSi  (the  one  of  which  was  to  fupply  better 
and  cheaper  papefi  and  the  other  to  fupply  better  and , 
cheaper  Britijh  fpirits  to  the  public  than  they  had  at  pre- 
fent ;)  without  which  they  were  not  within  the  letter,  ^nd 
ilill  lefs  within  the  fpirit  of  the  law.  The  relator  does  not 
pretend  to  fay  that  the  money  was  attempted  to  be  raifed, 
without  any  real  intention  to  apply  it  to  the  purpofes  in 
view,  in  fraud  of  the  fubfcribers ;  or  that  the  fchemes 
themfehres  are  imprs^^icable  and  fallacious;  but  the 
objeds  which  are  openly  avowed  are  fuch  as,  if  realized, 
mud  not  only  be  advantageous  to  the  fubfcribers,  but  to 

ft 

the  public  at  large.  They  are  fair  objefis  of  tradt?, 
meant  to  be  obtained  by  fair  competition  with  other 
traders ;  but  as  a  larger  capital  was  required  than  it  is  iii 
general  pra£licable  for  a  few  private  partners  to  raife,  it 
was  propofed  to  accompli(Kit  by  inviting  many  fubfcribers 
tg  form  a  joint  ftock.  Then  if  the  objeS  were  le jal,  and 
It  would 'have  been  legal  for  any  number  of  perfons  to, 
have  m«t  by  appointment  and  entered  into  partnerfiiip 
for  this  purpofe,  as  they  may  for  any  purpofe  of  trade, 
(except  in  the  coal  trade,  and  in  that  of  bankers,  and  of 
infurance,  under  different  ads),  the  mere  circum.- 
ftance  of  inviting  others  by  advertifement  to  join  them 
4n  fuch  an  undertaking  cannot  make  it  unlawful,  nor  the 
defendant's  miftake  of  the  law  in  fuppofing  that  each 
partner  would  only  be  accountable  for  the  joint  debts 
incurred  to  the  amount  of  his  fubfcription.  Then  the 
circumitance  of  this  aflbciation^  if  legal  in  its  obje£l  and 
beneficial  in  its  nature  and  tendency,  being  to  be  accom- 
pliflied  by  iramfettahU  Jharts  is  not  in  iifelf  made  illegal 
•  Vol.  IX.  Mm  by 
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i8o9.        bj  tlie  ^St  of  Parliament^  unlefs  the  Court  fee  clearff 

Tht  Kmc      ^^^^  ^^  ^^'>  ''^  ^^^  words  of  the  tlA,  a  manifeft  tendcncj 
^aw/l         1^  jjjg  common  grievance,  prrjudice  and  inconYenicncc 
of  the  puhlio*    It  is  only  put  by  way  of  example  amongft 
other  means  which  may  have  that  tendency :  but  dill 
the  Court  muft  be  fatisfied  that  the  fcheme  itfelf  to  be 
promoted  by  thofe  ir^ans  has  fuch  mifchievous  tendency* 
They  alfo  dwelt  on  the  hardfliip  of  inftitutiog  a  proCe* 
ctition  of  this  fort  upon  a  ftatute,  which,  except  in  the 
inftance  of  a  profecution  againft  Cayw9od{a)  within  twb 
years  after  it  pafled»  does  not  appear  by  any  cafe  in  print 
to  have  been  aAtrd  upon :  and  he  is  there  reprefented 
to  hare  been  a  projcAor  of  an  unlawful  undertaking  to 
carry  on  a  trade  to  the  North  Seas^  whereby  many  of  bis 
Majefty 's  fubje£ls  had  been  defrauded  oi great  (ums.    And 
they  urged  that  ihe  Court  would  not  put  in  force  fo  penal 
a  law  at  the  inftance  of  a  private  relator,  who  had  himfetf 
voluntarily,  without  folipitation  from  the  defendant,  or 
any  one  co/ine£led  with  him,  become  a  fubfcriber,  witha 
view  as  it  feemed,  of  prefirrring  this  complaint ;  when  if 
the  evil  were  of  magnitude  fuflficient  to  call  for  pubUc 
redrefs,  the  Atiomej  Gsneral  might  file  an  informatioil 
ex  cfHcio  again  (I  the  ofTenders. 

V[he  AttortTcy  dnurall  Bcfl  Scrjt.  and  Abbott^  in  fopport 
of  the  rule,  premifcrd  that  the  only  probable  reafon  why 
this  branch  o^thc  (latute  Irad  not  been  a£led  upon  for  fo 
long  a  time  was  becaufe  it  had  corre£led  the  evil  it  was  in* 
tended  to  fupprefs,  till  now  of  late  when  it  had  fhewn 
Jiftlf  again,  and  it  was  again  heceflary,  in  proportion  ifr 
ffhemes  of  this  fort  muiciplied  (and  the  public  had  beard 

(«}  I  St^a.  4.72,   and  t  Ld,  Fiy*  r)6j» 
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of  others  on  foot  befides  thofe  in  queftion),  to  put  this  1808. 
wholefome  law  in  force*  They  then  argued  from  the  - 
wording  of  the  ftatute  that  the  Legiflature  meant  to  agmn/i 
prohibit  altogether  projeAs  of  this  nature,  defcrlbed  by 
certain  indicia  as  tending  in  their  nature  to  the  common 
grievance,  prejudice  and  inconvenience  of  the  fubjed.  It 
Rates  that  it  was  notorious  that  projeds  of  different  kinds 
had  been  of  late  prafiifed  or  attempted  to  be  pradifed 
which  manifeftly  tended  to  the  common  grievancei  &c« 
that  the  pf  ifons  who  continued  or  attempted  {\XQ\i  dangerous 
end  mtfcbievous  pro\G&Sy  \inAtxfalfe  pretences  of  public  good 
(and  fuch  are  blazoned  forth  in  thefe  fchemes),  prcfamed 
to  open  boohs  for  public  fubfeription ;  that  they  drew  in  the 
fttbfcribers  or  claimants  under  them  to  pay  fmal! propor^ 
iions  thereof:  fome  of  them^  it  is  faid,  prefumed  to  zfk  as 
corporate  bodies,  and  had  pretended  to  make  their  fbares 
in  flocks  Ir amf err  able  ^  without  any  legal  authority.  AH 
thefe  a£ls,  which  are  to  be  found  in  the  prefent  cafe^  are 
declared  to  be  dangerous  and  mifchievous.  But  then  the 
legiflatute  go  on  further  to  recite  more  generally,  that 
it  is  neceffary  that  all  public  undertakings  and  attempts 
tending  to  the  common  grievance,  &c.  of  the  fubjefls  in 
their  trade  or  lawful  affairs  (liould  be  fuppreffcd :  and 
then  it  enafis  for  lemedy  ihzt  all  undertaiings  and  attempts 
411  aforefaid i*'  (which  muft  mean  all  thofe  particularly 
defcribed  in  the  firfl;  part  of  the  preamblcj)  <<  and  all 
,<<  other  public  undertakings  tending  to  the  common  griev- 
'<  ance»  &c.  (which  evidently  points  to  the  general 
<'  words  at  the  conclufion  of  the  preamble^)  **  and  all 
^*  other  matters  and  things  whatfoever  for  furthering^ 
'<  countenancing,  or  proceeding  in  any  fuch  undertaking  )** 
aad  more  particularly  (inter  alia)  the  pretending  to  raife 
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1808.        tratuferrable  Jlockst  or  to  qffign  Jbaret  in  fuchjlitls,  &C« 
^  '      without  authority  of  Parliament  or  of  the  Crown,  arc  de* 

The  l^iN«  ' 

againfl  cUrcd  to  bc  illegal  and  void.  That  «the  particular  a£b 
defcribed  are  in  themfeWes  unlawful,  as  being  afliimed 
to  b^ve  a  mtfchievous  and  dangerous  tendency,  is  further 
evident  from  the  21ft  fe£tion,  whiqh  fubjefts  to  punifli- 
ment  any  broker  who  ihall  a£l  as  fuch  in  contra£ling 
for  the  fale  or  purchafe  <<  of  any  {hare  or  intereft  in  any 
<<  of  the  undertakings  by  the  z€t  declared  to  be  unlawful*^ 
But  unlefs  the  particular  ads  themfelves  defcribed  are  to 
be  taken  as  exprefsly  prohibited  without  any  reference  to 
what  a  jury  may  conCder  as  their  tendency,  how  is  a  broker 
to  know  whether  a  jury  will  conCder  them  as  tmding  U 
the  common  grievattce^  fo  as  to  govern  his  condud  in  exf 
ercifing  his  bufine^s  of  a  broker.  But  if  the  conftrudlioa 
of  the  zOt  were  ptherwifci  it  cannot  be  doubted  that  thefc 
fchcmes  come  within  the  fpirit  of  it.  They  hold  out  a 
falfe  lure  to  the  fubfcribers,  that  they  (hall  not  be  an* 
f  werable  for  more  than  the  aniount  of  their  (hares,  which 
is  calculated  to  enfnare  the  unwary ;  while  extravagant 
Jiopes  of  gain  are  proclaimed  to  allure  the  greedy ;  and 
adventurousperfonsof  fmall  property  are  drawn  in  by  tlie 
facifit  J  held  out  of  paying  their  fuUcriptions  by  fmall  in- 
ftalments  •,  which  is  one  of  the  mifchiefs  intended  to  bc 
prevented  by  the  a&.  There  are  alfo  mifchiefs  of  a  more 
general  nature  affeAing  others  than  the  fubfcribers  them- 
felves ;  for  when  a  multitude  of  per£ons  are  engaged  in 
a  commercial  adventure  with  transferrable  IbareSf  it  is 
next  to  impodible  £or  thofe  who  deal  with  them  to  know 
*  to  whom  thcjr  are  giving  credit,  or  for  th^e  members 
themfelves  to  know  the  extent  of  their  own  refponGbiIitf% 
It  IS  impradiicable  for  500  perfons  to  fuc  or  bc  fued  widi 
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tBtfk*  And  the  individual  ihareholder  does  not  get  rid  i8o8« 
of  the  evil  by  partinir  with  his  fliarc  ;  as  he  ftill  remains  — 
liable  not  only  for  the  partnerihtp  debts  contra£ted  during  agatnfi 
the  time  be  held  it^  but  alfo  for  thofe  contra£^ed  after-  • 
wards  with  one  who  may  have  continued  to  deal  with 
the  company  on  his  crediti  not  knowing  that  Ift  had  ceafed 
to  be  %  partner./  One  of  the  fpecial  obje£ls  of  the  aA 
therefore  was  to  prevent  numbers  of  perfons  clubbing 
together  with  transferrable  (hares  for  the  purpofe  of  car- 
rying on  trade.  -  It  was  confidered  as  a  crafty  expedient 
to  enable  the  original  proje£lors,  after  having  poflefled 
themfelve^  of  the  joint  ftock  and  fubfcription  funds^  to 
withdraw  themfelves  from  refponfibility :  but  if  the  * 
fliares  are  not  transferrable,  then  the  lofs  and  ruin  will 
fall  as  it  ought  upon  the  original  projedors.  One  objeA  ' 
of  the  legiflature  was  to  fecure  fimple  individuals  againft 
the  ruinous  confequences  of  iuch  projefts,  where  great 
hopes  are  holden  out  to  the  public  on  falfe  foundations  ; 
a  large  fund  to  be  colle£led  by  numerous  fubfcriptions  of 
fmall  fumsy'  of  which  the  chief  proje£lor  is  to  retain  a  * 
principal  (hare  in  the  management  ;  and  the  (harea 
to  be  transferrable  in  order  to  facilitate  the  efcape  of  thofe 
who  are  in  the  fecret,  and  to  make  redrefs  more  difficult  * 
and  fruitlefs.  Another  obje£l  was  to  fecure  the  public.  * 
Legal  corporations  are  known,  and  can  be  made  refpon- 
fible  by  their  property*  and  puni(hed  by  the  forfeiture 
of  their  charter  \  but  bodies  of  this  fort,  indefinitely  nu^ 
merous  and  having  only  individual  exiftence,  can  with 
difficulty  be  traced,  and  cannot  affi>rd  the  fame  prote£iion 
to  the  public  who  deal  with  them. 

« 

Lord  Ellenborough  C.  J.,  at  the  concIuQon  of  the 
argument,  obferved  that  it  was  a  queftion  of  conliderable 
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i8o8.        noTclty  upon  the  conftru£lion  of  the  aQ»  which,  thottgh 
_'    ,  of  ibme  ftandinffy  could  not  be  confidered  as  ob&lete : 

TbeKiNO  y 

^mt^  yet  the  long  period  which  had  intervened  fince  the  paflT* 
ing  of  the  law,  and  the  little  ufe  which  appeared  to  have 
been  made  of  it,  nught  perhaps  afford  fome  excufe  for  this 
party,  and  for  others  who  of  late  may  have  been  engaged 
in  fimilar  projedls,  if  it  Ihould  appear  that  they  had 
fallen  unawares  into  the  commiflion  of  an  ofoicc^  The 
Court  would  therefore  take  into  confideration,  firftji 
whether  the  a^s  imputed  to  the  defendant  were  illegal^ 
and  next,  whether  under  the  circumftances  it  might  be 
proper  to  grant  the  information  prayed  for.  The  firft 
queftion  was  of  very  extenfive  confequencei  as  it  migh^ 
affed  other  cafes :  and  the  Court  would  wilh  their  deei« 
Con  to  have  as  much  public  benefit  with  as  little  private 
inconvenience  as  poffible.  '  Two  days  afterwards  hi^ 
Lordihip  delivered  the  opiqion  of  the  Court  to  tbi« 
effea. 

The  cafe  has  been  yery  fully  argued,  and  the  applica* 
lion  for  an  information  has  at  leaft  had  this  good  effe£t]^ 
that  it  has  produced  a  full  difcuffion  of  the  queftion,  and 
has  given  a  general  notoriety  to  the  txiftence  of  the  fta- 
tute  of  the  6th  of  Geo.  i.,.fo  that  no  perfon  can  hereafter 
pretend  to  fay  that  it  is  an  obfolete  law,  and  on  that  ac- 
count no  longer  to  be  enforced  againft  fach  as  offend 
againft  the  pvovifions  of  it.  After  a  hpfe,  however,  of 
87  years  fince  any  authenticated  proceeding  has  been  had 
upon  this  branch  of  the  a£l,  and  when  other  ways  are 
ftill  open  to  the  party  now  applying  to  put  this  zGt  in 
force  againft  offenders,  the  Court  in  the  txercife  of  a 

* 

found  difcretion,  under  all  the  circumftances  of  the  cafe» 
will  forbear  to  interfere  in  this  extraordinary  manner* 
But  at  the  fame  time  we  wifti  it  to  be  underftood  that  it 

ia 


Ppo^I. 


IN  THE  Forty- EIGHTH  Year  op  GEbRGE  IIL  527 

18  not  becaufe  we  think  that  the  fafls  brought  before         i8o8» 
us  arc  not  within  the   penalty   of   the  law:   but   wc        — — 
choof«  to  expreis  ourielves  with  the  greater  referve,  be«        again/t 
caufe  the  defendant  may  ftlU  be  indiAed,  and  the  Court 
may  ftiU  be  called,  upon  the  removal  of  the  indidment 
by  certiorari,  or  upon  an  information  filed  by  the  Attor« 
ney-General,  to  gitre  their  opinion  on  this  very  cafe. 
Bat  independent  of  the  general  tendency  of  fchemes  of 
tfie  nature  of  the  proje£l  now  before  us  to  occaGon  pre* 
judice  to  the  public,  there  is  beCdes  in  this  profpe£tus  a 
prominent  feature  of  mifchief}  for  it  therein  appears  to 
be  held  out  that  no  perfon  is  to  be  accountable  beyond 
ihf  amount  of  the  (hate  for  which  he  (hall  fubfcribe,  thjc 
conditions  of  which  are  to  be  included  in  a  deed  of  truft 
to  be  enrolled.    But  this  is  a  mifchievous  delufion,  cal- 
culated to  enfnarc  the  unwary  public.     As  to  the  fub** 
fcribera  themfelvet,  indeed,  they  may  ftipulate  with  each 
other  for  this  contraAed  refponfibility ;  but  as  to  the  reft 
of  the  world  it  is  clear  that  each  partner  is  liable  to  thd 
whole  amount  of  the  debts  contraded  by  the  partner- 
fiiip.    I  forbear  to  comment  on  leiTer  circuitiftances ; 
fuch  as  the  (mallnefs  of  the  fum  to  be  fubfcribed  in  the 
firft  inllancei  which  feems  to  carry  an  appearance  of 
holding  out  a  lure  to  the  unwary ;  and  other  features  in 
the  cafe.    But  confidering  that  thi^  is  brought  forward 
after  a  lapfe  of  fo  many  years  fince  any  iimilar  profecu* 
tion  was  inftituted,  and  brought  forward  by  a  party  wha 
docs  not  profefs  to  have  been  himfelf  deluded  by  the 
proje£i ;  and  the  ftatute  having  been  pafled  principally 
for  the  protection  of  unwary  perfons  from  deluCons  of 
Ais  kind ;  the  Court  think,  in  the  ezercife  of  their  dif^ 
'  crctigni  .that  tbej  (bould  not  now  enforce  the  ftatute 
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1 808.        againft  this  defendant  at  the  relation  of  .a  perfon  fo  ctr« 
■  cumftancedj   leaving  the  relator  to  the  common  lav 

a^mnfi  remedy  by  indiAmenty  or  the  defendant  to  be  proceeded 
againft  by  his  Majefty's  Attorney >QeneraI  ex  officio,  it 
be  fliould  deem  it  advifeable  for  the  prottAion  of  the 
pablic.  But  the  Court  think  it  is  fit  that  this  rule  (hould 
be  difcharged  without  cofts*  And  they  recommend  it 
as  a  matter  of  prudence  to  the  parties  concerned,  that 
they  fhould  forbear  to  carry  into  execution  this  mifchie- 
▼ous  projediy  or  any  other  fpeculatiye  proje£i  of  the  like 
nature,  founded  on  joint  ftock  and  transferrablc  (hares ; 
and  we  hope  that  tHts  intimation  will  prevent  others 
from  engaging  in  the  like  mifehievous  and  illegal  pro* 
je£ts. 

Rule  difcharged,  n^ithout  cods. 


I^Z:^.  UoYD  againji  Mauricj. 

The  /?«^/;&  no-  rpHE  Attorney -General  (hewed  caufe  againft  a  rule  for 

t:cc  re«.iui:ed  by  JL                                        , 

ths  dhi.  (;  G,  1.  quafhing  a  writ  of  latitat,  becaufe  the  copy  of  the 

hco'n'ihtcoiy  pTQCcfs  fcrvcd  ou  the  defendant  had  not  the  Englijb  no- 

Lci  naonVhr-  tice  on  it  required  by  the  ftat.  5  Geo.  2.  r.  a?./  >.:'and 

^y-].  '^-  '*'  ?"**  admitted  that  the  fervice  of  the  copy  was  void  for  warn 

the  lei  vice  of  »' 

fuch.  cry  with-  of  fy^h  notice  on  the  copy  of  the  writ  fcrved,  as  re- 
cur tbe  notice  *  ' 

h  ii.cguhrand  quired  by  the  zSt  i  but  contended  that  the  writ  of  latitat 

will  he  reKafiilc)  •  «     •          « 

thoueh  Che  itfelf,  whifh,  in  fact,  had  fuch  notice  upon  it,  was  good  \ 

ch-AT^M  a'riiie  and  the  a6l  only  requires  the  Englijb  notice  to  be  on  the' 

writ  itfelf  on  ^^Yl  iCrVCQ. 


tills  account* 


W.  E.  Taunton  faid  that  the  zGt  meant  to  identify  th& 
copy  of  the  writ  ferved  with  the  writ  Jtfelf  in  this  re- 

fpcft 
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fpc£l.    The  only  ufc  of  the  Englj/b  notice  was  on  the        1808. 
copy  of  the  procefs'  fcrvcd :  it  was  ufclcfs,  and  not  re-         ■ 

Ll>OYO 

quired  by  the  x6t^  on  the  writ  itfclf*  againfi 


Thi  Court  agreed  that  the  Englj/k  notice  was  only 
required  to  be  on  the  copy  of  the  procefs  ferved,  and 
need  not  be  on  the  writ  itfelf ;  and  that  for  want  of  fuch 
notice  the  fervice  of  the  copy  was  irregular  :  but  the  writ 
itfelf  being  perfeA  when  iflued  could  not  be  quafhed ; 
and  therefore  this  rule  muft  be  difcharged. 


i^i"*i 


MEMORANDUM. 

AT  the  end  of  this  term  Wm*  Manley  Efq.  of  the 
Middle' Temple,  »and  Albert  Pell  Efq.  and  Wm.  Rough 
Efq.  of  the  Inner  Temple,  were  called  Serjeants,  and 
took  for  their  n)otto  *^  Pro  Rege  et  Lege^  '^ 

/ 
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ACTION  OH  TDK  CASE. 

ffi  FeaNCHIBB,    I9      GyARAilTlB. 

|:  TF  a  man  place  dangerous  traps 
JL  baite^  with  fle(h»  in  his  own 
ground,  fe  near  to  a  highway,  or  to 
the  premifes  of  another,  that  dogs 
paffing  along  the  highwa^r,  or  kept 
m  his  neighbovr's  premifec,  qiall 
probably  be  attrafied  by  their  in- 
flindinto  the  traps;  and  in  confe- 
qaence  of  fach  a^  his  neighbour's 
dogs  be  fq  attradled,  and  thereby  in- 
jured, an  adion  on  the  cafe  lies. 
Tovt)9tfi^d  V,  W^^V»  ^'  48  G.  3. 

Page  277 

|.  In  an  a^iQB  on  the  eafe  againft  the 
iheriff  for  negligent  and  wrongful 
condud  in  conducing  the  fale  of  the 
plaintitf's  goods  under  i  writ  of  fieri 
facias,  by  which  they  were  fold  much 
pnder  value^  where,  in  lb|ting  the 
fubftance  of  the  writ,  the  count  al. 
Icged  that  the  iheriffwas  command- 
ed to  levy  8o#.  awarded  to  7.  C 
ifor  his  ilamagci  fnftained  by  occajhn 


of  the  difaiaiag  the  debt ;  that  is  pra^ 
ved  by  the  writ  which  f)ated  tha^ 
the  8or.  were  awarded  ro  y.  C  for 
his  damagis  fuftained  as  nvell  by  rea« 
foB  of  detaining  the  debe  as  for  his 
eoftst  &c. ;  for  cqfts  are  in  legal  fenfe 
included  in  the  word  damages^  Phil* 
Hfs  V.  Bacon » H./^BG.  3.  29^ 

AFFIDAVIT.- 
Se^  AvTERFoiTs  Acquit^ 

AGREEMENT. 

I.  One,  having  entered  into  articles  of 
agreement  for  the  purchafe  of  cer- 
tain premifes,  dcvifed  the  fame  to  a 
truftee  to  pay  the  rents  and  profita 
to  her  three  daughters  (one  of  them 
being  covert),  and  the  fnrvivor  of 
themj,  for  their  lives,  Aiare  and  ihare 
alike:  and, 'after  their  deceafe,  in 
truft  for  all  and  every  the  child  and 
ehildren  of  her  three  daughters  whQ 
ihoaid  be  living  at  the  death  of  the 
furvivor  of  them,  as  tenants  in  com. 

190a  ^ 
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snon  :  but  if  all  her  daughters  (bould 
.  die  without  leaving  any  ijfut^  tbeD« 
after  the  deccafe  of  the  lurvivor»  io 
traft  for  her  grandfoDj  in  fee,  who 
was  her  btir  at  la<wi  the  refidue  of 
her  real  and  peribnal  eflate  to  her 
three  daughters.  Upon  a  bill  filed 
[  by  the  grand fon,  in  the  lifetime  of 
the  furfiving  daughter,  to  reilrain 
the  tenant  from  cutting  timber,  &c.; 
and  after  a  Conveyance  of  the  pre- 
jnifes  to  the  ufes  of  the  will ;  held 
that  under  the  will  and  deeds  of 
leafe  and  releafe  the  three  daughters 
took  no  legal  eftatei,  but  that  the 
releafee  took  an  eUate  for  the  lives  of 
the  daughters;  and  that  fuch  of 
their  children  as  (hould  be  living 
tt  the  death  of  the  furvtvor  of  the 
daughters  would  take  eftates  infttt 
as  tenants  in  common.  Rohinjon  v. 
Grty  anil  Otbirst  M.  48  (P.  3.    *    '  i 

3.  Proof  that  the  defendant  agreed  to 
fell  ))is  horfe  warranted  found  to  the 
plaintiff  for  31/.  ioj.,  and  at  the 
fame  time  agreed  chat  if  the  plain- 
ti|F  would  take  the  horfe  at  that 
Talue,  he,  the  defend^nt>  would  buy 
another  horfe  of  the  plaintiff  *s  bro- 
ther for  14/.  I4f'»  and  that  the  dif» 
ference  only  Oiould  be  paid  to  the 
defendant,  will  fupport  a  count 
charging  only,  that  in  confideranon 
that  the  plaintiff  would  .buy  of  the 
defendant  a  horfe  for  31/.  lo/.  the 
defendant  promifed  that  it  was  found; 
and  that  in  fad  the  plaintiff  did  buy 
the  horfey^r  thai  prict,  and  did  pajf 
to  thi  defendant  the  /aid  $iL  10/. 
hands  V.  Bnrtcm,  £.  48  G.  -5.      349 


ALIEN  ENEMY. 

The  Court  would  not  fiay  judgment 
and  execution  on  a  fuoHiiary  appli- 
cation, becaufe  the  plaintiffs  after 
Terdid  became  alien  enemies.  Fan- 
hymen  V.  WHfin^  H.  48  G.  3.      321 


AMENDMENT. 

Order  to  amend  writs  of  fieri  facias  on 
a  judgment*  and  declaration  thereoDy 
conformably  to  the  jadgment  roll. 
Bra/well  v.  Jeco,  H.  48  G.  3. 

316 

ANNUITY. 

/•  Where  tenant  for  life  conveyed 
eftates  to  trnfiecs  for  ^9  years,  if  he 
(hould  fo  long  live*  m  traft  to  raife 
money  by  the  grant  of  aftnot^ies  for 
his  life ;  and  afterwards  fe^  and  the 
truftees  granted  an  annuity  to  one 
by  deed,  reciting  the  former  con. 
veyance  to  the  trnftees,  it  is  not  ne« 
ceffary  by  the  annuity  ad  17  G.  3, 
c.  36.  to  inroli  a  memorial  of  the 
truft  deed  ;  it  not  being  '<  a  deed, 
inftrument,  or  affurance  nvhenfy  anj^ 
annuity  is  granted,**  but  only  a  deed 
of  conveyance  to  thofe  who  after* 

'  wards  granted  the  annuity,  and  con- 
ftitoting  their  title  to  the  efface 
charged  therewith.  G'CalLgb4Pt  v. 
v.  Ingilhjf  M,  48  G.  3.  135 

a.  Where  the  memorial  of  a  bond> 
conditlQned  to  fecure  an  annuity^ 
recited  in  the  condition  an  indenture 
between  the  fame  parties,  and  part 
of  the  fame  affurance*  whi(,h  ftated 
the  annuity  to  be  granted  *^  for  the 
**  price  of  i8oo/.A  which  faid  fam  of 
**  x8oo/.  'was  faid  hj  the  grantee  /# 
*'  the  grantors  Iv  his  draft  on  R.  and 
''  Co.  his  bankers  at  w  be/ere  the 
''  feeling  and  delivery  of  the  Odd 
"  indenture  and  bond;*'  and  the 
memorial  of  the  faid  indenture  ftated 
that  the  indenture  witnefied  that 
<<  in  confideration  of  1800/.  to  the 
**  grantors,  in  hand paidhj  the  gran* 
**  tee,  and  which  was  paid  t$  them  fy 
*'  his  draft  on  R.  and  Co.  his 
'*  bankers,  ftc.  the  payment  ami  re^ 
**  eUpt  ef  which  faid  1800/.  the 
**  graMt§rs  did  thereby  acknowledge,** 
the  annuity  was  granted :  this  does 

i    fufficiently  import}  that  the  eonftdera" 

tiom 


APPRENTICE. 

tion  money  tvas  aSiuaUy  nciivid  hj 
the  grantors 9  through  the  medium  of 
the  draft,  hifore  the  execution  of  the 
deeds  granting  the  annuity  ;  fo  as  to 
difpeofe  with  the  neceflity  of  fetting 
out  in  the  memorial  the  particulars 
of  fuch  drafts  with  the  time  of  pay. 
ment.  ^  i^» 

3.  The  annuity  aA'does  not  require 
that  the  edates  charged  with  the 
annuity  (hould  be  fpecifically  fet 
forth  in  the  memorial:  and  there- 
fore it  is  no  objection  that  the  me- 
morial only  dated  the  annuity  to  b« 
charged  on  all  the  grantor's  elftates 
in  the  county  of  Tork  and  all  other 
his  premifes  conveyed  to  certain 
truftees.         ^     ^  ih,  1 35 

4.  It  is  no  objedtioa  to  the  memorial 
of  the  deed  ff ranting  the  annuity j 
that  it  dated  it  in  general  term?,  to 
contain  *'  powers  of  didrefs  and  en- 
try, as  dated  in  the  deed  ;'*  for  the 
annuity  ad  does  not  require  fuch 
powers  to  be  dated »  except  as  far  as 
they  create  a  trud«  which  brings 
them  within  the  branch  of  the  ace 
relating  to  trudees.     ih.    Nor, 

5.  Is  the  memorial  required  to  date  the 
covenants  of  the  grantors  for  the  due 
payment  of  the  annuity.  ib» 

APPEAL. 


By  the  ftat.  35  G.  3.  r.  loi.  /  2.  the 
party  aggrieved  by  an  order  of 
Judicesy  diredling  payment,  to  the 
amount  of  aWve  20/.  of  the  charges 
and  cods  of  tbe  fufpenfion  of  an  or- 
deV  of  removal,  on  account  of  the 
illnefs  of  the  paupef,  may  appeal  to 
the  next  fefiions,  in  like  manner  as 
sgund  an  order  of  removal,  though 
he  omit  to  give  notice  of  fuch  his 
appeal  within  three  days  after  the 
demand  of  fuch  charges  and  cods.; 
by  which  he  makes  himfelf  liable  to 


ASSUMPSIT. 


Hi 


a  didrefs  for  the  amount.  And  if 
on  appeal  the  former  order  be  vacat- 
cd,  or  the  amount  of  the  cWges  to 


be  paid  be  reduced,  the  furplus,  if 
before  levied  by  didrefs,  mud  be  re- 
funded. The  King  v.  Tbi  Inhabitants 
of  Bradford t  M.  48  G.  3.  97 

APPRENTICE. 

An  indenture  binding  an  adult  as  an 
apprentice,  which  was  not  executed 
by  herf'^lf,  but  only  by  her  father- 
in-law  and  the  mader,  though  with 
her  confenr,  does  not  conditute  her 
an  apprentice  ;  and  confequently  no 
fetilement  can  be  gained  by  her  un- 
der fuch  indenture*  The  King  v. 
TJbe  Inhabitants  of  Ri f  on i  H,  48  C  3. 

29s 

ARREST. 

One  who  had  been  appointed  Conful 
General  from  the  Porte^  but  was 
difmided  feveral  months  before  from 
his  employment,  and  another  perfon 
reddent  here  appointed  in  his  room* 
is  not  at  any  rate  privileged  from 
arred ;  though  at  the  time  of  the 
arre(l  he  had  not  received  any  ofii* 
cial  notification  of  his  difmifTal,  or 
of  the  appointment  of  the  other. 
Marjhall  v.  Critico^  £.  48  G.  3.  447 

ASSUMPSIT. 

A  cadomer  paying  bills,  not  due, 
into  his   bankers  in    the  country^ 
whofe  cudom  it  was  to  credit  their 
cudomers  for  the  amoont  of  fuch 
bills,  if  approved,  as  cadi  (charging 
intered) ,  is  entitled  to  recover  back 
fuch  bills  in  fpecie  from  the  bankert 
becoming  bankrupt;    the  balance 
of  his  cafli  account,  independent  of 
fuch  bills,  being  in  his  favour  at  the 
time  of  the  bankruptcy :  and  if  pay* 
ment  be  afterwards  received  upon 
fuch  bills  by  the  aflignee%  they  are 
liable  to  refund  it  to  the  codomer 
in  an  adion  for  money  had  and  re- 
ceived.    Gilis  V.  Perkins  and  Others, 
AJJignees  ofDsckenfon  and  Others^  M. 
48  C.  3.  12 

2.  One 
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«•  One  who  had  Tolontarily  offered  to 
pay  a  fum  of  money  for  the  ufe  of 
the  poor  of  the  parifh,  in  order  to 
avoid  a  profecution  by  a  magi  (Irate 
upon  a  charge  of  having  inftigated 
the  efcape  of  a  prifooer  in  cuftody 
for  a  mifdemeanor,  which  offer  was 
confeoted  to  by  a  magiftrate,  and 
the  money  accordingly  paid  by  the 
party  to  the  mafter  of  the  workhoufe 
for  the  ufe  of  the  poor ;  may  at  any 
rate  countermand  the  application  of 
the  money  before  it  is  fo  applied ; 
and  may  recover  it  back  in  an  aQion 

*  for  money  had  and  received.  Tajlor 
V.  LinJiy^  M.  48  G,  3.  49 

J.  The  law  will  not  raife  an  aflompfit 
upon  a  judgment  obtained  by  default 
in  one  of  the  colonies  againft  a  par- 
ty>  who  upon  the  face  of  the  pro- 
ceedings appeared  only  to  have  been 
Jkmmcuid  *'  by  nailing  up  a  copy  of 
the  declaration  at  the  court<^oufe 
door  ;**  it  not  appearing  that  he  had 
ever  been  prefcnt  in  the  colony,  or 
fubjed  to  the  jurifdidion  of  the  co- 
lonial court  at  the  time  of  the  fuit 
commenced  or  afterwards :  although 
by  a  law  of  the  colony  if  a  defend- 
ant be  a^/ifU  from  tht  ifionidt  and 
have  no  attorney,  manager^  or  over- 
feer  there^  focb  mode  of  fnmmoning 
him  fhall  be  deemed  gtxxi  fervice  ; 
for  the  ahfimi  thereby  wtended  is  of 
one  who  had  httuprt/ent  and  fubjcA 
to  the  jurifdidiiori :  tboufih  even  if 
it  had  been  meant  to  reach  ftrangers 
to  the  jurifdi^on,  it  would  not  have 
bound  them.    Buchsxam  v.  Rucker, 

H.  48  G.  3.  19* 

4.  Proof  that  the  defendant  agreed  to 
fell  hit  horfe  warranted  found  to  the 
plaintiff'  for  31A  ioj.«  and  at  the 
fame  time  agreed  that  if  the  plain* 
tiff*  would  take  his  horfe  at  that 
value»  he,  the  defendant,  would  buy 
another  horfe  of  the  plaintiff's  bro* 
tber  for  14/.  14/.*  and  that  the  dif- 
ference only  ihould  be  paid  to  the 
defendant,  will  fupport  s  count 
charging  only*  that  in  confidcratioo 


AUTER^OttS  ACQuit. 

that  the  plaintiff  would  buy  of  th^ 
defendant  a  horfe  for  31/.  to/.,  the 
defendant  promifed  that  it  was 
found,  and  that  in  h€t  the  plaintilT 
did  buy  the  horfey^r  thmi  fria,  and 
^iV/tfy  to  the  drftndant  tht  /sid  31 1. 
IDS.     tianiit  v*  Burion,  E.  48  G.  ^. 

j.  Where  money  in  litigation  between 
t>vo  parties  has  by  mutual  confenc 
been  paid  over  to  a  truffeot  in  traft 
for  the  party  entitled,  it  can  only  be 
foed  for  and  recovered  from  the 
llakeholder  by  the  party  entitled  to 
it,  and  not  from  the  original  party 
who  was  indebted  j  though  he  agreed 
to  wave  all  objedions  to  form.  A>/ 
V*  OJbirni,  E.  48  G.  3.  57^ 

ATTORNEY* 

An  attorney  of  B,  Ri  in  pleading  his 
privilege  againft  being  foed  by  ori* 
ginali  improperly  Hated  the  tuftom 
of  this  court  to  be  not  to  compel  its 
attornies  to  snfwer  an  original  wHt, 
unl(/t  firft  fonjutigtdfnm  tbtir  sfa^ 
&c.  (which  is  the  cuffom  in  V,  B. 
but  not  in  this  court) :  but  held  that 
enough  at>peariog  to  fuflain  the  plea^ 
the  cuiloiD  which  had  no  foundation 
here  (of  which  the  court  would  take 
notice)  might  be  rejefied  as  fur* 
plufage.  Stths  v.  Ma/on»  £.  48 
G.  3*  424 

AUTERFOITS  ACQPIT. 

One  was  indiQed  in  Middh/tx  for  per- 
jurv  committed  in  an  affidatiti 
which  indidiment,  after  fetting  out 
fo  much  of  the  affidavit  as  contained 
the  falfe  oath,  concluded  with  a 
prout  patet  by  the  affidavit  affiled 
in  the  court  of  B,  R.  at  Wtftmimfigr^ 
Sec,  and  on  this  he  was  acquitted : 
after  which  he  was  indidled  again  i« 
Middlifix  for  the  fame  perjury,  with 
this  difference  only,  that  the  fccood 
indidlment  fet  out  the  jurat  of  the 
affidavit,  in  which  it  was  ffated  to 
hart  been  {yfoxn  ia  Lond^M ;  which 

was 


: 


AUTHpRITY. 

was  traverfed  by  an  averment  that 
in  hCt  the  defendant  was  fo  fworn 
in  MiddUfi$6  and  not  in  London  s  and 
held  that  he  was  entitled  to  plead 
ancerfoits  acquit ;  for  i\kt  jurat  was 
not  conclofive  as  to  the  placi  of 
fwearing ;  and  the  fame  evidence  as 
to  the  real  place  of  fwearing  the 
affidafit  might  have  been  given  dn- 
dtr  the  firfl  as  under  the  fecond 
iodidmeot;  and  therefore  the  de- 
fendant had  been  once  before  put  in 
jeopardy  for  the  fame  offence.  Tbt 
King  V.  Emdtn,  E.  48  G«  3.      437 

AUTHORITY. 

One  who  had  voluntarily  offered  to  pay 
a  fum  of  money  for  the  ufe  of  the 
poor  of  the  parifli>  in  order  to  avoid 
a  profecution  by  a  magiftrate  upon 
a  charge  of  having  inftigated  the 
ctcape  of  a  prifoner  in  cuftody  for  a 
nifdemeanor ;  which  offer  was  con- 
fented  to  by  the  magiftrate«  and  th€ 
money  accordingly  paid  by  the  party 
to  the  mafter  or  the  court* honfe  for 
the  ufe  of  the  poor;  may  at  any 
rate  countermand  the  application  of 
the  money  before  it  is  fo  applied, 
and  may  recover  it  back  in  an  ac- 
tion for  money  had  and  received. 
T^lor  V.  LimUyt  M.  48  G.  3.    49 

AWARD. 

z .  An  award,  that  certain  a^ops  be 
M/continuedf  and  each  party  pay  his 
own  cods,  is  final  and  good ;  being 
in  effed  an  award  of  a  ftet  pro* 
ceiTui.  Blancbard  v.  Lilij^  E*  48 
G.  3.  497 

^.  Where  by  the  rule  of  reference  the 
cofts  were  to  aSidt  tbi  tvint  of  an 
award  ;  that  includes  the  cofts  of  the 
refertna  at  well  as  of  the  can/i. 
Wood  V.  O'KiUj^  E.  48  G.  3.     436 

BAIL. 

I.  None  can  be  holden  to  fpecial  bail 
in  detinue  or  trover  without  a  judge's 
•rdcr.    Rig.  Gtn,  £f.  48  G.  3.    j  25 


BANKRUPT. 


53i^ 


ir  Bail  above  having  been  pnt  in  and 
exception*  entered  in  the  vacation^ 
notice  of  juftification  for  the  firft' 
day  of  the  next  term  muft  be  given 
within  4  days  after  fuch  exception. 
I^eili/on  V.  King,  E.  48  G.  3.      4^4 

BAIL  BOND. 

Where  the  writ  was  to  appear  before 
the  King  vobirt/bevtr  be  Jbonid  tbim 
6i  in  England*'  and  the  (heriff  took 
a  bail  bond  for  the  party's  appear- 
ance  before  the  King  at  fTtftmin/fer 
on  the  day  named  in  the  writ ;  held« 
to  be  a  fubilantial  compliance  with 
the  ftat.  a;  ^.  6.  c,  9.  fo  as  to  en- 
title the  affignee  of  the  (heriff  to  re- 
cover on  fuch  bond.  J^omt  v.  Siot' 
dj,  M.  48  G.  3.  $5 

BANKER. 
Sei  Ikfka  Bankrupt*  i. 


BANK  NOTES. 
^^  Execution,  i. 


I 


BANKRUPT. 

• 

I.  A  cullomer  paying  bills,  not  doe^ 
into  his  bankers  in  the  country, 
whofe  cuftom  it  was  to  credit  their 
cullomers  for  the  amount  of  fuch 
bills,  if  approved,  as  caih,  (charge 
ing  intereft),  it  entitled  to  recover 

•  back  fuch  bills  in  fpccie  from  the 
bankers  becoming  bankrupt;  tho 
balance  of  his  ca(h  account,  inde* 
pendent  of  fuch  bills,  being  in  his 
iPavoirr  at  the  time  of  the  bankrupt- 
cy ;  and  if  payment  be  afterwards 
received  upon  fuch  bills  by  the  af* 
fignees,  they  are  liable  to  refund  it 
to  the  codomer  in  an  a<^ion  for  mo-, 
ney  had  and.  received.  Giles  v. 
Perkins  and  Others,  djjignees  of  Dick* 
en/on  and  Others,  M,  48  G.  3.     ibm 

a.  Neither  the  bankrupr,  nor  any  per- 
iod claiming  from  him  by  affign« 

menc 
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tnenc  fubfequent  to  the  commiifiofi 
of  bankrupt,  fhall  be  permitted  io 
ail  adton  at  law  to  qaeftion  the  va- 
lidity of  fach  commifliony  and  re- 
cover from  the  aiCgnees  the  proper- 
ty of  the  bankrupt  ukrn  dodef  it, 
by  proving  an  aft  of  bankruptcy 
cotnmitted  by  the  bankrupt  prior  to 
the  petitioning  creditor's  debts 
though  it  be  alfo  (hewn  that  there 
was  a  fufficient  petitioning  creditor's 
debt  exiiling  at  the. time  of  fuch 
prior  ad  of  bankruptcy,  whereon  a 
better  commiffion  might  have  been 
fued  out.  Dou9vmnt  AJpgmt  of  Ken- 
net  an  Infid^vent  Debtor,  v.  DuJ", 
jSjpgnee  of  the  fame  Kenmet^  under  a 
C9mmfJion  of  Baiihruptt  M.  48  G.  3. 

^  21 

3.  The  certi6cate  of  a  bankrupt,  al- 
lowed after  the  filing  of  the  plain- 
tiff's bill  and  before  plea  pleaded, 
is  evidence  to  fupport  the  genera) 
plea  in  bar  given  by  the  ftat.  5  G.  2. 
c.  30.  /  7.  viz.  that  before  the  ex- 
hibiting of  the  plaintiff's  bill  the 
defendant  became  a  bankrupt,  and 
that  the  caufe  of  adion  accrued  be- 
fore he  became  a  bankrupt.  Harris 
V.  James,  M.  48  G.  3.  82 

4.  A.,  £.9  and  C,  partners  and  diftil- 
lers>  occupied  certain  premife^  leafed 
to  jf.  and  another,  and  ufed  in  com- 
mon in  the  trade  the  ftiUs,  vati,  and 
Btenfils  neceffary  for  carrying  it  on, 
the  property  of  which  (tills,  &c. 
afterwards  appeared  to  be  in  A»  On 
the  diffoltttbn  of  the  partncrfliip, 
which  was  a  lofiog  concern,  it  was 
agreed  that  Q.  and  one  J.  fiiould 
carry  on  the  bnfinefs  on  the  pre* 
mifes;  and  by  deed  between  the  two 
laft  and  jf.  it  was  covenanted  and 
agreed,  that  j1,  (hould  withdraw 
from  the  bofinefs,  and  permit  C,  and 
y,  to  ufe,^  occupy,  and  enjoy  the 
diftill-honfe  and  premifes,  paying 
the  referved  rent,  &c.  and  the  feveral 
ftills,  vats,  and  ntenfils  of  trade  fpe- 
dfied  and  numbered  in  a  fcbedule 
annexed,  ia  confideration  of  an  an- 


BANKRUPT. 

• 

tiaity  to  be  paid  by  C.  and  J,  to  J. 
and  his  wife  and  the  furvivor ;  with 
liberty  for  C.  and  y.,  on  the  deceafe 
of  if.  and  his  wife,  to  purchafe  the 
diilill-houfe  and  premifes  fur  the  re* 
mainder  of  A.*s  term,  and  the  dills, 
vats,  &c.  mentioned  in  the  fche- 
dule :  and  C.  and  J.  covenanted  to 
keep  the  Hills,  vats,  and  uieofils  ia 
repair,  and  deliver  them  op  at  the 
time,  if  not  purchafed  :  and  there 
was  a  provifo  for  re-entry  if  the 
annuity  were  tivo  months  io  ^rrear. 
Under  this,  C.  and  J.  took  poffefliOQ 
of  the  premifes,  with  the  ftitls.  vats, 
and  uteniils,  and  carried  on  the  bo- 
iinefs  as  before ;  and  made  payments 
of  the  annoity,  which  afterwards 
fell  in  arrear  more  than  two  months ; 
but  ^.'s  widow  and  execatrix  who 
forvived  him  did  not  enter,  bat 
brought  an  a£lion  for  the  arrears, 
which  was  Hopped  by  the  bankropt- 
cy  of  Ctf  and  y,  who  contianed  in 
poffeflion  of  the  dills,  vats,  and  otea* 
fils  on  the  premifes. — 

On  a  queftibn,  whether  fock  ftiHs, 
vats,  and  ntenfili,focoBtlnoiagin  pof* 
feflion  of  C,  and  y,  the  new  partners, 
and  ufed  by  them  in  their  trade  ia 
the  fame  manner  as  they  had  been 
by  the  former  partners,  cf  whom  A. 
the  owner  was  one,  pafled  under  the 
ftau  21  yac.  1.  r.  19./  icand  11. 
to  the  affignees  of  C.  and  7*,  ^  beiag 
in  the  poffeffiw,  order,  amd  difp^ioss, 
of  the  bankrupts  at  the  time  of  their 
bankruptcy  as  refuted  owsuri :  and 
nothing  appearing  to  the  world  to 
rebut  ue  prefumption  of  true  owocr- 
ihip  in  the  bankrupts  arifing  oat  of 
their  poficiEon  aiid  reputed  oamer- 
ihip,  (of  which  reputed  owner  (hip 
the  jury  are  to  ja4ge  from  the  cir* 
cumdances ;}  held, 

I «  That  the  dills  which  were  fixed 
to  the  freehold  did  not  pafs  to  the  af* 
fignees  under  the  words  ^mds  emd 
chattels  in  the  ftatute* 

2.  That  the  vats,  &c.  which  were 
not  fo  fixed,  did  pab  to  the  afigoees 
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as  being  left  by  the  trae  owner  in 
the  poiTeffion,  order  and  difpoiicion 
(as  it  appeared  to  the  eye  of  the 
world)  of  the  bankrupts,  as  reputed 
owners. 

3. That  the  cafe  woold  have  admit- ' 
tedof  a  different  con  (idtfration  if  there 
bad  been  a  ufage  in  tiie  trade  for 
the  tttenfiU  of  it  to  be  let  out  to  the 
traders;  as  that  might  have  rebutted 
the  prefamption  of  o-vnerfhiparifing 
from  the  pofTi^ffion  and  apparent  or- 
der and  difpofition  of  them.  Horn 
V.  Baker^  H,  48  G.  3.  2  15 

5.  The  cofts  of  a  fuu  in  Chancery, 
diredled  to  be-  paid  by  an  award 
made  before  the  bankruptcy  of  the 
defendant,  but  which  cofts  were  not 
taxed  till  after  he  became  bavkrupt^ 
cannot  be  proved  under  the  com- 
miffion  ;  bttt  the  bankrupt  remains 
liable  to  be  attached  for  the  amount 
onder  the  award  made  a  rule  of  court. 
Tht  King  V.  Dmviijp  H.  48  G.  3. 

6.  -The  departure  of  a  trader  from  his 
dwelling  hoafe,  with  intent  to  delay 
his  creditors,  is  an  a£l  of  bankrupt 
cy^   though  no  creditor  be  thereby 
in  fafl  delayed.     And  the  words  in 
the  flat.  1  yac.  1.  f.  1 5./  2  follow- 
ing this  and  other   ads  of  bank- 
ruptcy committed,  viz.  **  to  the  in 
'•  tent  or  whereby  bis  creditors  (hall 
**  or  may  be  defeated  or  delayed," 
&c.  are  to  be  read,  *'  to  the  intent 
'*  his  creditors  fhall  or  whereby  (or 
•*  that  thereby}  they   may  be  dt- 
*'  featcd,**  &c.     But  the  lying  in 
prtfon  6  months  upon  an   arreil  is 
made  a  fubdantive  ad  of  bankruptcy 
independent  of  any   intent   of  the 
trader.     So  in  the  cafe  of  an  afl  of 
bankruptcy  by  the  trader's  Beginning 
to  keep  houfe  the  denial  of  a  credi- 
tor is  nfualiy  given  in  evidence,  not 
to  ftiew  the  fa^  of  the  creditor's  be- 
ing Relayed,  but  as  evidence  to  ex- 
plain the  equivocal  act  of  the  trader's 
keeping  in  bis  houfe,  and  to  (hew  that 
be  began  to  keep  houfe  with  intent 
Vol..  IX. 


to  delay  hts  creditors.     Rfihertjon 
V.  Liiidel,  £.48  G.  5.  487 

7.  Goods  fold  and  delivered  apoo  an 
agreement  to  be  paid  for  by  a  prefent 
bill  payable  at  a  future  date  doca 
not  create  a  prcfent  debt,  on  which 
to  found  a  commiflion  of  bankrupt  s 
nor  can  an  adion  for  goods  fold  and 
delivered  be  maintained  by  the  veB« 
dor  before  the  time  when  the  bill 
agreed  to  be  given  would  have  be* 
come  due,  when  the  cootra£k  would 
be  no  longer  executory.  Neither 
can  fuch  executory  cdntrad.  if  fuch 
bill  payable  at  a  future  day  be  ac- 
tually given  to  fecure  it,  found  a 
^ood  petitioning  creditor's  debt 
within  the  Ilatutes  7  G.  i.r.  ji./Ti. 
and  g  G.  2.  r.  30.^!  22.  which  are 
coniinrd  to  debts  due  on  bills,  bonds, 
promtifory  notes,  and  other  perfonal 
written  fecurities  of  the  like  fort, 
payable  at  a  future  day;  which  alone 
by  the  latter  ftatute  are  made  avail- 
able to  found  a  good  petitioning  cre- 
ditor's debt.  Hojkins  v.  Dupercy^ 
E  48  G.  J.  498 

BASTARD. 
$See  Order  of  Jvstjces«  x. 

1.  One  maglflrate  committing  the  mo* 
ther  (f  a  baftard  child  to  cudody  for 
not  filiating  the  child  is  yet  entitled  to 
the  previous  notice  of  action  required 
by  the  ftat.  24  G.  3.  c.  44.  though 
by  the  ftit.  18  EJiz.  t.  3./  a.  jurif- 
diction  over  the  fubject  matter  is 
given  to  t<wo  magiftraces.  WeUery. 
Toh,  £.48  G.  S'  %6% 

2.  A  married  woman  pregnant  in  the 
abfence  of  her  hofband  with  a  child, 
which  wh«*n  born  would  by  law  be  a 
biflard,is  removeal^le  as  an  nnmar* 
ried  wo^tian  under  feet.  6«of  Aat.  35 
G.  V  <"•  *o«'  ^^f  King  v.  Tbi  Ih^ 
habitants  of  Tibbtnbamt  £,  48  G.  3. 
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of  lading  by  the  confignce  to  another 
bona  fide  for  a  valuable  confidcration, 
and  without  coUuficn  with  the  con- 
fignec;  ahhcugh  the  indorfeekncwat 
the  time  that  the  confignor  had  not 
received    money   payment    for    his 
goods,  hue  had  taken  the  confignec'* 
acceptances  payable  at  a  future  day 
not  then  arrived  :  and  afcer  fuch  af- 
fignment  of  the  bill  cf  lading  the 
confignor  cannot   ftop  the  goods  in 
tranfitu  upon  the  infolvcncy  of  the 
original  CQn  fig  nee.  Cuming  y^Bronun^  j 
jE.  48  G.  3.  506 

BILLS  OF  EXCHANGE.      ^ 


I.  J.  and  Bn  having  exchanged  their 
acceptances  of  bills  drawn  by  each  00 
the  other  at  fo   many  day's  dare; 
held  that  the  delivery  of  the  refpec- 
tive  bills  for  acceptance,  and    the 
re-delivery  of  the  fame  by  the  ac- 
ceptors to  the   refpec(ive  drawers, 
was  a  negotiation  of  the  bills ;  and 
that  foch  bills  could  tiot,  after  ihey 
had  bgcn  fo  exchanged  for  valuable 
confideration   (as  the  exchange  of 
acceptances  is)  for  20  days,  be  poll- 
dated  without  a  new  (lamp,  as  upon 
i>ew  biHi;  although  during  all  that 
time  each  hid  remained  in  the  hands 
1    of  the  original  drawer.    Card-well  v. 
MartinyH.A^G.^.  190. 

%.  Where  the  indorfee  of  a  bill  of  ex- 
change lodged  it  with  his  bankers, 
who  prcfcmcdit  for  payment  on  the 
4th,  when  it  wasdi(honored ;  and  on 
the  5th  they  returned  it  to  the  in- 
doriee,  who  gave  notice  to  the 
drawer  of  the  difhonor  on  the  6th 
by  the  two-penny  pod :  held  fuch  no- 
tke  to  be  reafonable.  Scou  v.  Lif-  1 
Ji^rd,  £.  48  G.  3.  3^7 


COMPOUNDING. 

refpondeniia  intercft,  fecured  by  a 
cargo  of  goods  (hipped  from  Cakuita 
to  Oftendx  it  is  competent  10  the 
defendant  to  plead  that  the  bond  was 
given  to  fecure  the  price  of  goods 
lold  by  the  plaintilFs  to  the  defend- 
ants in  the  Eaft  Indin,  and  illegally 
prepared  by  the  plainiifFs  for  (hip- 
mcnt  from   thence  to   beyond   the 
Capt  ofGoodHope^  without  the  li» 
cence  of  the  Eafl  India  Company  ; 
without  proceeding  to  (late  formally, 
that  the  condition  was  colourable,  to. 
conceal  the  illegality  of  the  iranfac- 
tion,  and  to  negative  that  the  bond 
was  given  for  money  taken  «/>  hof" 
roxued,  and  received,  &c.     For  the 
ftatcment  in  the  plea  is  rather  ex- 
planatory of,  than  abfoluicly  incon- 
fiftent  with,  the  tranfadiion  ftated  in 
the  condition  of  the  bond :  bat  if  it 
were  inconfiftent  with  it,  the  plea 
would  Hill  be  good  in  this  form. 
PaxtQtt  v.  PopboMt  E.  48  G.  3.  40S 
a.  An  officer  cannot  commote  for  mo- 
ney  the  fervices  of  an    impreffid 
man,   nor  let  him  go  for  money; 
and   a  bond   given   to  fecure   the 
man's    return   on    non-payment    of 
fuch  money  is  void  ;  and  may  be  a- 
voided  by  plea  difcIofiDg  the  true 
-   tranfadlion^  and    ftewirg   that    the 
man   was  illegally  imprefTed.     Po.'e 
V.  Harrobin/E,  22  G.  3.  -5.  ii.  416 


BUILDING  ACT. 

In  trcfpafs  againll  the  owner  of  ahonfe 
acijoinirtg  to  the  plaintiff's  in  the 
metropolis,  for  taking  down  his  par- 
.  ty  wall  and  building  en  it,  the  de- 
fendant (hewing  at  the  trial  that  he 
was  autlioriftrd  in^  doing  the  thing 
complained  of  under  the  building 
aA  14  G.  3.  c.  7S.  is  entitled  to 
treble  colls  under  theicth  fe3ton, 
upon  a  nonfuit*  Collins  v.  Ponej^ 
H.  48  G.  3. *  3** 


BOND. 

].  To  debt  on  bond  conditioned  for 
the  payment  tf  a  fum  of  money, 
which  the  condition  ftated  to  have 
\*ct-n  taken  Mtm  bsrrcnj^d^  and  received    «    m* 
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.v 


Copyhold. 

CONSUL. 
^ee  Arrest. 

CONTRACT, 
^/f  Trade,  x. 

CONVEYANCE  VOLUNTARY. 

A  voluntary  fettlement  of  lands  made 
in  conjidiration  §f  natural  lovi  and 
offiBion  is  void  as  againft  a  Aibfe- 
quent  purchafer  for  a  'valuable  con- 
iideration,  though  with  notice  of  the 
prior  fettlement  before  all  the  par- 
chafe  money  was  paid*  or  the  deeds 
executed;    and   though  the  fettlor 
had  other  property  at  the  time  of 
fuch  prior  fettle ment»  and  did  not 
appear  to   be   then   indebted,  and 
there  was  no  fraud  in  /adl  in  the 
tranfadion :  for  the  law,  which  is  in 
all  cafes  the  j^idge  of  fraud-  and  co- 
vin arifing  out  of  fads  and  intents, 
infers  fraud  in  this  cafe,  upon  the 
conftruftion  of  the   ftar.   27  j?/i«. 
r*  4.     Dot  d,  Oiltj  v.*  Manningt   M, 
48  G.  3.  59 

CONVICTION. 

Though  it  be  proper  for  a  magiftratc 
in  drawing  up  a  convidion  on  the 
flat.  5  j^nn,  c.  14.  to  date  the  particu- 
lar evidence  of  the  fad  on  which  his 
judgment  is  founded,  and  not  mere- 
ly the  legal  efffH  of  fuch  evidencr^ 
in  the  words  of  the  (latut^,  yet  a  con- 
vidion  in  the  latter  form  is  valid  in 
law:  but  the  magiftrate  fubjc6l> 
himfelf  to  an  information  if  he  en- 
deavour to  (heiter  himfelf  from  de- 
teAion  by  mif-ftacing  fuch  legal 
refulc  when  the  evidence  would  not 
warrant  it.  Tht,King  v.  Piar/i>  £. 
A^O.3.  358 

COPYHOLD. 
Sii  Surrender. 
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r.  The  charter  of  Saltajh  empowers 
the  mayor,  judice  of  the  peace,  and 
the  reft  of  the  aldermen   (feven  in 
all),  or  the  major  part  of  them,  of 
whom  the  mayor  and  juftice  to  be 
two,  when  it  (hail  feem  to  them  cQn* 
<venlent  and  ntcejfaryt  to  ele6l  as  many 
free  burgefles  as  (hall  pleafe  them, 
and  to  tbi  fame  free  hurgeffes  fo  ele&ed 
to  adminiftir  an  oath,  tffc.     The  de« 
feudant  was  eleded  a  free  burgefs 
in  O^oier  1 804,  and  in  Decemhtr 
1806,  at  a  meeting  of  (ix  out  of  the 
feven  aldermen,  in  confequence  of  a 
mandamas  to  them  to  fill  up  the  va* 
cant  place  of  alderman,  and  which 
meeting  the  mayor  faid  was  held  for 
that  fole  purpofe.  the  defendant  ten- 
dered himfelf  to  be  fworn  in  ;  ajgainft 
which  3  aldermen  protefted,  one  of 
whom  immediately  left  the  a(rembly ; 
but  before  the  other  two  proteflors 
withdrew,  the  mayor,  with  theaifenc 
of  two  other  aldermen,  admioidered 
the  oath  of  office  to  the;  defendant. 
Held, 

1  ft.  That  the  fwearing  in  of  the 
burgefs  might  well  be  at  a  time  fub- 
fequent  to  the  ele^ion  ;  he  having 
had  a  prefeot  legal  capacity  to  be 
fworn  in  at  the  time  of  his  ele^ion.; 
and  therefore  not  like  the  cafe  of  aii 
infant  elected.   - 

2  Jly,  That  tlie  i6t  of  fwearing  in, 
being 'merely  minifterial,  may  be 
done  by  the  mayor,  as  preliding 
ofticer,  in  the  prefence  of  the  majo^ 
rity  of  the  mayor  and  aldermen,  by 
whom  fuch  ad  was  required  to  be 
done,  whenfoever  and  howfoever 
adembledi  and  without  any  previous 
fommons  for  this  purpofe  ;  there 
being  no  di(reat  by  the  majority  ^ 
at  the  time  when  the  oath  was  fo  ad« 
miniftered. 

3dly,   Though   three,    an  equal 
number  of  thofe  firftailembled^prp- 
tefted  againitthe  defendant's  beior 
fworn   in    when    he    firft    tendered 
\  N  n  a  himfelf 
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bimfelf  to  take  the  oath  ;  yet  one  of 
the  proteftors  having  withdrawn,  it 
was  competent  to  the  majorhy  who 
remaiaed  to  adminider  thd  oath  ; 
no  vote  having  b^en  come  to  by  the 
major  part  at  firft  aflembled  to  pre- 
clude the  body  from  doing  the  wSt 
at  that  meeting. 

4th]y,  ^^rgf  Whether,  if  it  be 
found  againft  i  defendant  in  quo 
warranto,  that»  though  duly  eleAed, 
he  was  not  duly  (worn  in^  there  can 
be  any  other  judgaient  againft  him 
than  of  cmfigr  abjduu ;  there  being 
no  in  dance  of  a  judgment  of  ouJUr 
fuott/qut.  Tit  King  v.  Courttnayt 
H.  48  G.  3.  246 

9«  But  where  the  new  mayor  of  Niva 
Rornnty  was  required  by  charter  to 
be  fworn  in  bifor$  the  old  mayor,  a 
fweiring  in  by  the  town  clerk,  the 
itfaal  officer  to  admtnifter  the  oath, 
htfwt  the  old  mayor,  but  againft  the 
confent  and  dircdion  of  the  latter, 
was  held  void.  Rt^  v.  £////,  ilf. 
ZG.%.  B.R,  cited  in  Rmx  v.  Cour^ 
tTMy.  252 

3*  The  negle£l  to  be  fworn  into  an 
office  for  above  20  years  after  the 
party's  election  to  it  is  evidence  of 
his  refufal  to  accept  the  office :  as 
his  aeqoiefcence  unexplained  for  fo 
long  time  in  the  eledion  of  another 
perfon  into  the  office  is  10  evidence 
of  his  renunciation  of  it,  and  the 
acceptance  of  fuch  renunciation  by 
the  body.  Rmx  v.  Jordan^  umport 
Lord  HardiMtAit  cited  ibid*         263 

4«  Though  the  affixing  of  the  common 
feal  to  the  deed  of  conveyance  of  a 
corporation  be  fuffictent  to  p^fs  the 
eftate«  withotK  a  formal  delivery,  if 
done  with  that  intent ;  yet  it  has  no 
fuch  tfitGi  if  the  order  for  affixing 
the  feal  be  acco«npanied  with  a  dt* 
region  to  their  clerk  to  retain  the 
conveyance  in  his  hands  till  accounts 
were  adjofted  with  the  ptuchafer. 
Derby  Canal  Comfanj  V.  Wilmot^  E, 
48  G.  3.  360 
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COSTS. 
^//Dam-ages  ANi>CosT5* 

X.  In  an  order  of  filiation  and  maifl^ 
tenance  the  ju dices  have  do  power 
by  the  ftat..i8  £//z.  c.  3.  to  direft 
the  defendant  to  pny  the  cofts  of  the 
parifli  in  obtaioing  the  order  i  but 
having  in  fuch  order  feparated  the 
fum  to  be  paid  for  maintenance,  aqd 
the  fum  to  be  paid  for  colisr  the  or- 
der was  quaOied  as  to  the  latter,  and 
confirmed  as  to  the  reft  of  it.  TU 
Kimg  w  Sweet,  Af.  48  6*  3.        t^ 

2.  In  trefpafs  againft  the  owner  of  » 
honfe  adjoining  to  the  plaintiff's  ia 
the  metropolis,  for  taking  down  hit 
party»wall  and  building  on  it,  the 
defendant  fiiewicg  at  the  trial  that 
he  was  authorized  in  doing  the  thing 
complained  of  under  the  building 
ad  14  G.  3.  e.  78.  is  entitled  i& 
treble  coiis  under  the  10th  feclion,. 
upon  a  nonfuit.  Cellim  v.  Pwey» 
i/.  48  G.  3.  32* 

3.  The  cods  of  a  fuit  ia  Chancery  di- 
rtied to  be  paid  by  an  award  mad* 
before  the  bankruptcy  of  the  de- 
fendant, but  which  cells  were  not 
taxed  till  after  he  became  bankrupt, 
cannot  be  proved  under  the  com* 
miffion;  but  the  bankrupt  remaioa 
liable  to  be  attached  for  the  amount 
under  the  award  made  1  rule  of 
court.  The  King  v.  Da'vii,  H.  49 
G.  3.  31* 

4.  In  a  rpecial  count  on  a  policy,  the 
rifle  was  ftated  to  continue  until  the 
fhip  was  unloaded,  and  there  wer«» 
common  counts :  hold  that  the  pre- 
mium having  been  paid  into  court 
generally  was  an  admiffion  ef  the 
contract  ftated  in  the  fpectal  count ; 
and  that  it  was  not  competent  to  the 
defendant  to  (hew  that  the  policf, 
by  which  the  riik  was  originally 
made  to  ceafe  after  the  (hip  waa 
moored  24.  hours  in  fafexy « was  after** 

wardi 
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mwAi  altered  by  the  broker  without 
the  defendant's  knoA^ledge,  But 
the  defendant  having  afterwards  ob« 
tained  a  rale  co  anoend  the  rale  for 
paying  money  into  court,  by  con- 
fining  it  to  the  money  counts,  and 

*  for  a  new  trial  on  payment  of  cofts ; 

*  and  the  plaintiffs  thereupon  deter- 
mining to '  take  the  money  out  of 

•  courts  and  not  to  procee'j  further,  is 
entitled  to  all  the  cofts  of  the  aflion, 
aod  not  merely  to  the  ufaal  coils  of 

•  a  new  triaL  Andrtws  v.  Pal/gran , 
//.  48  G.  3.  325  ' 

^.  Where  by  the  rule  of  reference  the 

'   codf  were  to  abitU  tbi  event  of  an 

award  ;  that  includes  the  cofis  of  the 

rtfenna  as   well   as   of  the  cau/e, 

Wood  V.  O' Kelly,  E,  48  G.  3.     436 

COVENANT. 

A  variance  in  fetting  out  one  of  feve- 
xal  covenants  in  a  leafe,  on  which 
breaches  were  aflignedy  viz.  the 
Cellarhetr  field,  indead  of  the  AlUr- 
leer  field  ;  being  confidered  as  part 
of  the  defcription  of  the  deed  de- 
clared on ;  though  the  plaintiif  waved 

.  going  for  damages  on  ihe  brc  ^ch  of 
that  covenant ;  is  fataj.  Pitt .  v. 
Green,  H.  48  G.  3.  188 

CUSTOM. 

Where  a  pleacf  juAificauon  in  trefpafs 
for  taking  two  hnrles,  as  heriots, 
dated  a  cuftom  in  the  manor  that  the 
lord-/rom  time  immemorial,  until  the 
divifibn  of  a  certain  tenement  iftto 
moieties,  had  taken  and  been  accuf* 
tomed  to  take  a  heriot  upon  ihe 
death  of  every  tenant  dyin*;  feifed  ; 
and  Jtmce  the  divifion  the  lord  had 
taken  and  been  accuftomed  to  take 
on  the  death  of  every  tenant  dying 
feifed  of  cither  of  the  moieties<a  he- 
riot  for  each  moiety :  this  muft  be 
(aken  to  be  one  entire  cullomj  and 
not  two  didindl  cudoms,  the  one  ap- 
plicable to  the  tenement  heforit  •nd 
(bf  ot}ier  afttr  the  aivxfton  of  it: 


and  being  laid  to  be  an  immemorial 
cudom,  it  is  difproved  by  evidence 
that  the  divifion  was  made  withia 
memory.  Kingsmill,  Bart.  v.  BulU 
H.  48  G.  3..  18^ 

DAMAGES  AND  COSTS. 

In  an  a^on  on  the  cafe  againd  the 
(heriff  for  negligent  and  wrongful 
tondu<5i  ip  conducing  the  fale  of  the 
plaintiff's  goods  under  a  writ  of  fieri 
facias*  by  wbich  they  were  fold  mncli 
under  value,  where,  in  dating  the 
fubftaoce  of  the  writ,  the  count  aU 
leged  that  the  fheriff  was  command* 
cd  to  levy  80/.  awarded  to  J.  C. 
for  his  damages  fnttained  by  oecafion 
of  the  detaining  the  Mt  \    that  fa 
proved  by  the  writ  which  dated  that 
the  Sox.  were  awarded  to  J,  C,  for 
his  damages  fudained  as  nvell  by  rea* 
fon  of  detaining  the  debt  as  for  his 
coJIs,  &c. ;  for  cqfts  are  in  legal  fenfe 
included  in  the  word  damages^  PhiU 
lips  V.  Bacen^  H.  48  G.  j.  198 

DAY-RULE. 

A  day- rule,,  when  made,  covers,  by  re. 
lation  back,  the  liberation  of  a  pri- 
foner  who  had  figned  the  petition, 
but  had  gone  out  of  the  prifon  be- 
fore the  fitting  of  the  court  on  the 
fame  day ;  though  the  marOial  were 
fued  for  the  efcape  before  the  fitting 
of  the  court.  Field  v.  Jones,  M. 
48^3-  151 

DEBTOR  AND  CREDITOR. 
See  IvsuRAMCfi  or  Life«  i. 

DEED. 

Sti  Conveyance.    SuaRBKosa^i, 
or,  DfiScaiPTiON  op  PaasoNs^  1. 

Though  the  afiixing  of  the  common 
feal  to  the  deed  of  conveyance  of  a 
corporation  be  fufficient  to  pafs  the 
edate»  without  a  formal  delivery,  if 
done  with  that  intent ;  yet  it  has  no 
N  Q  3  fuch 
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fuch  cfFedl  if  the  order  for  affixing 
the  fcal  be  accompanied  with  a  di- 
rection to  their  clerk  to  retain  the 
conveyance  in  his  hands  till  accounts 
were  adjuiled  with  the  purchafer. 
I>trby  Carnal  Company,  v.  Wilmot,  E. 

DEMISE. 
Sei  Lease. 

DESCRIPTfON  OF  PERSONS. 

John,  healand  furrendered  a  copyhold 
in  the  occupation  of  him  John  Lea 
land  to  the  ufe  o^^Jofeph  LcaUnd  and 
John  Lealand  hisjon,  for  their  lives 
and  the  life  of  the  furvivor ;  remain- 
der to  the  heirs  of  the  body  cf  the 
/aid  John  Lealand  /on  o/Jofipb  L.  ; 
remainder  to  the  right  heirs  of  the 
/aid  John  Lealand  :  held,  that  the 
ultimate  remainder  was  meant  for 
the  right  heirs  of  John  the  Jurrmider* 
0r ;  as  well  becaufe  John  tjfe/urren- 
dene  is  before  defcribed  with  the 
addition  of  tbt/onofJo/epb\  as  of 
the  manifeft  futility  of  giving  John 
the  Jurrenderee  an  ellate  iail^  and  af- 
terwards 2i/ee  in  fucceffion.  Though 
if  the  contlruftion  had  been  left 
doubtfu^  the  ultimate  remainder 
would  have  continued  in  the  furren- 
deror.  Ret  d*  Hucknall  v.  Feflir^ 
E,  48  G.  3«  405 

DESERTER. 

5r^  Settlement  by  Hiking  and 
Service^  1. 

DEVISE. 

1.  One,  having  enrereS  into  articles  of 
agreement  for  the  purchafe  of  cer- 
tain premifes,  deviftd  the  fame  to  a 
trurtee  to  pay  the  rents  and  profits 
to  her  three  daughters  (cne  of  them 
baling  covertj,  and  the  furvivor  of 
ihero^  foi  iheir]ive8>  fharc  and  fhare 
alike:  ar.d,  after  tlieir  deccafe,  io 
trull  for  all  and  every  the  child  and 
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ebildren  of  her  three  daughters  mha 
(houid  be  living  at  the  death  of  the 
furvivor  of  them,  as  tenants  in  com- 
mon :  but  if  a)l  herdaugnters  fhoald 
die  without  leaving  any  ifig^  tbeuc 
after  the  deceafe  of  the  furvivor,  in 
trufl  for  her  grandfon,  in  tec,  wbp 
was  her  heir  at  laiAfi  the'  refidue  of 
her  real  and  perfonal  ettate  to. her 
three  daughters.     Upon  a  biil  filed 
by  the  grandfcn,   in  the  lifetime  of 
the  furviving  daughter*  to  reflraia 
the  tenant  from  cutting  timber»&c.; 
and   aftrr  a  conveyance  of  the  pre- 
mifes  to  the  ufes  of  the  will ;  held 
that   under  the   will  and*  deeds  of 
kafc  and  releafe  the  three  daughters 
took  no  legal  eflates*  but  that  the 
releafee  took  an  cftate  for  the  lives  of 
the  daughters;    and  .that   fuch  of 
their  children  as  (bould  be  living 
at  the  death  of  the  furvivor  pf  the 
daughters  would  take  eftates  imfet, 
as  tenants  in  common.     Robiajan  v. 
Grey  and  Others^  M.  4S  Ci.  J.  I 

z.  J.  P.   devifed  real    and   perfonal 
eftate  to  truflees,  to  pay  thereoyt  aa 
annuity  to  his  wife  for  life,  and  oot 
of  the  refidue  to  pay  fnfficient  for  the 
maintenance,  education,  and  fopport 
of  his  only  daughter,  until  fire  Jhoidd 
attain  the  flge  of  21  years ^  or  marry  ; 
and  when  ihe  (huuld  attain  ai,  or 
marry,   then  to  her  in  fee:  but  in 
cafe  his  daughter  (hould  die  nnder 
age  and  unmarried,  then  the  eftates  to 
go  to  his  wife  for  life ;  and,  after 
her  deceafe,  to  the  tnjuo  ebildren  of  bis 
nepheiVf  as  tenants  in  common  in  fee: 
with  a  proi'ifo,  that  if  either  his  wife 
or  ddughtcr  fhould  marry  a  Scotch* 
man,   then  his  wife  or  daughter^ 
marrjing    fhould  /or/eit  all   benefit 
under  his  will,  and  the  ellates  given 
to  fuch  his  wife  or  daughter  as  (hould 
fo  marry  fijould  dejcettd  to Jucb  perjnn 
cr  per/ons  as  'would  be  entitled  under 
bis  ivill,  in  the /ante  manner  at  if  bis 
ivife  cr  daughter  tiere  dead.     Held^ 
that  fuch  partial  reflraint  of  marriage 
was  IfgaU  and  that  the  danghtcr 
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baying  while  under  age  married  a 
Scotchman  and  died,  leaving  a  Ton, 
foch  Ton  could  ooc  inherit,  nor  her 
hutband  be  tenant  by  the  curcefy ; 
but  that  the  limitation  over  (the  te(- 
tator's  wife  being  alfo  dead)  to  the 
two  children  of  the  teftator^s  ne- 
phew (which  nephew  was  dill  liv. 
ing.)  took  efi^e6t'  immediately  on 
fuch  marriage ;  they  being  the  per. 
(ons  defignaied  by  the  will  to  take 
in  tiie  ^veoc  which  had  haopeord  ; 
the  teflacor  having  coniiiered  fuch 
prohibited  marriage  the  fame  a&  the 
death  of  his  di»ughter,  under  agf, 
unm5»rricd.  Porin  v.  Lyon,  M 
48  G.  3,  170 

J.  Where  there  is  no  connexion  hv 
grammatical  conAru6lion  or  dirrd 
ivords  of  reference,  or  by  the  de- 
claration of  fiJrfTif  common  purpofe, 
between  difticCt  devifcs  in  a  will,  the 
ipecia)  tt  rms  of  one  devife  cannot 
be  drawn  in  aid  of  the  conllrjaion 
of  anotntr,  although  in  its  ^rnrrai 
term«  and  import  fimilar,  and  <ipp!i 
cable  to  perions  ilanUing  in  the  fame 

.  degree  -of  relation fnip  to  the  t-itu 
tur ;  arid  there  being  no  apparent 
reafon,  other  than  the  diiFcu'nt  word- 
ing uf  the  c.Iaufes,  to  prefume  that 
the  tcHacor  had  a  diff'crent  pur^oie 
in  view. 

Therefore,  where  the  teftator  hav» 
ing  a  fon  manied,  and  fix  grftodlon^ 
and  three  grand-daughter^,  and 
three  farms,  devifed  ail  hia  Unds  to 
bit  fonybr ///>;  and  after  his  death 
gave  to  his  eld  eft  grardfon  7homas 
(the  defendant)  the  north Jidi cf  Dotwn 
/arm*  and  to  his  grand- uughter 
Frances  the  Jcuth  Jide  of  the  fame 
.  farm  ;  and  to  his  grand  fon  s  George 
and  Edmund^  and  his  graad -daugh- 
ter EUxateth,  *'  thf  upper  ^ari 
*'  of  Lain  farm,  equally  between 
*'  them  ^  long  as  they  Hiojid  remain- 
**  iiagle  ;  but  if  either  married, .then 
•'  to  have  ^aid  by  the  other  two  ten 
•*^  pounds  a  year  lor  his  or  her  life  ;" 
aid  (0  bis  ^randfoos  Ed^J^ard  and 


yobn^  and  his  grand-daughters  iVjry 
*  and  Ann,  ••  the  loiuer  part  of  Lain 
**farm,  equally  between  them  (which 
"  made  them  tenants  in  common) 
"  fo  long  as  ihey  remained  (ingle; 
**  but  if  either  married,  then  10/.  «- 
^^  year  ^not  faying  to  be  paid  hy  t hi 
"  others)  for  his  or  her  life:"  and 
then  gave  the  third  farm  to  another 
graodfon:  field,  that  on  the  marri- 
age of  Bdward,  Mary,  and  Ann,  their 
cc-dcvifee  of  the  lower  part  of  the 
Lain  farm,  John,  who  remained 
(ingle,  could  not  recover  the  3-4ths 
of  the  (arm  forfeited  by  their  mar- 
riage, as  upon  the  fuppofuion  that 
the  iq/.  a  yc^r  for  life  to  each  of  the 
devifees  fo  marrying  was  to  be  piid 
by  him  who  remained  fingle ;  as  in 
the  correfponding  devife  of  the  other 
part  of  ihc  Lain  farm :  but  the  3-4ths 
may  be  chargeable  with  the  annuities 
of  10/.  a-ycar  to  each  in  the  hinds 
of  (he  heir  at  law>  who  was  entitled 
to  thofe  (hares. 

Nc'i(her  could  the  gr^tndchildr.en 
take  a  fee  by  implication  in  the 
(h^re?  fo  devifed  to  them  generally, 
witnout  words  of  limitation,'  merely 
from  tne  circumdaDce  that  an  exprefs 
elUte  for  life  was  (irft  given  to  the 
teft^tor's  foil  and  hfir  at  la^v.  Right 
d   Compton  v..  Compton,  //•  48  G.  3. 

267 
4.  By  a  bequeft  of  leafehold  to  R.  until 
his  (cidcit)  fon  T.  Jhall  attain  £i, 
and  no  longer  :  but  i/r  cafe  li  .Jhall  die 
in  minority,  then  to  Jl  ©»•  O.  (his 
younger  brothers)  or  eiiher  furviving 
or  attaining  ti,  as  aforefaid  ;  with  a 
defire  that  R.  would  quit  and 4^li*vet 
up  the premifes  as  a^orejaid,  and  con^ 
firming  the  bequell  or  them  to  /?.'i 
family  on  his  reiinquilhment  of  ^ 
;'ertain  claim,  whici  he  did  rclin- 
qu*(h  :  held,  that  ^t,  on  his  attain- 
ing  21  tOkok  the  ellace  by  neceflary 
implication ;  though  there  were  a 
devife  of  the  rcli»lue  to  A^  the 
yourger  brother  of  R*  G^:i*,ti^hf- 
V.  Hofkinsy  H,  j^iG.y  30^ 

N  n  ^  ^.  XJaacr 
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5.  Under  a  devife  to  A.  for  Iifr,  re- 
mainder to  B.  T-nd  her  he:rs  ;  but  il 
M,  die  before  >/.,  ^r  if  ike  die  with- 
ovt  heirs  of  her  body,  thrn  to  p. 
and  bii  heirf,  &c  :  betd«  that  tne* 
devife  over  to  C,  after  B,  cculd  only 
take  effcd  if  fi.  died  before  ^^.  and 
withoot  iflae  ;  fur  that  unlefs  or  were 
read  as  and^  the  derifee  over  wcotd 
take  if  B.  died  before  A ,  although 
B.  left  iiTue ;  which  would  clearly  be 
ngainft  the  a^pareot  inteot  of  the 
devifor,  which  was  to  prefer  the 
ifltic  rf  B.  to  C.  Dfftft  d.  fFMns 
▼.  Ktmtys^  £.  48  G.  3.  366 

6.  It  feems  ^^k^x  freehold  may  pafs  by  a 
will  giving  the  elUte  a  local  defcrip- 
tion  and  name,  thoogh  it  be  miila- 
kenly  called  lem/Mdi  there  beirg 
no  other  property  arifweriog  to  tht- 
name  and  defcription.  ihid. 

J.  Under  a  deiiife  of  land  to  the  tella 
tor's  fon  J^ftpb^  his  beirt  and  ajfigns 
Jhr  t*uer ;  but  in  cafe  his  fon  fliould 
die  viitbcut  ijfue^  iben^  to  go  to  the 
child  of  which  his  fecond  wife  was 
cniient:  held,   that  y^/^  took  an 

.  eftate  tail.  Dot  d.  Ellis  v.  Ellu,  E. 
48  G,  3.  382 

8.  Under  a  devife  of  land  to  the  tvvo 
children  of  the  teftator's  brother  SV., 
when  they  attained  the  age  of  21 
years ;  but  (he  exscutor  to  account 
to  them  for  the  profits  until  the  age 
of  2I»  or  day  of  marriage:  but  if 
either  fijoulU  die  hrfore  21,  the  furvi. 
vor  to  be  heir  to  the  other :  held  that 
the  fee  pafTtd.  which  would  go  over 
to  the  furvivor  in  cafe  one  died  under 
z\i  and  would  defcend  or  be  dif* 
pofeable  if  he  died  after  attaining 
2J :  and  that  a  devife  of  other  land 
to  the  two  children  of  anor.her  bro 
ther  K,  on  ihejame  condition  ms  W.'/ 
children,  was  governed  by  the  ^ime 
conftruAion.  Doe  d,  Wight  v.  Cun- 
dall^  £.  48  G.  3.  400 

9.  One  having  a  freehold  man^r  of 
Sutton t  And  freehold  \B.n6i  there,  and 
having  aKo  co^j^hold mihin  thetoivn- 

fiip  of  SuitoA,  and  within  the  local 
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ambit  of  the  manor,  b«t  held  of  n- 
other  manor;  and  having  farrcn* 
drred  hia  copyhold  to  the  nfe  of  bif 
will ;  devifed  all  his  aMuar  of  5.,  and 
all  h's  mefiuas:es,  fetrms,  landa*  te- 
nements, and  hertditaoieota  what* 
loever^  nvithin  the  frecittSs  eued  teni^ 
fortes  of  S.  in  the  county  of  Chefi^, 
with  their  rights,  members,  and  ap* 
purtr nances,  in  tfoftforhisdaogbter 
L;  (having  devifed  other  eftatea  in 
other  counties  to  two  other  daugh- 
ters,) and  JO  her  children  in 
fetfltmeni:  held,  1.  Thaty^ 
landf,  Sec.  within  the  tmtenjinf^ 
thoogh  not  vkithin  the  mrnnm-,  of  Smi^ 
ton,  pa^ed  by  the  defcription  of 
farms,  &c.  'within  the  prednBs  ami 
tfrritories  ofS,  2,  That  the  general 
words  '*  meiTnagf 8,  feurms^  lands," 
5rc.  and  particul^f  iy  the  word  fetrwu^ 
were  fufficient  to  carry  c^yhdd  aa 
well  7A  freehold  in  the  place  deferib- 
ed,  if  fuch  appeared  to  be  the  intent 
of  the  teftator  upon  thb  whole  will. 
3.  That  fuch  intent  was  evinted  in 
this  cafe  by  the  wot6  farms ,  where 
it  appeared  that  the  teftator  had  a 
farm  compofed  of  copyhold  and 
freehold,  which  he  had  let  as  one 
entire  fubje£>«and  which  muft  (Kher« 
wife  be  divided :  and  alio  by  this, 
that  he  had  charged  the  property 
devifed  beyond  the  anooal  income 
of  it,  unlets  the  copyhold  were  in- 
cluded. And  that  this  intent  waa 
not  rebntted  by  a  power  of  leafing 
for  21  years  given  to  all  the  tenants 
for  life ;  nor  by  power  to  the  trnftees 
to  raife  portions  by  grants  of  long 
terms  of  years.  4.  That  a  fmall 
copyhold  diftant  8  miles,  and  a 
fmall  ffeehold  ao  miles  from  Snttom, 
but  within  the  county  of  Chefier,  did 
rot  pafs  by  that  devife,  but  did  pad 
under  a  general  refiduary  clanfe  to 
another  daughter.  Doe  d,  Betaj^ 
V,  Ibe  Earl  of  LtKOte^  E.  48  G.  3. 
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Sti  ACTIOH  ON   THB  CaSB,     I. 

EJECTMENT. 

SeehhSDho^D  AND  Tenant,  i. 

Wnerc  ejedmcnt  is  brought  after  a 
fine  icvried  by  the  defendant,  bat] 
befb'e  ail  the  proclamations  have 
been  node  under  the  flat.  4  H^m.  7. 
r.  ^4.,  it  is  not  necpff^ry  for  the 
leflbr  to  prove  an  aduJ  entry  to 
avoid  fuch  fine ;  confidcring  it  to 
operate  only  as  a  h^e  at  common 
law:  but  by  the  defendant's  confef 
fionofleafe,  entry,  and  ou^er,  the 
merits  only  of  th^  leffor's  title  are 
put  in  iffue.  Doe  v.  fTatts,  M. 
48  G.  3.  17 

ENEMY. 

Sti  TftAOfi,    !• 

ESCAPE. 

^^#  Prisoner,  r. 

A  day-role,  when  made,  cover's  by  re* 
lation  back  the  liberation  of  a  pri 
foner  who  had  figned  the  peiition, 
but  had  gone  out  of  the  prifon  be* 
fore  the  fitting  of  the  court  on  the 
fame  day ;  though  the  marfiial  were 
fued  for  the  efcape  before  the  fitting 
of  the  court.  FiM  v.  Jonei^  Mar* 
Jbai»/K.  B.  Frt/M,  M.  48  G.  3. 15 1 

ESTATE. 

One,  having  entered  into  articles  of 
a^reenient  for  the  ptirchafe  of  cer- 
tain premifes,  devifed  the  fame  to 
a  troftee  to  piy  fhe  rents  and  profits 
to  her  three  daughters  (one  of  them 
being  covert) ,  and  the  furvivor  of 
them,  for  their  lives,  (hare  and  flure 
alike:  and,  after  their  deceafe,  in 
trull  for  all  and  tvtry  the  <biU  and 
th'tUrtn,  6f  her  three  daughters  who 
(hould  be  living  at  the  death  of  the 
itxrvivor  of  thcm^  as  tenants  in  com-» 


EXECUTION. 


545 


mon :  but  if  all  her  daughters  (honid 
die  without  leaving  any  i//ui,  then^ 
after  the  deceafe  of  the  farvivor,  in 
trull  for  her  grandfon  in  fee,   who 
was  her  letr  at  Iww  :  the  refidue  of 
her  real  and  perfonal  eflate  to  her 
three  daughters.     Upon  a  bill  filed 
by  the  grandfon,  in  the  lifetime  of 
the  furviving  daughter,  to  reftrain 
the  tenant  from  cutting  timber,  &c*« 
and  after  a  conveyance  of  the  pre- 
mifes  to  the  nfes  of  the  will ;  hdd, 
that  under  the  will  and   deeds  of 
leafe  and  releafe  the  three  daughters 
took  no  legal  eftaces,  but  that  the 
releafee  took  an  ellate  for  the  livee 
of  the  daughters  ;  and  that  fach  of 
their  children  as  fhould  be  living  at 
the  death   of  the   furvivor  of  the 
daughters  would  take  eftatet  infii, 
as  tenants  in  cQmmon.      Rohim/on  v. 
Grey  and  Giber s^  M.  48  G.  3*        i 


EVIDENCE. 

.S^r#BANCRUPT,  a.  and  other  parti* 
ciilar  titles. 

In  an  aftion  on  the  cafe  for  a  malicious 
profecution,  it  is  not  material  for  the 
plaintiff  to  prove  the  exa^  day  of 
bis  acquittal  as  laid  in  the  declara- 
tion, fo  that  it  appears  to  have  been 
before  the  adlion  brought;  and 
therefore  a  variance  in  that  refpe^ 
between  the  day  laid  and  the  dsiy 
dated  in  the  record,  which  was  pro- 
duced to  prove  the  acquittal,  is  not 
material ;  the  day  not  being  laid  in 
the  declaration  as  part  of  the  dcfcrip- 
tion  of  fucli  record  of  acquittal, 
Purcell  V.  Macnamara,  U.  48  G.  3, 
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EXECUTION. 


Sit  Action  on  the  Case,  a. 

The  court  ivill  not  order  the  fiicrifl^to 

-    retain  in  fatisfaflion  of  a  prefent  writ 

of  fi.  fa.j   ifiued  by  the  plaintiff 

againft 


54*    FOREIGN  JUDGMENT. 

a ^ am  ft  the  defendant,  meiuj  or  Bank 
Pfies,  which  the  iheriff  had  before 
received  for  the  ufe  of  the  defend- 
ant, in  difchargv  of  an  execution 
levied  by  the  defendant  againil  ano- 
thcr,  and  which  the  (heriflFhad  not 
paid  over.  Knight  r.  CridJU,  M. 
48  G.  3.  48 

FILIATfON,  ORDER  OF. 
Sa  Bastard.     Orp&r  or   JuS'^ 

FJNE. 

Where  ejectment  is  brought  after  a 
£ne  levied  by  the  dclendai^t,  but' 
before  aU  the  proclamaitons  have 
been  made  under  the  Aat,  4  //.  7. 
r.  24.,  it  if  not  necf^fTary  tor  the 
kflbr  to  prove  ait  aAual  entry  to 
avoid  fuch  fine;  confiderlng  it  to 
operate  only  as  a  fine  at  common 
law  :  but  by  the  defendant's  con,* 
ft fljon  of  leafe,  entity,  ard  ouller, 
the  merits  only  of  the  lefibr's  title 
are  put  in  iiTue*  Doe  v.  ffcMs,  M. 
48  G.  3,  17 

FOREIGN  JUDGMENT. 

The  Iiw  will  not  raife  an  afTumpfir 
upon  a  judgment  obtained  by  default 
in  one  of  the  colonies  againft  a  par- 
ty^  who  upon  the  foce  of  the  pro- 
ceedings appeared  only  to  have  been 
Jummdned  •'  by.  nailing  up  a  copy  of 
the  declaration  at  the  court*houfe 
dcgr ;"  iv  not  appearing  that  he  had 
ever  bt-cn  prcfcnt  in  the  colony,  or 
fubjeA  to  the  jurifdi^ion  of  the  co- 
lonial court  at  the  time  of  the  fuit 
commenced  or  afterwards:  although 
by  a  law  of  the  colony  if  a  defend- 
ant be  ah/ent  from  tht  ijland^  and 
have  no  attorney,  manager,  or  over- 
ieer  there,  fuch  mode  of  fummoning 
him  (hall  be  deemed  good  fervice  : 
ioT  f  he  a^fcnct  thereby  intended  is  of 
qne'who  had  becn/r^^/  and  fabjc^ 
to  the  jurifJittioh;  chough  even  ill 


FRAUDS,  STATUTE  OP. 

it  had  been  meant  to  reach  ftrangers 
to  the  jurifdidlion,  it  would  not  have 
bound  chem.  Bacbanam  r.  Riuker^ 
H.  4H  C,  3,  ija 

FOREIGN  MINISTER. 
Sti  Aai.BST. 

FRANCHISE. 

By  the  long  cflabliihed  and  recognised 
practice  o(  R»  R,  a  writ  of  capias^ 
with  a  non  omittas  daufe*  may  iffue 
in  the  firft  instance,  and  be  eaecoted 
by  the  (heriflF  within  a  particular  li- 
btrty,  (fuch  as  the  honor  of  Pc^u* 

ftaQ  in  the  county  of  York^)  the 
bailiff  of  which  has  the  execution 
and  return  of  writs,  without  a  prior 
writ  of  latitat  grft  iflued,  and  a  re« 
turn  made  by  the  iherifiFof  mandavi 
ballivo  qui  nullum  dedit  refponfom; 
and  therefore  no  a6lion  on  the  cafe 
lies  by  the  bailiff  of  fuch  liberty 
again  ft  the  party  fning  oat  fucb 
writ,  upon  an  allegation  that  it  wa^ 
yjrongfully  ^irjurioujly  ^  mnd  dtciitfmlfy 

.  caufed  to  be  iffoed  by  biffin  to  tbc 
damage  of  the  bailiff's  office,  &c. 
Carrett  f .  Sma/ffage,  £.  48  G.  3. 

FRAUD. 

The  law  is  in  all  cafes  the  judge  of 
fraud  and  covin  ariftng  out  of  faAt 
and  intents,  and  will  infer  fraud, 
upon  the  conflru6lion  of  the  ftat. 
27  Eiiz,  c.  4.,  in  the  cafe  of  a  ^zw- 
luntary  fettlemcfit,  made  io  confide* 
ration  of  natural  love  and  affedioo* 
againft  a  fubfeqnent  purchafer  for  a 
n/aluabli  confideration,  though  with 
notice  of  the  prior  fettlement  be£>re 
all  the  purchafe- money  was  paid  or 
the  deeds  executed.  Dh  ^.  Qtlif  t. 
MaHnimg^  M,  48  G.  5.  ^      59 

FRAUDS,  STATUTE  OF. 

A  guarantie  in  writing  to  pay  for  any 
goods  which  the  vendor  delivers  ta 

a  thir4 


HUSBAND  AND  WIFE. 

fli  third  perfon  is  good,  within  the  . 
4th  fed.  of  the  {latute  of  frauds^  as  , 
contaioing  a  fufficient  defcription 
of  the  cQnfidiratian  of  the  promife, 
(namely,  the  delivery  of  the  goods 
when  made»)  as  of  the  promifi  itfelf ; 
both  of  which  are  included  in  the 
word  agreemint^  required  by  that 
'  fedion  to  be  reduced  into  writing, 
ffQ.     Stadi  V.  Lill,  E.  48  G.  3.  348 

FREEHOLD. 


INDICTMENT- 
IMPRESS.  ' 
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Sit  DfivisE,  6. 
GRANT. 

Sii  I^EASB^   1. 

GREENLAND  FISHERY- 

fr«lK4PRE$S»    I. 

GUARANTIE. 

Sei  Frauds,  Statute  qp. 
Trade,  i. 

HOUSE  OP  CORRECTION. 
Sis  Prisoner. 

HUSBAND  AND  WIFE. 

A  feme  covert  living  apart  from  her 
hoiband,  under  fentence  of  repara- 
tion, with  alimony  allowed,  pendente 
liie,  in  the  eccleiiailical  courts  ha  v. 
ing  brought  trefpafs  in  the  name 
of  her  hufl^and  againfl  wrong  doors 
for  breaking  and  entering  her  houfe 
and  taking  her  goods,  the  Court 
refufed  on  the  application  of  fuch 
defendants  to  flay  the  aAion,  though 
fupported  by  an  s^fHdavit  of  the  huf- 
band  (who  had  not  releafed  the 
adion,  nor  applied  to  be  indemni- 
fied againft  the  ri/k  of  cofts^)  fhat 
the  aSion  was  brought  without  his 
authority.  Cbamters  y.  Donald/on^ 
f.  48  G.  3.  *  471 


.  The  ftat.  13.  G.  2.  c,  28./  5.  ex- 
empting from   %^e  imprefs  iervicQ 
any  hirpooner,  #fc.  ov  feaman  in  the 
Greenland  fifhery  trade,  is  impliedly 
repealed  by  the  l!at.  26  G.  3.  r.  41. 
yi  17.  which  exempts  fuch  harpooner, 
&c.  *whQ/e  name  Jhall  be  in/erted  in  a 
Ijftt  required  to  be  delivered  on  oath 
by  the  owner  of  the  vedel  to  the 
colledor  of  the  cuftoms  ;  and  which 
alfo  exempts  any  feaman  entered  oa 
board  any  (hip  intended  to  proceed 
on  the  faid  filhery  in  the  following 
feafon,  nAjbofe  name  Jbail  be  injkrted  in 
a  lijf  to  be  delivered  as  a/bre/aid,  and 
who  fhall  have  given  ^^rtfri/y^  &c, 
to  proceed,  and  (hall  proceed  ac« 
cordingly :  for  the  latter  ftatute  fu- 
peradds  the  infertion  of  the  feaman 'a 
name  in  fuch  lift  as  a  condition  pre- 
cedent to  the  exemption*    Carutbers 
Ex  forte,  ilf.  48  G.  3.  44. 

2.  It  does  not  appear  that  the  freemen 
and  Hiverymen  of  London  are  ex- 
empted from  being  impreiFea  for  the 
fea  fervice,  if  in  other  refpe^ts  fit  fab- 
jedlj  for  chat  fervice.  The  King  r. 
Toung$  £.  48  G.  3*  466 

INDICTMENT. 

• 

(.  One  was  indided  ia  MiddUfex  for 
perjury  committed  in  an  affidavit; 
which  ind>6lmeot,  after  fetting  out 
fo  much  of  the  affidavit  as  contained 
the  faife  oath,  concluded  with  a 
prout  patet  by  the  affidavit  affiled 
in  the  court  of  B*  R.  at  fVeJlmittfter^ 
&c.  and  on  this  he  was  acquitted  : 
after  which  he  was  indidled  again  in 
Middle/ex  for  the  fame  perjury,  with 
this  difference  only,  that  the  fecond 
indictment  fet  out  the  jurat  of  the 
affidavit,  in  which  it  was  dated  to 
have  been  fworn  in  London  ;  which 
was  traverfed  by  an  averment  that 
in  fadl  the  defendant  was  fo  fworn 
in  Middle/ias  and  not  in  London  :  and 
held  that  he  was  entitled  to  plead 
auterfo^ts  acquit  |  fgr  ihe  Jurat  wa^ 

ao^ 
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INSURANCE. 


pot'  condufive  as  to  the  p!ace  of 
fwearing ;  and  the  fame  evidence  as 
ro  the  real  place  «of  ftvearing  the 
affidavit  might  have  been  given  un- 
der the  firft  as  under  the  fecond 
iodidmeot;  and  therefore  the  de- 
fendaot  bad  been  lonce  before  put  io 
jeopardy  for  the  fame  olfence.  The 
King  V.  Emden^  E,  48  G\  5.  437 
9.  Whether  or  not  the  particular 
fchemes  denouuced  by  the  ll.  6  (?.  | . 
f-  18. yi  i8.  as  manifeftly  tending 
Co  the  common  grievance,  prejudice 
and  inconvenif  Qcr  of  great  nombera 
of  fttbjeds  in  their  trade  and  other 
affairs,  be  in  themfelves  unlawful  and 
prohibited,  without  reference  to  the 
h&  of  fuch  tendency  in  a  psrticular 
infttnce  in  the  opinion  of  a  court  and 
Jury  \  fuch  as  the  raifing  great  fums 
by  fttbfcription  for  trading  purposes, 
and  making  the  iharea  in  the  joint 
ftock  transferrable;  at  any  rate  the  in- 
citing of  fuch  fubfcriptions  by  hold- 
ing out  falfe  and  illegal  condidons, 
fuch  as  that  the  fublcribers  would 
not  be  liable  beyond  the  amount  of 
their  refpedive  fiiares^  feems  to  be 
an  offence  within  the  a£l.  But  as 
the  ilatute  had  not  been  adled  upon 
for  a  gr^at  length  of  time«, ao^  was 
ooiy  fought  to  be  enforced  by  a  pri- 
Tate  relator  who  feemed  not  to  have 
been  deluded  by  the  projeA*  but  to 
have  fnbfcribed  with  a  view  to  this 
application,  th^  Court  refufed  to  in- 
terfere by  granting  an  information, 
though  they  difcharged  the  rule 
without  Cofts.     7bi  Ring  v.  DedJ, 

f.  4bG.  3.  516 

INSURANCE. 
Se$  FaYMaiiT   or    Momet    into 

I.  The  flat.  41  G.  3.  c,  153.  /  15. 
having  enabled  the  king  by  order 
in  council  to  licenfe  the  importation 
pf  certain  goods,  being  Britifif  or 
neutral  property,  irom  the  enemy's 
country,  in  neatra!  fhips }  a  contrad 


INSURANCE. 

ma^e  by  A.  and  B.  Britijb  fubjedf. 
(the  plainiiffs)  for  the  purchafe  of 
brandy  from  a  hoafe  of  trade  in 
France  (an  enemy,)  to  be  fliipped 
from  thence  in  a  neutral,  on  accooat 
df  A,  and  B.\  which  contrad  was 
made  in  cmtemplnfion  of  oitaimmg  m 
Ucince  for  that  purpole;  which  li* 
cence  was  accordingly  obtained  foon 
after  the  making  of  fuch  contra^, 
and  before  it  was  begun  td  be  exe- 
cuted ;  is  a  legal  contradt.  and  may 
lawfully  be  guarantied  in  the  firft  in- 
ftance  by  C,  and  D.  other  Britijb 
fubje€ls  (the  defendants^  Andaftef 
fuch  licence  obtained,  the  guarantees 
are  liable  in  damages  for  the  coor 
ihipment  of  the  goods  by  the  hoofe 
in  FraQce  on  board  a  neutral  fent  there 
for  that  purpofe.  Though  it  we're 
objeded  to  the  licence  legalizing 
fuch  trade,  that  it  was  not  made  ouf 
10  A.  2inAB.  hy  name,  but  only  to  Cm 
and  D.  and  §tlfer  Britifi  merchants  ; 
and  that  neither  C.  and  Z),.  nor  evef| 
A,  and  B*»  had  any  property  in  the 
goods;  whereas  the  licence  required 
the  goods  to  be  imported  to  be  the 
property  of  the  Jedd  perjkns  or  fome  of 
them ;  and.  until  ihipment.  the  pnw 
percy  continued  in  the  hoafe  in 
France,  For  neither  the  ad  of  par- 
liament, nor  the  king^s  licence,  re- 
quired the  owners  of  the  properiy 
to  be  indimJu^y  nam/td ;  and  even 
if  the  licence  were  to  be  fo  conilroedt 
as  it  only  required  the  goods  im- 
ported to  be  the  property  of  '<  the 
"  faid  perfons  or  fome  'of  them,  at 
"  may  hefpecifed  in  their  hills  oflad^ 
*^  i^%^  and  as  no  bills  of  lading 
were  made  out.  which  might  have 
been  made  in  the  names  of  C  and 
D..  and  if  fo.  would  have  conveyed 
to  them  a  legal  or  fpectal  property 
in  the  goods ;  the  defendants  C  and 
D.  were  dill  liable  to  anfwer  in  da- 
mages, upon  their  guarantie.  as  for 
the  noo-performance  of  a  legal  coo* 
trafc.  Timjan  v.  Uerac^  Af.  4^  G.  3. 

2.  It 


iNStJRANCE, 

^4  U  ia  not  tn  implied  coiiditiop  in  t 
common  marine  policy  on  (hip  and 
freight,  thtt  the  (nip  mall  not  trade 
in  the  coarfe  of  her  voyage,  if  that 
nay  be  done  without  deviation  or 
delay  or  otherwife  increafing  the 
riflb  of  the  infureri :  and  therefore 
where  a  fhip  was  compelled  in  the 
conrfe  of  her  voyage  to  enter  a  port 
for  the  parpofe  of  obtaining  a  ne- 
ceflary.ftock  of  proviGons,  which  Ihe 
could  not  obtain  before  in  the  nfual 
courfe,  by  reafon  of  a  fcarcity  at  her 
lading  ports ;  and  during  her  j[u(li- 
fiable  day  in  the  port  §o  entered  for 
that  parpofe  (be  took  on  board  bul- 
lion there  on  freight,  which  the  jury 
found  did  not  occafion  any  delay  in 
the  voyage ;  it  was  held  not  to  avoid 
the  policy,  Raine  v.  Beli,  H.  48 
€.3.  195 

)<  It  is  no  breach  of  nentrality  for 
a  neutral  Aip  to  carry  enemy's  pro- 
perty from  its  own  to  the  enemy's 
country  ^  the  voyage  and  commerce 
not  being  of  a  hoftile  defcription, 
Bor  otherwife  exprefsly  or  impliedly 
forbidden  by  the  law  or  policy  of 
this  country;  though  the  neutral 
thereby  fobjeAa  his  fhip  to  be  de- 
tained and  carried  into  a  Briti/b  port 
for  the  parpofe  of  fearch.  And 
therefore  a  Brii>i/b  ttnderwntrr,  after 
condemnation  of  the  enemy's  goods 
found  on  board,  and  liberation  of 
die  ibip  and  the  reft  of  the  cargo,  is 
liable  to  the  neutral  owner  of  goods 
iafiired  in  the  (ame  flupf  whole  toy* 
age  waa  fo  interrupted,  either  as  for 
a  total  lofii,  if  notice  of  abandonment 
upon  the  lofs  of  the  voyage  be  given 
in  reaibnable  lime ;  or  ror  an  ave- 
rage lofs,  if  fuch  notice  be  given  out 
of  time.  Barker  yf.Blaket,  A48  G,y 

4.  Whete  a  neotral  (hip  bound 
from  Ammcm  to  Havrt  was  fo  de- 
tained and  bronght  into  a  Britijh 
port;  and  pending  proceedings  in 
the  Admiralty  the  king  declared 
JKavr<  in  aibie  of  blockade,   b) 


INSURANCE  OF  LlPlf.    $49 

which  the  farther  profecntion  of  thef 
voyage  was  prohibited;  this  was  held 
a  total  loft  of  the  voyage,  which 
entitled  the  neutral  aflurea  to  aban* 
don.  ihm 

5.  But  the  blockade  of  Havn  hav* 
ing  been  publicly  notified  here  on 
the  6th  of  Septemher\  and  no  notice 
of  abandonment  given  till  the  i4tli 
of  O^^i^Tf  nol-  any  cKCufe  Cvbftnn- 
tiated  for  not  giving  it  fooner  for 
want  of  competent  authority  before^ 
nor  any  authority  (hewn  for  giving 
it  then ;  held  that  the  notice  waa ' 
out  of  time;  and  thi.s  though  the 
plaintiff's  agents  in  this  coantry  had 
no  notice  till  the  17th  of  Qatiir  of 
the  decree  for  reftoration  of  the  Ihip 
and  goods  in  queilion,  which  had 
been  pronounced  on  the  8th  of  0#- 
tober,  ih» 

6.  A  policy  of  infurance  origioallf  «n« 
derwrittea  on  <*  (hip  smd  as(/fir** 
waa  after  the  fliip  failed  declared  bj 
confent  of  all  parties,  to  been  '*  fhip 
andgceds/^  by  a  aemorcndura  writ' 
ten  on  a  blank  fpace  in  the  body  of 
the  policy;  bnt  without  any  new 
ftamps:  and  it  having  been  before 
decided  that  for  want  of  the  ftampa 
the  plaintiff  coold  not  recover  as  ap- 
on  a  policy  on  (hip  and  geodt^  as  de- 
clared by  the  memorandum,  it  waa- 
now  held  that  he  could  not  recover 
upon,  the  policy  in  its  original  ftate^ 
as  an  infurance  on  *'  fllip«»i/M{gS/,^* 
by  reafon  of  the  alteration  apparent 
upon  the  face  of  the  inftniroeat  tt^ 
fcif,  and  which  was  made  by  partiea 
interefted.  Ffimk  v.  Patipn,  £• 
48  G.  9.  35^ 

INSURANCE  OP  LIFB, 

A  credit(^r  may  iafure  the  life  of  hit 
debtor  to  the  extent  of  hia  debt^ 
but  fuch  a  cootraA  ia  foblbntiaUy 
a  contraf^  of  indemnity  againft  the 
lofs  of  the  debt ;  and  therefore,  i^ 
after  the  death  of  the  debtor,  hia 
exectttort  pa/  tlie  debt  to  the  ere* 

ditorsy 


5S6     Lading,  Sill  6P.        tdNboN  dock  compani^j 


ditor,  the  latter  cannot  afterwards 
recover  tfpon  the  policy  ;  although 
the  debtor  died  infolvent,  and  the 
execcitors  "Were  furnifhed  with  the 
means  of  pavment  by  a  third  party. 

•  G^4/airv.  Bolder^,  M.  48  G.  3.      72 

JUDGMENT. 
At  Foreign  Judo-meni*. 

JURISDICTION. 

By  tbe  long  eftabltflied  and  recogni^&ed 
pradice  of  B.  R.  a  writ  of  capias, 

•  with  a  oon  omittas  daafe,  may  iflue 
in  tbe  firft  inftance,  and  be  executed 
by  the  iherifF  within  a  particular 
liberty*  (fuch  as  the  honor  of  PomU 

fraB  in  the  county  of  York^  the 
bailiff  of  which  has  the  execution 
and  return  of  writs,  without  a  prior 
writ  of  latitat  fir  ft  ifliied,  and  a  re- 
turn made  by  the  Iheriff  of  mandavi 
liallivo  qui  nullum  dedit  refponfnm : 

•  and  therefore  no  a^ion  on  the  cafe 
liet  by  the  bailiff  of  fuch  liberty 
ag^nft  the  party  fuing  out  fuch  writ, 
npoh  an  allegation  that  it  was  worong' 
Jully^  if^uriuijlyt  and  Jiceit/tJJy.cSLn(ed 

.  ID  be  iffued  by  him  to  the  damiige 
of  the  bailiff's  office,  &c.  Camtt 
V.  Smaiifagt,  E.  '48  G.  3.  330 

JUSTICE  OF  PEACE. 

&#  Order  of  Justicbs.. 

Om  nagiftrate  committing  the  mother 

'    of  a  baftard  child  to  cnftody  for  not 

filiating  the  "child  is  yet  entitled  to 

•  the  previous  notice  of  a^ion  required 
by  the  ftat.  24  G.  3.  c.  44.,  though 
by  the  ftat.  18  Ehx.  c.  3.  /  2. 
jnrifdidion  over  the  fubjedt  matter 
is  given  to  tnno  magiftrates.  Wtller 
v.r9h,E.i9G.$.  364 

^    LADING,  BILL  OF. 
Set  Bill  op  Lading* 


LANDLORD  AND  TENANT. 

After  a  landlord  has  recovered  in  ejed<^ 
ment  againft  his  tenant,  he  majr 
muntaiii  debt  upon  the  ftat.  4  G.  2. 
c.  28.  for  double  the  yearly  value  of 
the  premifes,  during  the  time  die 
tenant  held  over  after  the  expiratioB 
of  the  landlord's  notice  to  quit.  Sou^ 
fy  T.  Nruiftgf  H.  48  G.  3."         310 

LEASEi      . 

Under  a  leafe  for  14  or  7  y6ars  the  let 
fee  on!y  has  the  option  of  determin* 
ing  it  at  the  end  of  the  fir  ft  7  years; 
every  doubtful  grant  being  conftroed 
in  favdur  of  the  grintee.  Doe  r, 
Dlxon»M.\%G.s.  13 

LICENCE  to  TRADE  WITH 

ENEMY. 

^ly  Trade,   i. 

LIEN. 

The  mafter  of  a  ftiip  has  no  lien  on  i( 
for  money  expended  or  debts  incur- 
red by  him  for  repairs  done  to  it  oa 
the  voyage.'  Hajfy  ¥.  CbrifiU^  E. 
48  G.  3.  4s6 

LIFE  INSURANCE. 
Sit  Insurance  of  Lifb. 


LONDON  DOCK  COMPANY. 

By  the  conftru6iion  of  the  ftatote  39 
and  40  G.  3.  r.  47.  the  L§md9m 
Dock. Company  are  liable*  even 
during  the  firft  12  years  of  their 
eftabli(hment»  to  be  rated  for  the 
fair  annual  value  of  their  nfmnbtafa 
and  other  worlcs  which  are  finiflicd 
and  produdtive,  though  all  theivorkl 
dircdled  by  the  ad  be  not  completed. 
But  fuch  completed  works  moft  nn* 
der  fdch  circumftances  be  rated  for 
their  value  at  the  rate  of  8|/.  in  the 
pound ;  fuch  bdng  the  rate  ^ca« 
lated  npdn  by  tbe  legiflature  to  raife 


Maliciqus  prosecution. 

139/,  81.  ^i,  per  quarter  upon  3966/. 
the  average  rental  for  10  years  pre- 
ceding the  flatute,  on  thepremifes 
deftroyed  by  the  company  in  making 
their  works  •  and  which  quarterly 
fum  the^Company  were  at  all  eveots 
bound  to  pay  to  the  parilh  during 
the  12  years,  or  until  the  works  were 
completed,  whether  ihofe  works 
were  produ£live  or  not.  But  when 
productive  beyond  that  fum/ the  fur- 
plus  is  to  be  taken  in  the  firft  in. 
ftance  by  the  Company ;  in  order 
to  reimbxirfe  themfclves  what  they 
may  have  advanced  to  the  pari(h.  to 
make  good  the  deficienciesj  before 
any  fuch  produdive  furplus  exiiled, 
until  the  Company  (hall  be  reimbur- 
fed*  Therefore  until  thefe  purpofesare 
efieCled^  a  rate  made  on  the  increafed 
real  value  of  the  Dock  premlfes  at 
more  than  ^\d,  in  the  poond»  or  a 
rate  of  Z\d.  in  the  pound  on  the 
old  average  value  of  the  premifes  be- 
fore  tbeeredion  of  the  Company's 
works,  and  below  the  increafed  value 
of  the  new  works,  i^  in  either  cafe 
-  bad.  The  King  v.  The  Inhabitants 
9/ St.  Ge$rgt,  MiMe/etc,  M.  48  G.  3. 
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LONDON. 

It  does  not  appear  that  the  freemen 
and  livery  men  of  London  Are  exempted 
from  being  impreflcd  for  the  fea 
fervice,  if  in  other  refpeds  fit  fub- 
jefts  for  that  fervicc.  The  King  v, 
Toung,  E,  48  G.  3*  466 

MALICIOUS  PROSECUTION. 

■  • 

1.  In  an  adion  on  the  cafe  for  a  ma* 
licious  profecotiony  it  is  not  material 
for  the  plaimiiF  to  prove  the  exad 
day  of  bis  acquittal  as  laid  in  the 
declaration^  fo  that  it  appears  to 
bave  been  before  the  aflion  brought; 
and  therefore  a  variance  in  that  re- 
{6e6k  between  the  day  laid  and  the 
i$f  ilated  in  the  record^  which  was 


MARRIAGE, 


ii^ 


produced  to  prove  th^  acquittal,  is 
not  material ;  the  day  not  being 
laid  in  the  declaration  aa  part  of  the 
defcriptton  of  fuch  record  of  acquit- 
tal. Purcill  V.  Macnamara,  M. 
48  G.  3.  157 

2.  It  lies  on  the  plaintiff' in  an  aflion  for 
a  malicious  profecution  to  give  evi- 
dence of  malice  in  the  defendant, 
either  exprefs  or  to  be  colledled 
from  circumftances  fliewing  plainly 
the  want  of  probable  caufe ;  aYid  the 
malice  is  not  to  be  implied  from  the 
mtr^  proof  of  the  plaintiff's  acquit- 
tal for  want  of  the  profeputor's  ap- 
pearing when  called.  Purall  v. 
b^eunamara^  £.  48  G.  3.  ^d 

MANDAMUS. 
i9r^  Corporation,  1.  Sewersj  i. 

MARRIAGE,  RESTRAINT  OF, 

7.  P.  devifed  real  and  perfonal  cftaie 
to  trullees  to  pay  thereout  an  annui- 
ty to  his  wife  for  life,  and  out  of  the 
refidue  to  pay  fuflicient  for  the 
maintenance,  education,  and  fupport 
of  his  only  daughter  until  Jbtjbould 
attain  the  agt  of  z\  years ,  or  marry  ; 
and  when  ihe  fhould  attain  21,  or 
marry,  then  to  her  in  fee :  but  in 
cafe  his  daughter  (hould  die  under 
age  and  unmarried,  then  the  eftatei 
to  go  to  his  wife  for  life;  and,  after 
her  deceafe,  to  the  fwo  children  of  bit 
nepbnv,  as  tenants  in  common  in 
fee:  with  a  provifo,  that  if  either 
his  wife  or  daughter  ibould  marry  a 
Scotchman^  then  his  wife  or  daugh. 
ter,  fo  marrying,  (hould  forfeit  all 
benefit  nnder  bis  will,  and  the  eftatea 
given  to  fuch  his  wife  or  daughter 
as  fhould  fo  marry  Jhotdd  dejcend  to 
fuch  perfon  or  perfons  as  n»ould  be  enti- 
tied  under  his  will  in  the  fame  manner 
as  if  his  nuife  or  daughter  were  dead. 
Held,  that  fuch  partial  redraint  of 
marriage  was '  legal ;  and  that  the 
daughter  having  while  under  aj?c 
married  a  Scolehman  and  died,  leav- 
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ing  •  (bii«  fucli  fon  codld  not  inherit, 
nor  her  hufband  be  tenant  by  the 
coitefy ;  bot  that  the  limitation  over 
(the  teftator'a  wife  being  alfo  dead) 
to  the  two  children  of  the  teftator's 
nephew  (which  nephew  was  ftill 
living)  took  effed  immediately  on 
fnch  marriage  ;  they  being  the  per- 
font  defignated  by  the  will  to  take 
in  the  event  which  had  happened  ; 
the  teftator  having  confidered  fuch 
prohibited  marriage  the  fame  as  the 
death  of  his  daughter,  under  age, 
ttnmarried*  P'errin  v.  Ljon,  M, 
48  G.  5.  170 

MASTER  AND  SERVANT. 

&iSlTTLlMtfMT    Br  HlRlNG  AMD 

Sbrvicb. 

MILITIA. 

A  captain  in  the  militia  receiving  his 
pay  and  contingent  allowances,  be- 
fore his  qualification  was  properly 
aathenticatedy  is  not  tmfcuiin^  anj^ 
fmwer  direded  by  the  militia  ad  of 
ihe  42  Cr.  S-  t,  90.  to  be  execqted 
by  captains,  (b  as  to  bring  him  within 
the  penalty  of  the  14th  claafe ;  the 
fcceipt  of  fuch  pay  and  allowances 
aot  being  provided  for  by  that  fta* 
tttte,  even  if  any  other  than  ada  of 
military  difcipline  were  intended  to 
be  fo  prohibited*  RMn/hm  v.  Garth* 
mmte»  H.  48  G.  3.  296 

MISDEMBANOR.--Caai/mM//>^. 

Sti  IffDlCTMBMT. 

One  who  had  voluntarily  offered  to 
pay  a  fan  of  money  for  the  ufe  of 
f he  poor  of  the  parifli^  in  order  to 
avoid  a  profecotioo  by  a  magifbate 
vpoo  a  charge  of  having  bftigated 
thecfeape  of  a  prifoner  in  cirllody 
for  a  mifdemeanor,  which  offer  was 
confeated  to  by  the  magillrate»  and 
the  money  accordingly  paid  by  the 
party  to  the  nafter  of  die  workhonfe 


for  the  ufe  of  the  poor ;  may  at  any 
rate  countermand  the  application  of 
the  money  before  it  is  fo  applied  ; 
and  may  recover  ic  back  in  an  adioa 
for  money  had  and  received.  Tajkr 
V.  Leiulejf  M.  48  G,  3.  49 

MONEY. 
&r  Execution^  i. 

,     NEUTRAL  TRADE. 
Sh  IifsvaAvct,  3. 

NUSANCE. 
Sii  Jndictmbnt,  a. 

ORDER  OF  JUSTICES. 

In  ad  order  of  filiation  and  maintenance 
the  juftices  have  no  power  by  the 
ftat.  iS  Eli%,  r.  5.  to  dired  the  de- 
fecdant  to  pay  the  r^j  of  the  parifli 
in  obtaining  the  order ;  bat  having 
in  fuch  order  feparated  the  fnm  to 
be  paid  for  maintenance^  and  the 
fnm  to  be  paid  for  cofts,  the  order 
was  qoaihed  as  to  the  latter,  and 
coofirmed  as  to  the  reft  of  it.  Tb€ 
King  V.  S'weet^  ilf.  48  G.  3.         25 

OUSTER.  JUDGMENT  OP. 
^'ly  Quo  WAaaAirvOf  i. 

PARTNERS. 
Su  BAiiKauPT,  4» 

PARTY  WALL. 
Sh  Building  Aer.  - 

PAYMENT  OP  MONEY  INTO 
COURT. 

In  a  fpecial  coant  on  a  poliqr  of  [ia« 
furance,  the  riik  was  ftated  to  con* 
tinne  until  the  ibip  was  unloaded^ 
and  there  were  common  counts  s 
held  that  the  premium  having  beea 
paid  iQto  court  generally  waa  an.  ad- 

la  jbifioa 


PLBADING. 

miflSoD  oF  the  contraft  dated  in  the 
fpecial  count ;  and  that  it  was  not 
competent  to  the  defendant  to  fkew 
that  the  policy,  by  which  the  rifk 
was  originally  nnade  to  ceafe  after 
the  (hip  was  moored  24  hours  in 
fafety,  was  afterwards  altered  by 
the  broker  without  the  defendant's 
knowledge.  Andrews  v.  Pal/grave, 
//-  48  G.  3.  325 

PENAL  ACTION. 

Though  a  penal  sdion  be  remoired  oat 
of  the  proper  county  into  another 
for  trial,  yet  the  caufeiof  a^ion 
iDufl  dill  be  proved  to  have  hap- 
pened within  the  proper  county 
where  the  venue  is  laid.  Rohin/on 
V.  Garihwaite,  H.  48  G.  3.      296 

PLEADING. 
StilAkL\c\o\j%  Prosecution,  I. 

1.  Where  new  matter  introduced  by 
an  innuendo,  without  any  antecedent 
colloquium  to  which  it  can  refer  to 
fnpport  it,  is  not  necedary  to  fuftain 
an  adioD  of  flander,  it  may  be  re- 
je£ted  as  furplufage.  And  therefore 
an  innuendo,  that  the  Attomfy^Qim* 
ral  fpoken  of  meant  the  Accorney- 
General  for  the  county  palatine  of 
CbefttTt  was  fo  rejeAed.  Rohtrts  v. 
Cam  Jen,  M.  48  G.  3,  93 

Ftd»  Slander,  u 

2.  Where  a  plea  of  juftification  in  tref- 
pafs  for  taking  two  horfes  as  heriots, 
itated  a  cuftom  in  the  manor  that  the 
lord  from  time  immemorial,  until  the 
M'uifion  of  a  certain  tenement  into' 
moieties,  had  taken  and  been  accuf- 
tomed  to  take  a  heriot  upon  the 
death  of  every  tenant  dying  feifed  ; 
and  Jince  the  di'vifion  the  lord  faad 
taken  and  been  accuftomed  to  take  on 
the  death  of  every  tenant  dying 
feifed  of  either  of  the  moieties  a  he- 
riot for  eath  moiety :  this  mufl  be 
taken  to  be  one  endre  cuftom,  and 
not  two  diftin£^  cuftoms ;  the  one 
applicable  to  tbe  tfO^men^  be/ere. 


PLEADING. 
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and  the  other  after  the  divifion  of 
it:  and  being  laid  to  be  an  immemo* 
rialQudonif  it  is  difproved  by  evi- 
dence that  the  'divifion  whs  made 
within  memOrv^  Kingimill,  Bart.  v. 
Bull,  H.  48  G.J.  ^        i«5 

3.  To  debt  on  bond  conditioned  for 
the  payment  of  a  fum  of  money, 
which  the  condition  flaced  to  have 
been  taken  a/,  bomnued,  andreceixed 
by  the  defendants  of  the  plaintiffs  at 
refpondentia  intereft,  fecured  by  a 
cargo  of  goods  (hipped  from  CaU 
cutta  to'  Offend^  it  is  competent  to 
the  defendant  to  plead  that  the  bond 
W89  given  to  fecure  the  price  of  goods 
fold  by  the  plaintiffs  to  the  defend- 
ants in  the  Eaft  Indies ,  and  illegally 
prepared  by  the  plaintiffs  for  fl)ip- 
ment  from  ihence  to  beyond  the  Cape 
of  Good  Hope,  without  the  licence  of 
the  £^ //Ti/iVs. Company  ;  without 
proceeding  to  (late  formally,  that 
the  condition  was  colourable,  to 
conceal  the  illegality  of  the  tranfac- 
tion,  and  to  negative  that  the  bond 
w'as  given  for  money  taken  up,  bor* 
rowed,  and  received,  &c.  For  the 
ftatemenc  in  the  plea  is  rather  ex- 
planatory of,  than  abfolutely  incon- 
fillent  with,  the  tranfadlion  ftated  in 
the  condition  of  the  bond :  but  if  it 
were  inconfident  with  it^  the  plea 
would  ftill  be  good  in  this  form* 
P/jxton  v»  Popbam,  £.  48  6.  3.  408 

4..  An  officer  cannot  commute  for  mo- 
ney the  fervices  of  an  iipprefled 
man,  nor  let  him  go  for  money  ;  and 
a  bond  given  to  fecure  the  man's 
return  on  non*  payment  of  foch  mo- 
ney is  void,  and  may  be  avoided  by 
plea  difclofing  the  true  traofadtioc, 
and  (hewing  (hat  the  man  was  ille- 
gally imprefTed.  Pole  v.  Harrobin^ 
E.  22  G  3.  B.R.  4x6 

3.  An  attorney  of  ^.  i?.in  pleading  his 
privilege  againft  being  fued  by  ori« 
ginal,  improperly  dated,  the  cuftom 
of  this  court  to  be  not  to  compef  its 
attornies  to  anfwcr  an  original  writ, 
unie/s  firji  forejudged froen^  tkdr  o^ce, 
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POOR-RATE. 


POOR-REMOVAL. 


&c.  (tvbicb  h  the  cuftom  in  C.  B, 
but  not  ia  this  court):  but  held  that 
enough  appearing  to  lullain  the  plea, 
the  cuilom,  which  had  no  foundation 
kere^  (of  which  the  court  would  cake 
notice)  might  be  reje^cd  as  far- 
plufage.  S4okis  v.  Ma/ott,  E.  48 
G.  3.  424 

6.  Tne  flat.  32  G.  3.  r.  $8./  1.,  ena- 
bling defendants  in  quo  warranto  to 
plead  double,  is,  as  well  as  tl)e  iUt. 
9  y^nH,  c.  20  %  confined  to  corporate 
oftcers.  ^Jbi  Kittg  v.  Richurajhttf 
£.  48  G.  3*  4.6^ 

POOR  APPEAL. 
See  APPEAL, 

POOR-RATE. 

By  the  conftrudion  of  the  (litulc  39 
and  40  G.  3*  c.  47.  the  London 
Dock  Company  are  liable,  even 
djring  the  Aril  12  years  of  their 
ellabUlhiaenc,  to  be  laced  for  th*- 
fair  annual  value  of  their  fiuarJ^^ufis 
and^och^r  works  which  are  tiniilud 

.  and  produdlive,  thoa^h  all  the  woik' 
direded  by  the  ad  be  GOCcompUtcu.. 
But  fuch  completed  works  muil  un- 
der fuch  circumllances  be  raced  for 
their  value  at  the  rate  of  S\iL  in  the 
pound ;  fuch  being  the  race  calcu* 
lated  upon  by  the  legiflature  to  raife 
139/.  8j.  7^.  per  quarter  upon  5066/. 
the  average  rental  ioT  10  years  pre- 
ceding the  flatute,  on  the  prcmifis 
dellroyed  by  the  company  iu  m::king 
their  works ;  and  which  quarterly 
fum  the  Company  were  at  all  evcr.ts 
bound  to  pay  to  the  pariih  during 
the  i  2  years,  or  until  the  works  were 
completed,  whether  thofe  works 
we're- prod udive  or  not.  But  when 
produdive  beyond  that  fam,  the  fur- 
plus  is  to  be  taken  in  the  £ril  in. 
ftance  by  the  Company ;  in  order 
to  reimburfe  themfdves  what  they 
may  have  advanced  to  the  pariih,  to 
jBake  good  the  deficiencies,  befpre 
any  fach  pf^duAive  forplus  exiiledy 

6 


until  the  Company  (hall  be  reimbarC 
cd.  Therefore  unuUhefe  purpofesare 
effededy  a  rate  made  on  the  increafed 
real  value  of  the  Dock  preroifes  at 
more  than  %\d,  in  the  ppund,  or  a 
rate  of  8|</.  in  the  pound  on  tke 
old  average  value  of  the  premites  be* 
fofe  the  eredion  of  the  Company's 
works,  and  below  the  increafed  valae 
of  the  new  work?,  ii  in  either  cafe 
bad.  The  King  v.  The  InbabitAmts 
of  67.  George^  MiddU/ex^  M.  48  G.  3. 

2.  Payment  by  one  who  was  aflefled  to 
a  chufch  rate  upon  hou/eboUers  on]y, 
and  not  upon  the  parifliuoners  at 
large,  will  neverthelefs  gain  him  a 
fettlement ;  for  it  is  not  lefs  a  puBlic 
tax,  becaufe  laid  too  narrowfy  ;  and 
it  is  charged  and  paid  within  the  pa- 
riih. which  is  all  that  is  required  bf 
the  (lat.  3  ^.3.  f.  II.  y.  6.  ^bt 
King  v.  The  Inhabitants  of  St,  Bea^ 
//.  48  G.  3.  20s 

POOR-REMOVAL. 

1.  By  the  (lat.  35  G.  3  e.  101./2.  the 
party  aggrieved  by  an  order  of 
Juilices,  direding  payment,  to  the 
amount  of  above  zoL  of  the  charges 

*  and  cofts  of  the  fulpenlion  of  ao  or- 
der of  removal,  on  account  of  the 
illnefs  of  the  pauper,  may  appeal  ta 
the  next  feiijons,  in  like  manner  as 
again  ft  an  order  of  xemoyal,  though 
he  omit  to  give  notice  of  fuch  bis 
appeal  within  three  days  after  tke 
demand  of  fuch  charges  and  cofts  ; 
by  which  he  makes  himfelf  liable  ta 
a  diilreis  for  the  amount.  And  if 
on  appeal  the  former  order  be  vacat* 
ed^or  the  amount  of  the  charges  to 
be  paid  be  reduced,  the  furplus»  if 
before  levied  by  diftrefs,  muft  be  re« 
funded.  The  King  v.  Tht  InbabitoMf^ 
0/ Bradford^  M.  48  G.  j.  97 

2.  Under  the  flat.  3^  G.  3.    c.  loi. 
/.  2»  an  order  of  jufticcs,  fafpending 

their  order  made  for  the  removal  of 
a  pauper  to  bis  pIicQ  of  fetUemcnt^ 


PRACTICE. 
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«n  account  orficknefs,m.iy  he  made, 
though  he  were  not  hreu^ht  before  tht 
juftices  at  the  time  of  luch  orders 
made :  the  pUin  intent  and  precife 
objcftof  ttie  ftatot^  being  to  extend 
the  power  of  iufpe-ifion  to  all  cafes 
where  orders  of  removal  may  be 
made  ;  'and  orders  of  removal  may 
be  mi'ie  though  the  paupers  to  he 
removed  hi  not  brought  perfonally 
before  the  mag'iHrates ;  however  fie 
that  is  to  be  done  where  it  miy  b? 
done.  The  K'ng  v.  Tbe  Inbabi'.ann 
of  E  vtrdcn^  M,  48  G.  3.  101 

3.  A  married  woman  pregnant  in  the 
abfence  of  her  hufband  with  a  chifd« 
which  wfa«*n  born  would  by  law  be  a 
bailard,)$  removeable  as  an  unmar- 
ried woman  under  feet.  6.  of  Hat.  35 
G.  ^»  c,  101. ;  and  the  prefumpcion 
of  her  being  chargeable  arifes  by  t^e 
fame  daufe  from  the  bare  fadl  of  be. 
ing  with  child  of  a  ballard,  ii  no  cir- 
CDtQ dances  be   ftated   to  (hew  that 
fuch  prefomption  is  not  applicable 
to  a  perfon  in  the  particular  fituation 
of  the  party  coming  within  the  ge- 
neral ^efi^rip^ion  of  the  daufe.    And 
the  order  of  removal  may  charge 
fuch  a  perfon  generally  as  aQually 
cbargeahlif  without  fetting  fortn  m 
what  manner  chargeable.    Tbt  King 
y.  Th^  Inhabitant t  of  Tihbmbam,  £, 
43  G.  3.  388 

4.  An  order  of  removal  founded  00 
the  flat.  35  G.  %.  c.  loi.  /  6.  bat- 
ing that  n.  E.  fingU  woman  was 
**  by  being  pregnant  deemed  to  have 
•'  become  chargeable^*'  &c.  is  good, 
The  King  v.  The  Inhabitants  of  Did* 
diebnrjf  E.  48  G.  3.  398 

PRACTICE. 

I.  The  court  will  not  order  the  (h?riff 
to  retain,  in  fatis faction  of  a  prefent 
writ  of  fi.  fa.  iiTaed  by  the  plaintiff 
againil  the  defendant,  money  or  bani 
notes,  which  the  iheritf  had  before 
received  for  the  ufe  of  the  defends 
fntj  ia  difchargc  of  an  e^ecutioo 


levied  by  tlie  defendant  aea'^ft  ano- 
ther, and  wh'ch  il»e  llierMV  h-^d  not 
paiJ  over.      Knight    V.    VridiiJe,  M. 

2.  A  day-rule,,  when  made,  overs  by 
relation  back  the  libenrioi^  of  a  pri-* 
foner  who  had  fianeJ  the  rc^tinn, 
but  had  gone  out  of  the  prtion  be- 
fore the  fitting  of  the  co;irc  on  the 
fame  day  ;  though  the  marfh<i!  iverc 
fucd  ior  the  efcape  before  the  fi  ting 
pt  the  court       Fi€td  v.  Jonfs^  Mar* 

p^lofK.  B.  Pri/on,  M.  48  G.  3.  151  - 

3.  A  prifoner  under  criminal  procefsta 
the  houfe  of  cor  region  cannot  be 
brought  up  by  habeas  corpus  ad  re- 
fpondendum*  for  the  purpofe  of  be- 
ing charged  with  a  declaration  on  a 
bailable  v^rit,  and  re  committed  to 
his  former  cuftody  fo  charged  :  for 
the  court  have  no  power  to  make  a 
gaoler  of  fuch  prifon  liable  for  the 

*  efcape  of  a  prifoner  on  dvi)  procefs. 

Brandon  v.  Davis ^  M.  48  G.  3.   154 

Aliter  in  the  cafe  of  t  fherifF  or 

gioler  of  the  court.  ibid^ 

4.  Order  to  amend  writs  of  fcire  facias 
on  a  judgment,  and  decUrattoa 
thereon,  conformably  to  the  judg. 
mcnt  roll.  Brq/weli  v,  feco,  //• 
48  G.  %.  316 

5.  The  fherifF  cannot  relieve  him le If 
from  an  attachment  f)r  not  bringing 
in  the  body,  by  payment  of  theccbt 
fworn  to  and  indr^rfed  on  the  biiU      s 
able   writ   fince  the  llat.  43  G.  3. 

f.  .46.  f  i,t  having  negU'iled  to 
take  the  money  at  the  time  of  the 
arrcil  as  directed  by  that  a£^;  but 
mud  pay  the  whole  debt  and  coAs. 
The  King  v.  The  Sheriff  of  London^ 
H   \^G  I.  316 

6.  The  court  would  not  flay  judgment    - 
and  execution,  on  a  fummary  appli- 
cation, becaufe  the  plaintiffs  after 
verdid^  became  alien  enemies.    Van^ 
brynen  v.  Wilfont  //.   48  G.  3.     32 1 

7.  None  can  be  held  to  j'pecial  bail  in 
trover  or  detinue,  without  a  judge's 
order.     Reg,  Gen.'U,  48  G.  3.    3a5 

O  0  2  8.  B/ 


ssd 


PRACTICE. 


3.  Bv  the  long  cftablifted  and  rccogmz- 
€d  pradicc  of  B.  R.  a  writ  of  capias, 
with  a  noo  omiitas  claufe,  may  iiTue 
in  the  firft  in  (lance,  and  be  executed 
by  the  iherid*  within  a  particular  It 
bcrty,  (fuch  as  the  honor  of  Pome* 
fraa  in  the  county  of  Tork^)  the 
bailiff  of  which  has  the  execucion 
and  return  of  writs,  without  a  prior 
writ  of  latitat  firdiiTued,  and  a  re- 
turn  made  by  the  (herifFof  manduvi 
ballivo  qui  nullum  dedit  refponfum  : 
and  therefore  no  action  on  the  cafe 
lies  by  the  bailiff  of  fuch  liberty 
againft  the  party  fuing  out  fuch 
writ,  upoa  an  allegaiion*  that  it  was 
lurcng/uiij,  injurioujly^  and  deteitfullj 
cauftd  to  be  iffued  by  hiro^  to  the 
damage  of  the  bailiff's  o£ce,  &c* 
Carrtn  v.  Small f  age ^  E.  4&  G.  3. 

330 

9.  Bail  aBove  having  been  pot  in, 
and  exception  entered  in  the  vaca* 
cion,  notice  cf  j unification  for  the 
£rft  day  of  the  next  term  muft  be 
given  nuithin  four  days  aftir  fuck 
exception.     Mill/on  v.  King^  E.   48 

^-  3-  434 

icu  Where  the  rule  for  an  attachment 
againft  the  (he riff  for  not  bringing 
in  the  body  wa:»  obuined  on  the  1  itb 
of  fe^riMrj,  which  attachment  was 
returnable  00  the  4th  of  Maj^  and 
the  plai  tiff  did  not  iffue  the  attach- 
ment till  the  3d  of  Majft  and  in  the 
mean  time  the  defendant  became 
bankrupt  on  the  19th  Marcht  by 
which  means  the  (heriff  Icil  his  op 
portunity  of  paying  the  debt  and 
proving  it  under  the  commiflion ; 
the  attachment  was  fet  afide  for  fuch 
laches.  The  King  v.  The  SbiriffoJ 
Suny,  E.  48  G.  3.  467 

II*  The  ftatute  32  G.  3.  r.  58./  i. 
enabling  defendants  10  quo  warranto 
to  plead  double  is,  as  well  as  the 
ftat.  9  dna.  c,  20.  confined  to  cor- 
porate ofhcers.  Th  iCing  v.  Ritb' 
Mrd/on^  £•  48  G.  3*    .  469 

12.  A  feme  covert  living  apart  from  her 
hulband^  under  fentcace  of  iepara- 


PROMOTIONS. 

don,  with  alimony  allowed,  pendente 
lite,  in  the  ecdefiaftical  court,  bav* 
ing  brought  trcfpafs  in  the  name 
of  her  huibmd  againft  wrong  doers 
for  breaking  and  catering  her  houfe 
anc)  taking  her  goods,  the  Coart 
refufed  on  the  application  of  fach 
defendants  to  ftay  the  adion,  though 
fupported  by  an  affidavit  of  the  baf- 
band  (who  had  not  releafcd  the 
adion,  nor  applied  to  be  indemni* 
fied  a^aii^d  the  riik  of  cods,)  that 
the  a£lion  was  brought  without  his 
authority.     Cbambers  v.  DmtaUjim^ 

£.  48G.  3.  47 1 

13.  Tht  Engli/h  notice  required  by  the 
flat.  5  G.  2.  r.  27.  /  4.  is  to  be  on 
the  copv  of  the  procefs,  and  not  on 
the  writ  itfelf:  and  the  fervice  of 
fuch  copy  without  the  notice  is  irre- 
gular and  will  be  fet  afide  ;  though 
the  court  difcharged  a  rule  for 
quafiiing  the  writ  itfelf  on  this  ac- 
count. Lloy4i  V.  Maarici$  £•  48 
G.3.  528 

PRISONER. 
See  Escape. 

!•  A  prifoner  under  criminal  procefs 
in  the  houfe  of  corredion  cannot  be 
brought  up  by  habeas  corpus  ad  re« 
fpondendum,  for  the  purpofe  of  be- 
ing charged  with  a  declaration  00  a 
bailable  writ,  and  recommitted  to 
his  former  cuftody  fo  charged :  for 
the  court  have  no  power  to  make 
the  gaoler  of  fnch  prifoos  liable  for 
the  efcape  of  a  prifoner  under  civil 
procefs*  BroHdom  ▼•  Dofvis^  M. 
48  G.  3*  ^  154 

2.  Aliter  in  the  cafe  of  a  flieri^  or 
gaoler  of  the  court.  ih, 

PROMOTIONS. 

I.  In  HiUay  racation  Mr.  Joftice 
Rooke,  of  C.  B.  died ;  and  was  foc- 
ceeded  by  Mr.  JuRice  Lawrewe^ 
who  refigned  bis  feat  on  the  bench  of 
B.R.    And  ia  Eajler  term  Jobm 

M^lejf 


SETTLEMENT. 
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Bofltj,  £fq-  ferjetnt  at  law,  was  ap« 
pointed  a  jadge  of  this  Coart,  and 
knighted.  3>9 

9.  In  Trinity  term  Meflrs.  Manley,  Pell, 
and  Rough,  were  called  ferjeants, 
and  took  for  their  motto  **  Pro  rege 


el  lege. 


5«9 


PROTEST, 

&<  CoaPORATlONj  I. 

QPO  WARRANTO. 

Ste  CoaPORATioN. 
I.  Qaare,  Whether,  if  it  be  found 
againil  a  defendant  in  quo  warranto, 
that,  though  duly  eleded,  he  was 
not  duly  fworn  in,  there  can  be  any 
•ther  judgment  agaioft  him  than  of 
cuftirabjolMtn  there  being  noindance 
of  a  judgment  of  oufter  quoufque. 
Tbi  King  ?.  CourUKOf,  H.  48  G.  3. 

a.  The  ftat.  3a  G.  3.  r.  58./  i.,  en- 
abling defendants  in  quo  warranto  to 
plead  double,  is,  as  well  as  the  flrat. 
9  Jhm.  c.  20.,  confined  to  corporate 
officers.  The  King  v.  Riebartljent  E, 
48  G.  3.  ^   4^ 

RECORD. 
^«r  VxaiANCE,  I. 

RENT  DOUBLE. 
See  LAMOLoao  and  Tenant,  i. 

SCIRE  FACIAS,  WRIT  OP. 
5r/ Amendment,  i. 

SETTLEMENT. 
See  Convbyancb. 


SETTLEMENT— i>  Aptrenticefl>ip. 

An  indentore  binding  an  adult  as  an 
"  apprentice,  which  was  not  executed 
by  hcrfelf,  but  only  by  her  faihcr- 
ia-law  and  the  mailer,  though  with 
her  confent,  does  not  conHitute  her 
an  apprentice;  and  confequently 
Qo  fcctlcment  can  be  gaipcd  by  her 


under  fucb  indenture.    The  King  t. 
The  Imhabitants  o/Ripw,  H.  48  (r.  3. 

29i 

•^'Bj  Hiring  and  Service, 

1 .  A  deferter  from  the  King's  mari«e 
fervice  cannot  gain  a  fettlemeot  nn- 
der  a  hiring  and  fervice  for  a  year  ; 
not  being  fui  juris,  nor  competent 
lawfuUj  to  hire  himfelf  within  the 
ftat.  3.  /^.  and  M.  c.  11./  7.  The 
King  T.  The  Inhabitants  ef  Norton^ 
H,  48  G.  3.  ao6 

2.  A  poor  boy  fent  oot  of  the  koafe  of 
induftry  at  14  years  of  age  to  the 
pari&  officers,  and  by  them  allotted 
to  a  parifhioner,  who  handed  him 
over  to  another  perfon»  by  whom  the 
boy  was  told  that  he  was  to  Bay 
wich  them  a  year*  and  ihould  have 
clothes,  &c. ;    to  which  the  hoy 
made  no  objedion ;  conceiving  him- 
felf obliged  to  accept  the  fervice; 
but  made  no  agreement  for  wages» 
or  concerning  the  nature  or  duratioft 
of  his  fervice,  nor  was  confulted  opoa 
xhe  fabje£l ;  does  not  gain  a  fettle* 
ment  by  ferving  under  this  fuppofed 
obiigatibn  for  a  year;  for  neither 
did  he  coofider  himfelf,  nor  was  he 
Gonddered  by  the  other  parties,  aa 
a  free  agent;  and  fuch  only  can 
contrad,  or  adopt  a  contra^  made 
by  others.    The  King  v.  The  Inba^ 
bitaats  ef  ^towMarktt,  H,  48  C  3* 

aif 


—25/  Rating. 

Payment  by  one  who  was  affelfed  to  a 
church  rate  apon  houfehelders  only» 
and  not  upon  the  parilhiontrs  at 
large,  will  neverthelefs  gain  him  a 
fettlement ;  for  it  is  not  lefs  a  public 
tax  becaofe  laid  too  narrowly  ;  and 
it  is  charged  and  paid  within  the 
parilh,  which  is  all  that  is  required 
by  the  ftat.  3  fF.  3.  c.  11./  6.  The 
King  v..  The  Inhabitants  of  St.  Bees, 
H.  48  G*  3.  203 


SEW- 


55« 


SEWERS. 


SLANDER. 


SEWERS. 

The  (l«t.  ^3  H,  8.  c.  5.  /  17.  having 
dire^ed  that  **  Laws^  ads 9  dtcreest 
and  ordinance*^*  made  by  commir. 
(loners  of   fewers  (htll  ^and  good 
and  be  put  in  execution  /o  long  time 
4U  their  commiJjloH  enduretb,  and  no 
icngitt  except  *<  the  i'aid  laws  and 
ordinanceb"  be  engroffed  in  parch- 
ment*  ^nd  certified   under  the  Teals 
of  ihe  conamiflloqerfl  into  Chancery, 
Bed  have  the  royal  afient :  and  the 
fiat,   13  Elix,  c,  9.   having  directed 
all  commiffions  of  fewers  to  continue 
in  force  for  10  years,   unlefs  fooncr 
determined   by   fapcrfedeas  or  any 
new  commiffidn ;  and  that  all  iawjf 
crdinanciSp  and  confiiiutions^**  made 
by  force  of  fuch  commiffion,   hing 
nvrttten  in  parchment,  indtnted  and  un» 
der/eals,  &c..  (hall » without  fuch  cer* 
tificate  or  royal  afient,  continue  in 
force  notwithftanding  the  determina- 
tion of  the  commiSon  by  fuperfe- 
deas,  until  repealed  or  altered  by  new 
€ommiflioner$ ;    and   that  all   fuch 
Ai-TV/,    ordinances,    and  conjlitutions^ 
written   in  parchment^  indented,  and 
/ioled,  iic^  thai  I  y  without  certi£cate 
or  royal  aiftnt,  continue  in  force 
for  one  year  after    the    expiration 
of  fuch  com oii (lion  by  lapfe  of  10 
years  from  its  teile ;   held, 

I.  That  the  Atovx,  a^t,  decrees ^ 
mnd  ordinances,    mentioned    in    the 
|lat.  of  Hen,  8.   mean  the  fame  as 
the  /mv/y  ordinances,  andconftitutions, 
mentioned  in  that  of  EHzaheth.  And, 
a.  That  a  decree  made  by  com- 
miffioners under  a  former  commiffion 
which  had  expired  by  lapfe  of  10 
years*  direfling   a  fea  wall  to  be 
refounded,  which  had  been  deftroy- 
cd  by  a  violent  tempeft  and  inunda- 
tion, and  the  fumi"  necefFary  for  its 
condru^ion  to  be  advance i  by  thofe 
who  were  before  bound  to  fuilain  it 
ratione  tenura»   (and  who  did  ad- 
vance  the  money  accordingly)  and  that 
a  rate  fiionid  be  made  on  the  level 
^f  their  reimborfenent  j  (although 


I 


fdch  decree  had  been  written  in 
parchment^  indented,  andfealtd\  which 
this  was  not,)  cculd  not  be  enforced 
by  commifljoners  under  a  uein  com* 
miflion,  iifaed  more  than  a  year 
after  the  expiration  of  the  former 
commiflion ;  as  co  fo  much  of  it  as 
remained  unexecuted :  though  good 
to  the  extent  to  which  it  had  been 
executed:  and  therefore  this  Court 
I  refured  a  mandamui  to  the  new  com> 
miffioners  to  dire£l  a  rate  to  be  le- 
vied on  the  level  for  the  relmburie* 
ment  direded  by  the  decree.  The 
King  V.  The  Commiffionen  of  Srwert^ 
Sonier/et,Mm  48  G.  3.         «         109 

SHERIFF, 

(n  an  a£lion  on  the  cafe  qgainll  th^ 
fheriiF  for  negligent  and  wrongful 
-  conduft  in  condu£iing  the  fale  of  tbe 
plaintifF's  goods    under  a  writ  of 
fieri  facias,  by  which  they  were  fold 
.  much  undei'  value,  where,  in  ftatio^ 
the^fttbftance  of  the  writ,  the  coont 
alleged  that  the  (hertfF  was  com- 
manded to  levy  8oi-.  awarded  to^.  C 
for  Hii  damages  fudained  hjoccafiom 
of  the  detaining  the  debt\    that  is 
proved  by  the  writ  which  ftated  that 
the  80/.  were  awarded  to  y.C.  for 
his  damages  faflained  as  iji^eil  by  rea* 
fon  of  detaining  the  debt   as  for  his 
cofts,  &c.;  for  cofts  are  in  legal  fenfe 
included    in     the   word    damages. 
Philhfs  V.  Bacon,  H.  48  G.  3.    298 


SHIP. 

The  mafter  of  a  (hip  has  no  lien  on  it 
for  money  expended  or  debts  incur- 
red by  him  for  repairs  done  to  it  ofi 
the  voyage.     Hujij  v.  ChriJUe,  E. 

48  Q.  3-  4*6 


SLANDER. 

I,  I.  The  rule  of  conftruflioEi  as  to 
flanderous  words  is  toconftrue  thena 
in  ^hetr  plain  and  proper  fenfe^  fuch 
in  which  ar\  ordinary  hearer  would 
have  underllood  them  at  the  time 
they  were  fpoken.    And  therefore 


STAKE-HOLDER. 


STATUTES- 


^1^ 


the  defendant  fayiog  of  the  plainufF 
that  '*  he  was  under  a  charge  of  a 
••  profecurion  for  perjury  ;  and  that 
*'  G.  IV,  (an  attorney  of  that  name) 
*•  had  the  Attornrf-GentraV i  direc- 
"  liom  to  profecute  the  plaintiff  Ar 
*•  PiTJury^*  is  a^ionable.    For  after 
Verdict  (by  which  thejory,  who  are 
to  judge  of  the  intent  of  the  fpeaker^ 
muft  be  taken  to  have  ncgatif  ed  that 
he  meant  to  fpeak  of  a  profecution 
for  a  perjury  which  the  plaintiff' had 
twt  committed,)  the  words,  not  hav- 
ing been  jullified,  mufl  be  taken  to 
h^falfi\  and  being  unqualified  by 
any  context,  and  unexplained  by  any 
occafion  to  warrant  them,  the  latic 
infers  malice  from  the  falfthood  of 
an  acctffation  which,  in  the  common 
acceptation  of  the  words,   impute 
ptrjurj  to  the  plaintiff.     Roberts  v. 
Camden t  Af.  48  G.  3.  93 

2.  Where  new  matter  introduced 
by  an  innuendo,  without  any  antece- 
dent colloquium  to  which  it  can  re- 
fer to  fupport  it,  is  not  neceffary  to 
fuiHtn  the  aflion,  ic  may  be  rejedled 
«s  furplufage.  And  therefore  an 
innuendo,  that  the  jittorn^-General 
fpoken  of  meant  the  Actorney- 
General  for  the  county  Faiaiine  of 
Cbefler^  was  fo  rejedied.  ib» 

SOLDIER. 

5ei  SVTTLKMENT  BY  HiaiNG  AND 

SaRViCfi,  I. 

ST^KE  HOLDER^ 

Where  money  in  litigation  between 
two  parties  has  by  mutual  confent 
been  paid  over  to  a  truftee,  in  trnft 
fiar  the  party  entitled,  it  can  only  be 
faed  for  and  recovered  from  the  [ 
fiakeholder  by  the  party  entitled  to 
it,  and  not  from  the  original  party 
who  was  indebted ;  (hough  he  agreed 
to  wave  ail  objeQions  to  form.  Ker 
V.  Oftwrm^  £.  48  G.  3*  378 


STAMPS.     . 

.  A.  and  B.  having  exchanged  thelf 
acceptances  of  bills  drawn  by  each  on 
the  other  at  fo  many  day's  dare; 
held  that  the  delivery  of  the  refpec- 
tive  bills  for  acceptance*  and  the 
re-delivery  of  the  fame  by  the  ac- 
ceptors to  the  rcfpective  drawers^ 
was  4  negotiation  of  the  bills ;  and 
that  fuch  bills  could  not,  after  they 
had  been  fo  exchanged  for  valuable 
confideration  (ns  the  exchange  of 
acceptances  is)  for  20  days,  be  poA- 
dated  without  a  new  flamp,  as  upon 
new  bills ;  although  during  all  tbac 
time  each  had  remained  in  the  hands 
of  the  original  drawer.  Card'well  v^ 
Martin,  H.  48  G.  3.  IQO 

;.  A  policy  of  infurance  originally  un- 
derwritten on  *'  fliip  and  outfit** 
was  after  the  fhip  failed  declared  bjr 
confent  of  all  parties,  to  be  on  *'  (hip 
and  goods ^*'  by  a  memorandum  writ- 
ten on  a  blank  fpace  in  the  body  o£ 
the  policy ;  but  without  any  nev^ 
flamps:  and  it  having*  been  before 
decided  that  for  wane  of  the  (tatnp 
the  plaint  ff  could  not  recover  as  up- 
on a  policy  on  fhip  and  goods,  as  de- 
clared by  the  memorandum,  it  was 
now  held  that  he  could  not  recover 
upon  the  policy  in  its  original  flare, 
as  an  infurance  on  «  itiX^  and  outfit^** 
by  reafon  of  the  alteration  apparent 
upon  the  face  of  the  inftrunQcnt  it- 
fclf,  and  which  was  made  by  parties 
interefled.     French  v.  Patton,    £• 

48  G-  3-  ,  3SI 

STATUTES. 

A  flatute  introduflive  of  a  new  qoalifi* 
cation  as  10  the  fubjedl  matter, 
though  penned  in  the  affirmative, 
repeals  a  former  flatute  concerning 
the  fame  matter.  Therefore  the 
ftat.  1 3  G.  2.  r.  28.y^  $„  exempting 
from  the  imprefs  fervice  any  bar- 
pooner,  Uz.  /eaman»  &c.  in  the 
Greenland UdAt^\^  impUedly  repealed 

by 


gSo 


STATUTES. 


by  ft.  26  G.  3.  c.  41./  17.  which  1 
excinpi*  fnch  harpooner,  &c.  Wi^^ 
pamjball  hi  inftrttd  in  a  lift  required 
to  be  deliirered  on  oath  by  ihe 
owner  of  the  veffd  to  the  colleaor 
ofthccuftomf;  and  which  alfoex- j 
cmpto  any T^Mtfii  entered  on  board 
W  imp  intended  to  proceed  on  the 
itid  filbery  in  the  foilowing  feafon 
^brfiuamJbaH  b$  infirud  in  a  lift  to 
^  Miveral  as  af^nfaid,  and  iirho 
llxall  have  given^w/Vr,  &c.  to  pro- 
ceed  and  f^all  proceed  accordingly : 
ror  the  latter  Aatnte  Aiperaddt  the 
?T?2°  of  the  feaman's  name  in 
luch  lift  as  a  condition  precedent  to 
^^^^aQJi.     ExpartfCarmtberi, 


STOCK. 


5.  c.  14.  (Game  conviaions)         ^_r^ 
7.  c.  12.  (Foreign  minifters  privi- 
lege) 44' 

9.  c.  20.  (Qao  warranto.  Doable 

pleading)   463 

Ciorge  I. 

6.  c.  ig.  (Trading  fchemes.  No. 

fances)  516 

7.  C.  31.  f.  I.  (Bankrupt)  4«g 


44 


:tc 


55 


09 


kdward  L 
l».  ft.  4.  (Fine) 

?3.  c.  9.  (Ballbond) 

amy  VII. 

4*  c.  24.  (Fine) 

« 

Uniy  Vm. 
*i-  *'  S'  (Sewers) 

ElifuAetk. 

13.  c.  7.  f.  I.  (Bankrupt) 

13.  c.  9.  (Sewers)  , 

ia.  C.3.  (Order  of  fiKauoo.   Cofti) 

2$t  364 

a?,  c.  4.  ^Volaotary  fettleoieot}     59 
Ed'ward  VI. 
3.  Ik  4.  c,  9.  (Seiners)  124 

JW.  I. 

I.e.  15.  f.  2,  (  Ad  of  Bankroptcy) 

4»7 
II.  c.  ig.  f.  10.  If.     (Bankrapt. 

reputed  owneiihip)         215 

fl^iV7/V^i  and  A/i»ry  and  fVilliam  III. 
3.  C.I  I.  (Poor  Rate.  Seiileroeot) 

8.  &  9.  c.  27.  (Day  rnlcj)  15  i 


Giorgg  U. 

4.  c.  28.  (Landlord  and  tenaot; 

Doable  value)   ^lo 
5-  c-  27-  r.  4.  (Proccfs)  J28 

5.  c^  30.  f.  7.  22.  (Bankruptcy)     82 
II.  c.  9.  f.  18.  (Landlord  and  tc- 

nant.    Double  rem  413 

13.  c.  28.  f.  5.    (Impreft.  Green- 

land  trade  a  a 

H-C-44-  (Order  of  Baflardr)  .    364 

Geergg  III. 

14.  c.  48.  (Life  Infurance)  m. 
17          C.78.  rBoildingact)                J] 

I  i7-  c.  26.  (Annuity  act)  ,,5 

26.  c.  41, 1.  17,  (Imprcff.  Grecn- 

land  trade)  44 
3«.  C.58.  (Qgo  warranto.    Plead- 

'  iBg  dooble)  460 

35"  €•  '01.  (Poor.reinoval) 


489 
109 


r         ^     ,  97-  toi.388. 308 

^39-  c.  69.  (  Weft  IndkDock  Com- 
pany) i5c 
39.  &  40.  c.  47.   (London  Dock 

A^  r  ^   i%Mt%'  %    •  Company)  X17 
At*  c.  90.  (Militia)  jn6 

43-c.  46.  (Qailorfecudtytofl^. 

riff)  516 
43-  ^  'SJ*  (Licence  to  tiade)       35 

STOCK  TBANSFKRRAiU 
SCHfiMfiS. 

4w  Inqictmivt*  s^ 

SUBTCKN^i 


v 


••• 


It; 

01 


SURRENBER. 

SUBP^NA  DUCES  TECUM. 

Vhe  writ  of  fubpCena  ducet  tecum  is  of 
compulfory  obligation  on  a  witnels 
to  produce  papers  thereby  demanded 
Vhich  he  has  in  bis  poGkBion^  and 
'<wbich  be  has  no  lawful  or  leafon* 
'able  excufe  for  tvithholding ;  of  the 
Validity  of  which  excnfe  the  CoOrt> 
and  not   the   witncffs,   is  to  judge. 
And  in  an  action  ,againft  a  (heriff 's 
'batliiF  for  difobeying  fuch  writ,  who' 
baving  been  fubpQcnaed,  on  a  former 
^a^ion  by  the  plaintiiF  againfl  ano- 
ther,  to  produce  the  warrant  under 
Svhich  he  afted,  had  negleded  fo  to 
*Aot   whereby  the  plaintiff  was  non. 
fuiteJ;  his   ability  to  produce  the 
warrant  and  his  want  ot  juil  excuft 
for  not  producing  it  are  fufEciently 
alleged  by  flaiing,    that  he  could 
'and  might  in  obedience  to  the  faid 
*  "Writ  of  fnbpoena  have  produced  ai 
the  trial  the  faid   warrant*  and  that 
fkt  had  no  lawfai  or  reafonable  ex- 
^ufe  or  impediment  to  the  contrary. 
i^meyv,Lon^»  E,  48  ^:  3.  473 

SURPLUSAGE. 

« 

Where  new  matter  introdticed  by  an 

'   innuendo,   without  any   antecedent 

coMoquium  to  which  it  can  refer  tc 

fupport  it,  is  not  nectflary  to  fuftain 

.     an  adion  for  ilander>  it  may  be  re^ 

•    je6ed  as  furplufage.    And  therefore 

an   innuendo  tbat   the   Attorney  Ve* 

«<ra/fpoken  of  mrant  the  Attorncy- 

Oelieral  for  the   county  palatine  of 

Chtfier,  waa  fo  rejeacd.     Rohtrtt  v. 

Cuit^en^  M.  48  G.  3.  93 


TRADE. 


S6i 


^  \ 


.   SURRENDER. 

John  Leniand  furrendered  a  copyhold 
in  the  occupation  of  Wim^Jobn  Lea- 
landy  to  the  ufe  of  Jojeph  Lealand  and 
John  Lealand  his  Jon,  for  iheir  lives 
and  the  life  of  the  furvivor ;  remain- 
der to  the  heirs  of  the  body  of  the 
jftoV  John  Lealaod  /on  ofJff/e}h  L.  5 
Vol.  IX« 


remainder  to  the  right  heiri  of  ihi 
/aid  John  Lealand :  held»  that  the 
nldmate  remainder  was  meant  for 
the  right  heirs  of  John  the  Jurrender^ 
or ;  as  well  becaufe  John  the/urren* 
deree  is  before  defcribed  with  the 
adidition  of  the /on  o/Jo/eph ;  as  of 
the  manlfeft  futility  of  giving  John 
the /ur render ee  an  elUtct  tail^  and  af« 
terwards  ti/ee  in  fucceflion*  Though 
if  the  conftruftion  had  even  been  left 
doubtfnif  the  ultimate'  remainder 
would  have  continued  in  the  furren- 
deror.  Rce  d.  Hucknall  v.  Fojiir, 
£.  4S  G.  3«  405 

TENANT, 
^#r Landlord  and  tenant. 

TRADE. 
&^Impress»  I.    Iksurancc,  5. 

1mD1CTM£MT«   2. 

The  flat.  45  G.  3.  c.  153.  /  15. 
having  enabled  the  kin^  by  order 
in  council  to  licenfe  the  importation 
of  certain  goods,  bein]^  Britijb  or 
neutral  property,  from  the  enemy's 
country,  in  neutral  ihips ;  a  contrafl 
made  by^.  and  B.  Britijb  fubjeds, 
(the  plaintiffs)  for  the  purchafe  of 
brandy  from  a  houfe  of  trade  ia 
France  (an  enemy,)  to  be  (hipped 
from  thence  in  a  neutral,  on  account 

*  of  if.  and  B*\  which  contra^  wat 
made  in  contemplation  of  oStainin^  a 
licence  for  that  purpole;  which  li- 
cence was  accordingly  obtained  fo.  a 
after  the  making  of  fuch  contrad, 
and  before  it  vvat  begun  to  be  exe- 
cuted ;  ii  a  legal  contra^,  and  may 
lawfully  be  guarantied  in  the  firrl  i.n- 
iUnce  by  C,  and  />.  other  Brit^j7j 
Aibjffts  (the  defendants).  And  after 
fuch  licence  obtained,  the  guarantees 
are  liable  in  damagea  for  the  nor- 
Ihipment  of  tHe  goods  by  the  hotv  j 
in  France  on  board  a  neutral  fent  thero 
for  that  p4irpofc.  Though  it  wpr* 
P  P  objeitti 
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VARIANCE. 


objcAed  tu  the  licence  legaKzing 
fuch  tradr,  that  it  was  not  made  out 
to  A.  and  i?.  hf  name,  bot  only  to  C» 
and  D.  and  otbtr  BritiA  tmrcbants  ; 
.  and  that  neither  C  and  Z),»  nor  even 
jt.  and  j?.»  had  any  property  in  the 
goods;  whereas  the  licence  required 
the  goods  to  be  imported  to  bt  the 
fropertj  eftbe  feud  perfims  or  feme  of 
tbim  %  and,  until  (hipmentt  the  pro- 
perty continued  in  the '  hoafe  in 
France.  For  neither  the  a6l  of  par-' 
liament*  nor  the  king's  licence,  re- 
quired the  owners  of  the  property 
to  be  indinjidually  named ;  and  even 
if  the  licence  were  to  be  fo  conftrued, 
as  it  only  required  the  goods  im- 
ported to  be  the  property  of  **  the 
*' faid  perfons  or  fome  of  the  mt  a/ 
"  may  oefptdJUd  in  tbeir  bills  of  lad* 
^i^;"  and  as  no  bills  of  lading 
were  made  out,  which  mieht  have 
been  mad^  in  the  names  of  C  and 
D.,  and  if  fo»  would  have  conveyed 
to  them  a  legal  or  fpecial  property 
in  the  goods ;  the  defendants  C  and 
D.  were  ftill  liable  to  anfwer  in  da^ 
snagesy  upon  their  guarantie,  as  for 
the  non- performance  of  a  legal  con- 
Uaft.  Timjom  v.  Merac,  M.  4!  G.  3. 

35 

TRESPASS. 
fr#  Pleading^  a. 

One  magtftrate  committing  the  mother 
of  a  baftard  child  to  cuftody  for  not 
filiating  the  /child  is  yet  entitled  to 
,  the  previous  notice  of  a£iion  required 
by  the  flat.  24  G.  t).  c*  44.,  though 
by  the  ftat.  18  Eliz,  r.  3.  /a. 
jurifdidtion  over  thV  Tubjed  matter 
is  given  to  two  magtftratei.  Wtllcn 
V.  r#i#,  E.  48  G.  3.  364 


VALUE  OF  PREMISES  UNDER 
COMPENSATION  ACT. 

^ei  Wbst  Ihdia  Docks. 


VARIANCE, 

^M  Damages  and  Costs»  f. 

1 .  In  an  a^ion  on  the  cafe  for  amalicioitt 
profecution,  it  is  not  material  for  the 
plaintiff  to  prove  the  cxad  day  of 
bis  acquittal  as  laid  in  the  dtrclara* 
tiooy  fo  that  it  appears  to  have  beea 
before  the  a£lion  brought:  and 
therefore  a  variance  in  that  refpe^ 
between  the  day  laid  and  the  daf 
dated  in  the  record*  which  was  pro- 
duced to  prove  the  acquittal,  is  not 
material  \  the  day  not  b^ing  laid  in 
the  declaration  as  part  of  the  defcrip- 
don  of  fuch  record  of  acquittal^ 
Purcill  v.  Meunamara»  Af.  48  (y.  3. 

2.  A  variance  10  fetting  out  one  of 
feveral  covenants  in  a  leaie,  on 
which  breaches  were  affigned,  vt^ 
the  Cellar  •beer  field  ,^  inftead  of  the 
AlUr^beer  field>  being  confidered  aa 
part  of  the  defcripdon  of  the  deed 
declared  on;  though  the  plaintiC 
waved  going  for  damages  on  the 
breach  of  that  covenant  ;  it  fatal. 
Pin  V.  Green^  H,  48  G.  3.  18& 

3.  Proof  that  the  defendant  agreed  ta 
fell  his  horfe  warranted  found  to  the 
plaintiff  ibr  31/.  iQ/.,  and  at  th^ 
fame  time  agreed  that  if  the  plain^^ 
tiff  would  take  the  horfe  at  that 
value,  he«  the  defendant*  would  buj^ 
another  horfe  of  the  plaintiff's  bro- 
ther for  14/.  141.*  and  that  the  diA 
ference  only  (hould  be  paid  to  the 
defendant*  will  fupport  a  count 
charging  only,  that  in  confideration 
that  the  plaintiff  w-)uld  buy  of  the 
defendant  ahorfe  for  31/.  lo/t  the 
defendant  proipifed  that  it  was  found; 
and  that  in  fdA  the  plaintiff  did  buy 
the  horfe^r  tbat  price,  and  did  peq^ 
to  tbe  defendant  tbe  Jaid  3  lA  zo/. 
HandM  V.  Burton t  E,  48  G.  3.      34St 

VOLUNTARY  CONVEYANCE. 
See  CoKVEYANCB  VoifUNTAar. 

7  WEST 


WEST  INDIA  DOCKS, 


?*J 


WEST  INDIA  DOCKS. 

The  compenfatioQ  claufe,  f,  iz\,  of 
the  fttt.  39  G.  3.  e,  69.  directing 
that  in  cafe  any  warehoures,  &c. 
(ufed  for  holding  Wefi  India  produce 
before  that  act)  (hould  be  rendered 
\ifi  n)aluatU  by  reafon  of  the  Wefi 
Jiulia  trade  being  diveited  thereirom 
by  the  then  intended  Wefi  India 
docks  and  works,  than  they  were 
ii/on  tbtpajfing'cftbi  ail ;  or  in  caie 
\}sitytarly  or  ofhir  receifts  o^  Chrift'b 
hofpital  (hould  be  thereby  Icflened  ; 
the  owners  of  fach  warehouies,  &c. 


and  the  governors  of  the  hofpital 
(hould  be  compenfatcd  ;  (thereby 
putting  fuch  owners  and  governor* 
on  the  fame  footing)  mud  be  cor<t 
(Iroed  with  refesence  to  the  yearfy^ 
profits  made  of  the  premifcs  anf^ce- 
dent  to  the  paOirg  of  the  act ;  and 
the  ^aI^f  of  fuch  warehoufes  cannot 
be  evidenced  by  the  yearly  profits 
made  between  the  pading  of  the  act 
and  the  opening  of  the  docks^  by 
which  latter  the  lofs  wa^  occaiioned. 
Manning^  v.  CommiJJiontrs  of  Comptn* 
fatioH  ufidtr  ibi  Wtfi  India  Dock  aQ^ 
M.  48  G.  3,  165 


END   OF    THE   NINTH   VOLUME. 
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